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COMMON  LAW  REPORTS, 


OF  CASES  ARGUEU  AND  DETERMINED  IN 


THE  COURTS    OF 


QDEEN'S  BENCH,   COMMON   PLEAS,   EXCHEQUER, 


tf|:rjbequer  Cjbamlber 


AND 


COURT  OF  CRIMINAL  APPEAL. 


RYAN  V.  THE  GUARDIANS  OF  THE  POOR  OF 
THE  KILDTSART  UNION. 

(Exchequer.)  ***i^/?.^'* 

Assumpsit,  for  a-half  year's  salary  for  work  and  labour  performed  The  appoint- 
bj  the  plaintiff  as  medical  officer  to  the  Union,  appointed  under  the  y^j  Boards  of 
1 2  Vie.  C.1 3 1 ,  one  of  the  Temporary  Fever  Acts.  At  the  trial  before  o^^lJr^ans  and 
Torrens,  J.,  in  the  Sittings  during  Trinity  Term,  a  verdict  was  taken  2^^  ^i,^ 
for  the  plaintiff  by  consent,  subject  to  be  entered  for  the  defendants,  ™®^  ^" 

if  the  Court  should  be  of  opinion  that  the  appointment  of  the  plain-  Poor-law 

Cominis- 
tiff  by  the  defendants  was  invalid  from  either  of  two  reasons  ;  first,  doners,  need 

not  be  under 

because  the  appointment  was  not  under  seal,  or  secondly,  because  seal,  if  made 

-      -,         ,  and   anthenti- 

the  Commissioners  of  Health  had  retracted  their  approval  of  it.  cated  as  pre- 

T  scribed  by 

It  appeared  that  the  defendants  in  May  1860,  upon  the  requisition  ^^^  General 

Orders;  nor, 
if  so  made  and  authenticated,  need  the  requisitions  of  the  28th  section  of  the 
"Poor-law  Act"  (1  &  2  Vie.  c.  26)  be  complied  with,  where  more  than  three 
guardians  are  present  and  yoting. 

The  Board  of  Health,  under  12  Vic.  c.  131,  s.  4,  have  no  power  to  retract  their 
approyal  of  an  appointment  under  that  Act,  where  it  has  not  been  obtained  by 
fraud  or  under  a  mistake. 

VOL.  2  1   L 
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M.  T.  1851.  of  the  Commissioners  of  Health  under  the  12  Vic.  c.  131,  appointed 
Exchequer.        ,  /«• 

^^ V '     the  plaintiff  temporary  medical  officer  to  the  Union  under  that  Act ; 

^^  and  that  the  appointment  was  approved  by  the  Commissioners  as 

KiLDYSART  required  by  the  Act,  by  letter  of  the  28th  of  May.  On  the 
31st  of  May  the  Commissioners  by  letter  retracted  their  approval 
without  assigning  any  reason,  notwithstanding  which  the  defendants 
continued  to  employ  the  plaintiff  and  were  anxious  to  pay  him,  but 
the  Poor-law  Commissioners  refused  their  assent  to  this,  and  com- 
pelled them  to  defend  this  action.  The  appointment  of  the  plaintiff 
was  not  under  seal,  but  was  made  by  a  majority  of  the  board  of 
guardians,  and  was  evidenced  by  an  entry  of  the  proceedings  in  the 
books  of  the  board,  signed  by  the  chairman  and  clerk. 

J,  D,  Fitzgerald,  with  Brereton,  now  showed  cause  against  a 
conditional  order,  obtained  by  Fitzgibbon  on  a  former  day,  to  enter 
the  verdict  for  the  defendants.  The  Commissioners  of  Health,  having 
approved  of  the  plaintiff^s  appointment,  could  not  invalidate  that 
appointment  by  a  simple  withdrawal  of  their  approval.  The  4th 
section  of  12  Vic.  c.  131,  gives  no  power  to  the  Commissioners  to 
determine  the  appointment,  but  merely  to  '^  certify  to  the  Lord  Lieu- 
tenant that  such  appointment  was  no  longer  expedient,"  which  they 
had  not  done. 

As  to  the  second  question,  such  an  appointment  need  not  be 
under  seal ;  but  the  manner  in  which  it  shall  be  made  is  regulated 
by  the  1 2th  article  of  the  general  orders  of  the  Poor-law  Commis- 
sioners, and  the  manner  in  which  it  shall  be  evidenced  by  the  15th 
article.  The  1  &  2  Vic.  c.  56,  s.  3,  empowers  the  Commissioners  to 
issue  "  general  orders  for  the  government  of  workhouses,  the  making 
of  contracts,  the  appointment  of  officers,"  &c. ;  and  they  have  by  the 
12th,  15th  and  28th  articles  prescribed  both  the  mode  of  making  such 
appointments,  and  the  evidence  of  them  when  made.*  The  appoint- 
ment in  this  case,  and  the  evidence  of  it,   are  in  conformity  with 


•     ♦  Article  12. — **ETcry  question  at  any  meeting  consisting  of  more  than  three 
guardians  shall  be  determined  by  a  majority  of  the  votes  of  the  guardians  present 
thereat,  and  voting  on  the  question,"  &c. 
Article  15. — **  The  minutes  of  the  last  ordinary  meeting,  and  of  any  other 
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these  articles.     The  onlj  duty  of  the  guardians  is  to  elect,  and  the  M.  T.  1 86 1 . 
entry  of  the  minutes  of  their  proceedings,  signed  by  the  chairman  and     v._v'— ^ 

AY  AN 

clerk,  is  sufficient  evidence  of  that  election.  The  28th  section  of  the 
1  &  2  Vic,  c.  56*  shows  that  it  was  the  intention  of  the  Legislature,  kildysabt 
in  the  case  of  boards  of  guardians,  who  have  to  deal  with  a  great 
variety  of  matters,  to  supersede  the  general  law  relating  to  the  con- 
tracts of  corporate  bodies ;  and  as  a  further  evidence  of  this  intention, 
the  Commissioners  are  empowered  to  make  rules  regulating  the 
modes  of  appointment,  and  of  contracts  by  such  boards.  The  28th 
section,  however,  is  not  imperative  in  its  terms,  for  the  first  branch 
of  it  only  makes  the  acts  of  the  majority  as  valid  as  if  done  by  the 
whole  board,  but  does  not  prescribe  any  mode  for  their  authenti- 
cation ;  and  the  second  part  only  makes  the  signature  by  three 
guardians  prima  facie  evidence  of  the  act  done. — [Lefroy,  B. 
Perhaps  the  object  of  that  section  was  to  do  away  with  the  incon- 
venient  necessity  of  producing  the  books  of  the  board  on  every 
occasion,  and  has  reference  to  contracts  to  be  produced  and  proved 
in  Courts  of  Justice.] — We  rely  on  the  12th  and  28th  articles  ;  and 
if  we  have  an  authentic  record  of  what  t6ok-  place,  we  carry  our 
case. 

Ornuln/y   with    G.   Fitzgibbon,   in   support    of   the   conditional 
order. 

The  appointment  was  invalid,  because  not  under  the  seal  of  the 


meeting  which  may  hare  been  held  since  such  ordinary  meeting,  shall  be  read  to 
the  guardians  and  signed  by  the  chairman  presiding  at  the  meeting  at  which  sucfa 
minutes  are  read ;  and  an  entry  of  the  same  having  been  so  read  shall  be  made 
in  the  minutes  of  the  day  when  read." 

Article  28. — **  Erery  officer  and  assistant  to  be  appointed  under  this  order  shall 
be  appointed  by  a  majority  of  the  guardians  present  at  any  meeting  of  the  board 
in  the  manner  directed  in  article  12,"  &c. 

♦  Section  28. — '*  And  be  it  enacted  that  the  board  of  guardians  in  every  union 
shall  meet  at  such  times,  &c. ;  and  all  lawful  acts,  contracts  and  matters  done, 
entered  into  and  transacted  at  such  meetings  by  a  majority  of  the  guardians  pre- 
sent and  voting,  and  verified  by  the  signature  of  three  of  such  guardians,  and 
countersigned  by  their  clerk,  shall  be  as  valid  and  effectual  as  if  all  the  guardians 
had  been  present  and  concurred ;  and  the  signatures  of  three  guardians,  members 
of  any  board,  affixed  to  any  resolution,  contract  or  order,  purporting  to  be  entered 
into  or  made  by  such  board  of  guardians,  sliall  be  prima  facie  evidence  that  such 
resolution,  contract  and  onlcr  wa^i  duly  entered  into  or  randc  by  such  board." 
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M.  T.  1851.  board,  a  corporate   body:   Payne   v.  Guardians  of  the  Strand 

' — ^^     Union  (a)  ;  Lamprell  v.  Guardians  of  the  Billericay  Union  {b). 

The  onlj  exoeptions  to  the  general  rule  as  to  Corporations  are 

IULDY8A.BT  contracts  for  matters  of  daily  necessity,  or  for  things  which  are  the 
immediate  object  of  the  constitution  of  the  Corporation.  If  the 
2dth  section  be  relied  on  as  providing  a  different  mode  of  authen- 
tication than  the  seal  of  the  board,  it  has  not  been  complied  with, 
for  the  minutes  of  the  plaintiff's  election  were  not  signed  by  three 
guardians,  as  required  by  that  section.  Besides,  the  retractation  of 
their  approval  by  the  Board  of  Health  was  received  by  the  defend- 
ants on  the  31  St  of  May,  and  the  chairman's  signature  had  not  then 
been  affixed  to  the  minutes  of  the  transactions  of  the  previous 
meeting  of  the  board. — [Lefbot,  B. — The  authentication  is  not 
that  which  makes  the  act  valid ;  it  is  merely  an  evidence  that  the 
act  has  been  done.] — ^We  contend  that  the  appointment,  if  not  under 
seal,  must  be  evidenced  by  the  signature  of  three  guardians,  under 
the  28th  section. 


Brereton^  in  reply. 

The  entry  of  the  minutes  of  the  plaintiff's  election  was  in 
accordance  with  the  15th  article  prescribed  by  the  Poor-law  Com- 
missioners, and  Rex  v.  Chalhe  (c)  is  an  authority  to  show  that 
where  an  appointment  is  made  by  election  by  the  majority  of  v«tes 
of  a  corporate  body,  it  need  not  be  under  seal.  The  28th  section 
of  the  Poor-law  Act  is  not  imperative.  It  is  the  25th  article  of 
the  Commissioners  which  regulates  the  making  of  appointments 
such  as  the  present,  to  which  the  15th  article  also  applies  ;  we 
insist  that  under  them  there  has  been  a  valid  appointment,  properly 
evidenced,  and  that  the  retractation  of  the  Commissioners  is  of  no 
avail. 

PiGOT,  C.  B. 

With  respect  to  the  retractation  of  the  Board  of  Health  vitiat- 
ing the  appointment  of  the  plaintiff,  that  objection  cannot  prevail. 

(a)  8  Q.  B.  396.  {b)  3  Exch.  Rep.  208. 

(c)  1  Lord  Rajm.  225. 
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The  Act  of  Parliament,  authorising  these  appointments,  makes  it  M.  T.  1851. 
imperative  on  boards  of  guardians  to  appoint,  and  to  return  their  v.— v-----^' 
appointment  to  the  Board  of  Health,  who  have  the  power  to  ap- 
prove of  the  appointment.  This  they  did  in  the  present  case.  But  kildysart 
the  Act  gives  them  no  authority  to  dismiss  an  officer  so  appointed. 
They  have  merely  the  power  to  certify  to  the  Lord  Lieutenant  the 
inexpediency  of  the  continuance  of  such  appointment.  Whether  the 
certificate  of  inexpediency  is  to  be  applied  only  to  the  case  of  the 
medical  officer  becoming  unnecessary,  or  whether  it  extends  to  the 
case  of  his  misconducting  himself,  it  is  not  necessary  here  to  deter- 
mine. But  if  we  were  to  hold  that  their  retractation  amounted  to 
an  order  requiring  the  guardians  to  dismiss  the  plaintiff,  we  should 
be  sanctioning,  in  the  Board  of  Health,  a  power  which  the  Act  does 
not  confer.  The  retractation,  indeed,  followed  closely  upon  the  ap- 
proval ;  and  if  it  appeared  that  the  approval  was  by  mistake,  or 
resulted  from  deceit  or  fraud  practised  on  the  board,  the  approval 
and  its  withdrawal,  taken  together,  might  perhaps  be  taken  as,  in 
effect,  a  disapproval,  pronounced  in  due  time.  But  the  evidence 
proves,  that  the  power  of  approval  was  deliberately  exerciaed,  and 
that  the  Commissioners  retracted  their  approval  without  any  pre- 
tence of  mistake.  The  main  question  then  is,  whether  the  appoint- 
ment made  by  the  board  of  guardians  is  a  valid  one  ?  And  that 
involves  the  simple  inquiry,  whether  the  appointment  ought  to  have 
been  authenticated  by  seal,  or  at  all  events  by  the  signatures  of  three 
guardians  under  the  28th  section?  That  section  undoubtedly  pre- 
scribes that  "  when  any  act  or  contract  shall  be  done  or  entered  into 
**  by  a  majority  of  the  board  of  guardians,  the  signatures  of  three 
"such  guardians  and  that  of  the  clerk  shall  be  prima  facie  evidence 
"  of  such  act  or  contract."  But  in  that  section  there  is  no  negative 
provision ;  and  the  question  remains,  whether,  independently  of  it, 
the  necessity  for  the  seal  of  the  board  is  dispensed  with  ?  On  that 
point  an  authority  has  been  cited  from  Lord  Raymond,  which,  in 
the  absence  of  any  other,  appears  to  me  to  apply,  the  case  of  Rex 
V.  Chalke  (a).  The  Court  there  held  that  there  were  two  modes  in 
which  a  burgess  might  be  appointed,  either  by  patent  under  the 

in)  1  Lord  Raym.  225. 


6  COMMON  LAW  REPORTS. 

M.  T.  1 85 1 .  common  seal,  or  by  election ;  and  that  in  the  latter  case  an  entry 

Exchequer. 

V — ^ *     of  it  in  the  books  was   a  sufficient  authentication.     By  the  3rd 

section  of  the  Act  the  Poor-law  Commissioners  are  empowered  to 

KILDY8ART    make  general  orders  for  (besides  other  matters)  the  appointment 

UNION 

of  officers.  By  the  28th  article  of  the  general  order  of  the  5th  of 
June  1844,  made  by  the  Commissioners,  it  is  provided,  that  every 
officer  to  be  appointed  under  that  order  *^  shall  be  appointed  by 
**  a  majority  of  the  guardians  present  at  any  meeting  of  the  board, 
"in  the  manner  directed  in  article  12.*'  Article  12  directs,  that 
*<  every  question  at  any  meeting  consisting  of  more  than  three 
'^  guardians  shall  be  determined  by  a  majority  of  the  votes  of  the 
**  guardians  present  thereat,  and  voting  on  the  question. "  In 
article  25,  the  medical  officer  is  stated  as  one  of  the  officers  dealt 
with  by  the  order.  By  the  28th  section  of  tlie  Act  (1  &  2  Vic, 
c.  56),  '^  All  lawful  acts,  contracts,  and  matters,  done,  entered 
"  into,  and  transacted,  at  such  meetings  by  a  majority  of  the  guar- 
'Mians  present,  and  voting,  and  verified  by  the  signaturo.  of  three 
*^  of  such  guardians,  shall  be  as  valid  and  effi;ctual  as  if  all  the 
*^  guardians  had  been  present  and  concurred  ;  and  the  signature 
'*  of  three  guardians,  members  of  any  board,  affixed  to  any  reso- 
**  iution,  contract,  or  orders  purporting  to  be  entered  into  or  made 
"  by  such  board,  shall  be  prima  facie  evidence  that  such  resolution, 
"  contract,  or  order,  was  duly  entered  into  or  made  by  such  board." 
By  the  15th  article  of  the  general  order  of  the  5th  of  June  1844 
(which  prescribes  the  order  in  which  the  business  shall  be  conducted 
at  the  ordinary  meetings  of  the  guardians),  there  is  the  following 
direction : — "  The  minutes  of  the  last  ordinary  meeting,  and  of  any 
''other  meeting  which  may  have  been  held  since  such  ordinary 
''  meeting,  shall  be  read  to  the  guardians,  and  signed  by  the  chair- 
*'man  presiding  at  the  meeting  at  which  such  minutes  are  read; 
''  and  an  entry  of  the  same  having  been  read  shall  be  made  in  the 
"minutes  of  the  day  when  read."  These  are  the  enactments  of 
the  statute,  and  the  orders  of  the  Commissioners  made  under  its 
provisions,  and  therefore  to  be  treated  as  incorporated  in  it.  By 
these  we  are  to  determine  whether  there  is  sufficient  evidence  of 
that  "act"  of  election,  which  the  28th  section  of  the  statute,  and 


<( 


« 
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Ihe  12tb,  25th,  and  28th  articles  of  the  general  order,  empowered  M.  T.  1851. 
the  guardians  to  execute.     By  that  section  the  signature  of  three  ^/^'^ 

RV  AN 

of  the  guardians  is  made  prima  facie  evidence  of  the  '^  resolution/' 

or  "  order"  of  the  board.     But  it  is  not  made  the  only  evidence  of   kildysart 

TT1VT01V 

such  resolution  or  order.  The  15th  article  of  the  general  order 
prescribes,  under  the  authority  of  the  statute,  another  mode  of 
authenticating  the  acts  of  the  board — namely,  by  the  signature  of 
the  chairman  presiding  at  the  meeting  at  which  the  minutes  (com-  • 
prising,  of  course,  the  acts  of  the  board)  are  read ;  and  by  the  entry 
of  the  same  having  been  so  read,  being  made  in  the  minutes  of  the 
day  when  read.  This  is  quite  conformable,  in  effect,  to  what  was 
considered  sufficient  proof  of  election  in  the  case  in  1  Lord  Raym, 
**  Per  Holt,  C.  J. : — If  a  burgess  be  constituted  by  patent  under 
the  common  seal,  he  ought  to  be  discharged  in  like  manner ;  but 
if  by  election,  then  it  is  only  entered  on  the  book ;  and  an  order 
**  is  sufficient  to  discharge  him :  so  that  they  may  disfi^nchise  him 
**  without  any  instrument  under  their  common  seal.'*  In  the  present 
case  the  appointment  was  by  election.  Of  that  election  there  was 
an  entry  (as  in  the  case  of  Rex  v.  Chalke) ;  and  that  entry  was 
authenticated  in  the  manner  prescribed  by  the  general  order  of 
the  Poor-law  Commissioners.  Applying  then  the  provisions  of  the 
statute  and  the  authority  of  the  case  of  Rex  v.  Chalke  to  the  general 
order  (which  prescribed  both  the  mode  of  election  and  the  manner 
of  recording  it),  and  to  the  entry  by  which,  in  the  present  case, 
the  plaintiff's  election  was  set  forth  in  the  minutes  of  the  board  of 
guardians,  I  am  of  opinion  that  the  election  was  valid,  although 
there  was  not  an  appointment  under  the  corporate  seal,  and  that 
there  was  sufficient  evidence  to  prove  it,  in  the  minutes  of  the  pro- 
ceedings, entered  and  authenticated,  in  conformity  with  the  general 
order. 

Lefrot,  B. 

I  confess  I  was  forcibly  struck  by  the  observations  of  Mr.  Fiiz- 
geraldy  that  it  was  not  the  intention  of  the  Legislature,  although  for 
the  convenience  of  suing  and  being  sued  they  created  boards  of 
guardians  corporate  bodies,  to  leave  them  to  the  rigid  rules  which 
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M.  T.  1851.  regulate  the  contracts  and  acts  of  corporations  in  general;  for  the 

v..i.*v^~-^      Act  makes  provision  for  the  mode  of  their  proceeding  in  such  cases, 

and  also  empowers  the  Commissioners  to  prescribe  rules  regulating 

KiLDYSART  such :  this  would  therefore  show  an  intention  on  the  part  of  the 
Legislature  to  leave  them  to  the  rules  so  prescribed,  and  not  to  that 
contingent  rule  which  requires  that  the  proceedings  of  a  corporation 
should  be  attested  by  their  seal.  Well  then,  we  have  a  general  rule 
prescribed  by  the  Commissioners,  authorising  certain  acts  to  be  done 
by  a  majority  of  the  guardians,  whose  acts  are  not  required  by  the 
rule  to  be  authenticated  by  their  seal,  but  by  the  entry  of  a  minute 
of  the  proceedings  in  a  book  kept  for  that  purpose.  We  cannot 
therefore  imply  that  it  was  the  intention  of  the  Legislature  to  require 
an  act  of  this  kind  to  be  under  seal  alone,  but  that  it  might  be 
authenticated  according  to  such  rule  as  should  be  made  by  the 
Commissioners.  We  And  here  an  election  by  a  majority  of  the 
guardians.  The  Commissioners  require  by  their  rule  an  act  of  the 
kind  to  be  done  by  a  majority  ;  we  should  therefore  require  strong 
negative  words  in  the  28th  section  of  the  Poor-law  Act,  to  inva- 
lidate the  act  of  a  majority  of  the  guardians,  exceeding  three, 
authenticated  as  required  by  the  general  rule.  The  intention  of 
that  section,  in  requiring  the  signatures  of  three  guardians,  was  to 
provide  against  acts  being  done  by  less  than  three,  so  as  to  secure  a 
majority.  It  was  not  the  intention  by  it  to  oust  the  authority  of  the 
majority,  but  to  secure  it. 

Pennefather,  B. 

I  concur  in  the  observations  which  have  fallen  from  the  Court. 
The  28th  section  strongly  shows  that  it  was  not  supposed  by  the 
Legislature  that  all  the  acts  of  these  bodies  were  to  be  under  seal. 

Cause  shown  allowed. 
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ORR  and  another,  Assignees  of  PURDY, 

V. 

MURDOCK. 


iVb».  8,10,12. 


Trover,  for  four  puncheons  of  whiskey.  A,  a  Scotch 

At  the  trial  before  the  Chief  Baron  in  the  Sittings  after  Hilary  consigiied  ten 

Term  1661,  it  appeared  that  the  bankrupt  had,  on  the  8th  of  April  ^^idL^^  B 

1850,  purchased  ten  puncheons  of  whiskey  from  Graham,  Menzies  ^^^^^^S 

and  Co.,  of  Edinburgh,  to  be  shipped  to  Newry,  and  to  be  paid  for  w-^^T'^' 

by  a  bill  at  ninety  days,  which  was  not  paid.     On  the  20th  of  April  signment  A 
'  ^       ^  ^  ^  *^       sent  to  B  an 

Purdy  received  the  usual  delivery  order,  addressed  to  the  collector  invoice  of  the 

whiskey,    and 
of  excise,  and  running  as  follows  : —  a  delway 

"8U.  April.  1850.         Z%'^ 

«  Sir — Receive  the  duty  and  deliver  to  the  order  of  Mr.  Joseph  tor  of  exdae 

at   Newry. 

"  Purdy,  Newry,  the  under-noted  ten  casks  of  British  plain  spirits,  The  latter 

document  ran 
"warehoused  at  Newry,  on  the  20th  of  April  1850,  by  Graham,  thus  :— 

"  Sm— Re- 
"  Menzies  and  Co.,  distillers,  at  Sunbury,  Edinburgh.  ceive  the  duty, 

"  Graham,  Menzies  and  Co.  ^q  q^q^  of  B 

«*  To  the  coUector  of  exda%  at  Newiy."  tionSl^^^"^ 

This  order  was  lodged  with  the  storekeeper  of  the  excise,  and  ^^    ^^  "' 

under  its  authority  Purdy  took  out  of  the  store,  between  the  20th  of  gPJ^   ^*'®" 

April  and  the  27th  of  June  following,  eight  of  the  ten  puncheons  ^J^f^^A^ 

on  warrants  siened  by  the  collector.     The  whiskey  remained  in  the  1850,   by  A 

^  -^  ^  and  Co.    &c. 

books  of  the  excise,  entered  in  the  name  of  the  distiller,  and  not  (Signed)    A 
^  .and    Co."    B 

transferred  to  the  name  of  the  vendee.  The  duty  upon  that  which  lodged  the  de- 
livery order 
with  the  storekeeper  of  the  excise,  and  remoyed  six  of  the  ten  casks,  having  pdd 
the  duty  on  them,  but  no  transfer  of  the  whiskey  was  made  to  the  name  of  B  in 
the  excise  books.  B  afterwards  became  bankrupt,  and  A  transferred  the  four 
puncheons  which  remained  in  the  excise  stores,  to  C,  who  paid  the  duty  on  them 
and  removed  them.  Trover  having  been  brought  by  the  assignees  of  the  bank- 
rupt for  these  four  casks — Held,  that  the  possession  was  transferred  from  the  vendor 
to  the  vendee  by  the  lodgment  of  the  delivery  order,  without  any  transfer  in  the 
books  of  the  excise,  and  £at  the  right  of  stoppage  in  transitu  by  the  unpaid  vendor 
was  therefore  gone. 

Held  aUo,  that  the  payment  of  the  duty  by  the  vendee  was  not  a  condition  pre- 
cedent under  the  delivery  order. 

VOL.   2.  2   L 
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M.  T.  1851.  was  removed  was  paid  by  Purdj  at  the  time  of  removal;  that  on 
Excheouer. 

the  remainder  was  not  paid.     The  plaintiffs  also  proved  the  invoice 

of  the  whiskey  sent  to  Purdy,  with  the  following  note  annexed  : — 

"  Mr.  J.  PuBDY. — Sir — Agreeable  to  your  order  we  now  prefix 

'*  invoice  of    ten    puncheons   shipped   per  Mary  Anne  on  your 

"  account  and  risky  amount  including  insurance  £ — .,  for  which 

^'sum  we  have  drawn  on  you  at  ninety  days.     Please  honour  the 

<<8ame.     Inclosed  is  the  delivery  order.      (For  Graham,  Menzies 

«  and  Co.)  "  H.  Cattarack." 


On  the  22nd  of  June  Purdy  apprised  Graham,  Menzies  and  Co., 
by  letter  (as  also  Stuart  and  Co.,  by  whom  three  puncheons  of 
whiskey  were  shipped  to  him  under  exactly  the  same  circumstances), 
that  he  should  be  obliged  to  call  a  meeting  of  his  creditors.  Upon 
this  both  firms  wrote  to  the  collector  at  Newry,  countermanding 
any  further  delivery  to  Purdy ;  none  of  Stuart's  whiskey  had  been 
delivered  to  him.  The  commission  of  bankruptcy  was  sued  out  on 
the  13th  of  August,  and  on  the  14th  and  15  th  the  defendant 
Murdock  received  from  the  distillers  delivery  orders  for  four  pun- 
cheons which  remained  in  the  excise  store,  under  which  he  obtained 
possession  of  them,  having  paid  the  duty,  the  distillers  also  indem- 
nifying the  excise  officers.  For  these  the  action  was  brought.  It 
appeared  in  evidence  that  according  to  the  usage  of  trade,  the  pro- 
perty in  the  goods  passed  by  transfer  of  the  delivery  order;  and 
that  the  storekeepers  recognised  the  holder  of  such  delivery  order 
as  the  owner,  to  whom  alone  they  would  give  possession.  The  jury 
found  a  verdict  for  the  plaintiffs,  under  the  direction  of  the  learned 
Chief  Bakon,  who  held  that  under  the  circumstances  above  men- 
tioned, the  right  of  stoppage  in  transitu  had  ceased  to  exist,  and 
that  the  right  to  possession  of  the  whiskey  had  vested  in  Purdy, 
under  the  delivery  orders.  To  this  ruling  Counsel  for  the  defendant 
excepted.  The  exceptions  resolved  themselves  into  the  questions 
whether  the  property  in  and  right  of  possession  of  the  whiskey 
vested  in  Purdy  by  the  delivery  (nrders,  and  whether  the  right  of 
stoppage  in  transitu  had  been  determined  by  lodging  the  delivery 
orders  with  the  storekeepers? 
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Hayes  (with  him  R,  W.  Greene)^  in  support  of  the  exceptions.  M.  T.  1851 

Exche(piier. 
Trover  does  not  lie  in  this  case.    It  can  only  be  maintained 

where  an  immediate  right  of  possession  exists;  and  here  the  bill 

not  haying  been  paid,  the  vendor's  lien  revived :  Stephenson  v. 

Blakeloek  (a)  ;   Davis  v.    Lowndes  (b)  ;     Winks  v.    Hassell  (c). 

» 

There  had  been  no  offer  here  to  pay  the  duty  according  to  the  con- 
tract, which  was  the  ground  of  the  decision  in  Winks  v.  HasselL 
Here  also  the  payment  of  duty  was  a  condition  precedent  to  the 
vendee's  obtaining  the  right  of  possession,  as  was  manifest  from  the 
wording  of  the  delivery  order.  Until  that  was  done  the  vendor 
retained  his  lien.  Where  any  thing  remained  to  be  done  to  complete 
the  contract,  the  vendor's  right  of  stoppage  in  transitu  still  subsisted : 
Bloxam  v.  Saunders  (d)  ;  Northy  v.  Field  (e).  The  delivery  order 
did  not  like  a  bill  of  lading  give  possession,  but  merely  an  autho- 
rity :  Toumley  v.  Crump  (f) ;  M^Ewen  v.  Smith  (g).  In  the  latter 
case  the  question  was  treated  as  that  of  a  vendor's  lien,  and  not  as 
one  of  stoppage  tit  transitu^  and  a  distinction  was  made  between  the 
effect  of  a  bill  of  lading  and  of  a  delivery  order,  the  authority  given 
by  which  latter  might  be  revoked :  Melrose  v.  Hasty  (A)  ;  Feise  v. 
Wray  (t).  The  taking  of  the  bill  did  not  affect  the  rights  of  the 
parties :  Edwards  v.  Brewer  (k).  Partial  delivery  does  not  take 
away  the  right  to  stop  in  transitu  :  Tanner  v.  Seovell  (/).  The 
case  of  Haig  v.  Wallace  (m)  might  be  cited  on  the  other  side ;  but 
there,  there  was  a  transfer  of  the  goods  in  the  books  of  the  excise  to 
the  name  of  the  vendee,  not  so  here.    Knowles  v.  Horsefall  (n). 


Charles  Bagot  (with  whom  was  J,  D.  Fitzgerald)^  contra. 

The  question  here  is  mainly  on  the  right  of  stoppage  in  transitu^ 
defined  as  ''  an  equitable  lieu  of  the  vendor  of  goods  not  paid  for,  by 
which  he  may  arrest  them  while  tit  transitu.^    But  when  goods  are 


(a)  1  M.  &  S.  535. 

(c)  9  B.  &  C.  372. 

(«)  2  Esp.  613. 

{g)  2  H.  of  Lords  Cases,  389. 

(0  3  East,  93. 

(0  U  M.  k  W.  28. 


(6)  3  C.  B.  829. 
{d)  4B.  &C.  941. 
(/)  4  Ad.  &  El.  58. 
Qi)  23  Scotch  Jurist,  328. 
(A)  2  M.  &  W.  375. 
(m)  2  Esp.  613. 


(n)  3H.  &B.  671. 
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M«  T.  1^51*  ODoe  m  the  cottodj,  dupofitkn  or  cootrol  of  die  Teadee  the  rigbt  of 
>z  A^^fMT,     fi^pp^g^  I'll  tramntu  it  gone.    There  are  cases  in  which,  while  the 
goodi  were  still  actoallj  in  the  Teodor^s  posBeasion  thej  were  held 

MVUDoitL  to  have  vested  in  the  Tendee  by  the  Tendor's  receipt  of  warehouse 
renty  which  made  him  agent  for  Teodee :  Hurry  ▼.  Mamgie  (a).  So 
when  deposited  in  a  warehoose  for  which  the  vendee  paid  rent, 
though  not  aetoallj  delivered  to  vendee :  Wright  v.  Lowes  (6).  So 
deliverj  of  part  or  of  samples  divested  the  right  of  stoppage  in 
transitu :  Jones  v.  Jones  (c)  ;  Poster  v.  Framptan  (d).  These 
were  so  manj  instances  of  acts  of  ownership  bj  vendee,  the  exercise 
of  which  was  held  to  have  pat  an  end  to  the  right  of  stoppage  in 
transitu  :  Ellis  v.  Hunt  (e).  The  delivery  order  therefore  to  Pordj 
signed  by  the  vendors,  on  being  presented  to  the  collector  of  excise 
by  him,  was  such  an  act  or  claim  of  ownership  as  to  pat  an  end 
to  the  right  of  stoppage  in  traftsitu.  It  was  such  a  notice  to  the 
storekeeper  as  made  him  thenceforth  agent  for  the  vendee,  as  he  had 
previously  been  for  the  vendors :  Harman  v.  Anderson  (/).  The 
whiskey  was  also  shipped  at  the  risk  of  Purdy,  and  he  was  charged 
with  insurance.  The  payment  of  duty  was  not  a  condition  in  the 
delivery  order,  but  a  direction ;  and  the  moment  the  delivery  order 
was  handed  to  the  officer  of  excise  the  property  vested  in  the 
vendee  without  any  transfer  in  the  books :  Lucas  v.  Dorrien  {g) ; 
Searle  v.  Keeves  (A).  In  Winks  v.  Hassell  (t)  the  payment  of  the 
duty  by  the  vendee  was  the  subject  of  a  special  agreement.  But 
the  ordinary  liability  to  the  Crown  does  not  enter  into  the  question 
of  the  contract,  unless  specially  provided.  In  Haig  v.  Wallace 
the  delivery  order  was  the  same  as  here,  and  Harman  v.  Anderson 
showed  that  the  transfer  in  the  books  is  immaterial.  There  was 
therefore  no  lien  here,  the  possession  not  remaining  with  the  vendor, 
nor  right  of  stoppage  tn  transitu,  that  having  ceased  when  the  goods 
came  into  the  possession  of  the  vendee.    In  Nortkey  v.  Field  there 

(a)  5  B.  &  Al.  1S4.  (6)  1  Camp.  452. 

(c)  4  E«p.  82.  (</)  8  M.  &  W.  481. 

(t)  6  B.  A  C.  107.  (/)  8  T.  R.  464. 

is)  2  Camp.  243.  (A)  2  Esp.  596. 
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was  no  actual  or  constructive  possession  in  the  vendee.  Winks  v.  M.  T.  1851. 
Hassell  and  Toumfy  v.  Cruwip  were  cases  of  lien,  and  in  Tanner 
v.  ScoveU  there  was  no  relation  between  the  wharfinger  and  the 
bankrupt  vendee.  The  lodging  the  delivery  order  was  sufficient  to 
chlmge  the  possession :  Cooke  v.  Lawder  (a)  ;  Keyur  v.  Suse  (b) ;  > 
Barton  v.  Boddington  (c) ;  Tucker  v.  Ruston  {d).  The  Excise 
Acts  do  not  affect  the  question :  their  purview  was  not  to  prevent 
any  complete  sale  of  goods  until  the  duty  was  paid  ;  the  Crown  has 
the  possession  of  the  goods  as  security  for  the  duty,  the  goods  being 
handed  over  subject  to  the  payment  of  the  duty,  and  the  vendee 
substituted  for  the  vendor  by  the  sale ;  and  this  is  the  view  taken  by 
the  Court  of  Queen's  Bench  in  this  country  in  Haig  v.  Wallace. 

R.  W,  Greene,  in  reply. 

To  enable  the  assignee  of  a  bankrupt  to  maintain  trover  against 
the  unpaid  vendor  of  goods,  the  bankrupt  must  have  had  at  the  time 
of  the  bankruptcy  not  only  the  right  of  property  in  the  goods,  but 
the  right  of  possession  ;  and  though  he  acquire  the  right  of  property 
by  the  purchase,  he  can  acquire  the  right  of  possession  only  by  pay- 
ment or  tender  of  the  price  :  Bloxam  v.  Saunders  (e).  The  bill 
being  unpaid,  and  the  vendee  a  bankrupt,  the  vendor  had  a  right 
to  stop  the  goods  in  trasuitu :  Edwards  v.  Brewer  if) :  and  this 
right  of  the  unpaid  vendor  was  not  divested  by  the  delivery  (Hrder 
until  it  was  finally  acted  on  :  Townley  v.  Crump  (g).  It  is  a  mere 
authority  countermandable.  The  vendor's  right  grows  out  of  his 
original  ownership,  and  payment  or  tender  of  the  price  is  necessary 
to  vest  the  right  of  possession  in  the  vendee.  The  authorities  on 
the  other  side  do  not  apply.  In  Hurry  v.  Mangles  there  was  an 
actual  change  of  possession,  the  vendor  having  received  rent  from 
the  vendee  as  his  warehouseman.  Harmon  v.  Anderson  might  be 
impugned ;  but  in  this  case  there  is  no  delivery  order  within  the 
authority  of  that.     The  order  there  was  unconditional.    In  Lucas 

(a)  9  Ir.  Law  Rec.  21,  judgment  of  Boshe,  C.  J. 
(h)  Gow.  58.  (c)  1  C.  &  P.  207. 

id)  2  C.  &P.  86.  (e)  4  B.  &  C.  MS. 

(/)  2  M.  &  W.  378.  (g)  4  Ad.  &  Ell. 
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M.  T.  1851.  V.  Dorrien  not  only  was  the  transitus  at  an  end,  but  the  dock  war- 
5™*^*  j^nu^  issued  by  the  wharfingers  attested  that  they  held  the  property 
for  the  transferee.  In  the  present  case  an  unpaid  vendor  sells  to  a 
man  who  becomes  bankrupt,  and  gives  the  vendee  a  delivery  order, 
addressed  to  the  collector  of  excise.  The  order  is  conditional, 
''receive  the  duty,  &c.,  and  deliver,"  &c.,  and  is  not  addressed  to 
the  person  in  whose  custody  the  goods  are,  but  to  his  superior 
officer.  The  storekeeper  has  no  authority  to  act  on  this  order  ; 
the  warrant  to  him  is  made  out  by  his  superior  officer,  and  directs 
him  to  "  deliver,  the  duty  having  been  paid."  The  delivery  order 
can  by  indorsement  confer  no  right ;  it  is  a  mere  authority  counter- 
mandable.  In  Ellis  v.  Hunt  the  goods  were  marked  by  the  vendee. 
In  White  V.  White  the  jury  had  found  as  a  fact  that  possession  was 
taken.  The  other  cases  cited  were  cases  of  actual  or  constructive 
possession.  It  had  been  proved  that  the  practice  was  not  to  transfer 
the  property  in  the  books  of  the  excise  until  the  duty  was  paid ;  and 
the  right  of  the  unpaid  vendor  was  therefore  not  divested  until  the 
order  was  finally  acted  on :  Edwards  v.  Brewer ;  Townley  v. 
Crump;  IPEwen  v.  Smith. 


PiGOT,  C.  B.,  having  stated  the  facts  of  the  case,  said  : — 
Was  then  the  vendor  entitled  to  prevent  the  actual  delivery  of 
the  residue  of  the  whiskey,  on  the  ground  that  it  was  in  his  own 
custody  ?  or,  that  being  in  the  custody  of  another,  he  had  that  right 
of  stoppage  in  transitu  which  exists  in  an  unpaid  vendor  before 
the  actual  or  constructive  possession  of  the  vendee  ?  Was  the  pro- 
perty in  the  vendor's  actual  possession,  not  having  passed ;  or  being 
in  the  custody  of  a  third  party,  could  the  vendor  stop  it  in  transitu  ^ 
I  am  disposed  to  treat  the  case  as  one  of  stoppage  in  transitu,  and 
not  as  that  of  goods  remaining  in  the  hands  of  the  vendor.  I  may 
here  observe  that  upon  the  evidence  the  contract  appears  to  have 
been  for  the  sale  of  a  specific  chattel,  the  payment  of  duty  having 
formed  no  part  of  it.  As  to  the  possession,  the  difficulty  is  in  ascer- 
taining the  effect  of  the  delivery  order.  There  is  no  doubt  that, 
where  any  thing  remains  to  be  done  either  by  the  vendee  to  complete 
the  contract,  or  by  the  vendor  to  transfer  the  possession,  the  right 


COMMON  LAW  REPORTS. 


15 


T)f  Stoppage  in  transitu  exists  in  the  vendor.    Upon  every  sale  of  a  M.  T.  1851. 

JExchequer. 

specific  chattel  the  right  of  property  passes,  and  the  right  of  pos- 
session is  vested  in  the  vendee,  but  that  right  revests  in  the  vendor 
on  the  dishonour  of  securities  given  and  accepted  in  payment ;  but 
whether  firom  the  right  of  the  vendor  thereupon  either  to  rescind  the 
contract,  or  to  assume  a  lien  upon  the  goods  as  a  security  for  the 
price,  it  is  unnecessary  to  determine.  It  has  been  argued  that  by 
the  delivery  order  the  condition  that  the  purchaser  should  pay  the 
duty  was  annexed,  and  therefore  that  the  sale  was  not  absolute  until 
that  was  done,  as  the  vendor  remained  liable  for  it  to  the  Crown. 
But  the  property  was  altered  by  the  sale  and  passed  to  the  vendee, 
subject  to  the  Crown's  right  to  duty  ;  bills  were  given  for  the  price 
exclusive  of  duty,  for  which  the  possession  of  the  whiskey  was  a 
sufficient  security  to  the  Crown.  The  words  of  the  order  do  not 
make  a  condition  precedent.  Such  language,  if  addressed  to  an 
agent  of  the  vendor,  would  have  that  effect,  but  not  to  a  servant 
of  the  Crown.  It  amounts  merely  to  an  intimation  from  the  vendor 
apprising  the  officer  that  he  has  put  the  vendee  into  his  own  place, 
and  that  the  goods  are  transferred  to  him,  with  their  liability  to  the 
Crown.  In  Haig  v.  Wallace  the  officer  acted  on  the  delivery  order 
by  transferring  the  goods  in  the  books  of  the  excise  to  the  name  of 
the  vendee ;  but  that  act  of  the  officer  could  not  alter  the  effect  of 
the  acts  of  the  parties.  Every  part  of  the  judgment  in  that  case 
applies  to  the  present.  If  the  contract  were  conditional  in  the  pre- 
sent case,  it  would  fall  within  the  authority  of  Winks  v.  Hasselly 
where,  by  express  agreement,  the  vendee  was  bound  to  pay  the  duty. 
The  judgment  there  was  founded,  not  on  the  mere  fact  that  the 
duties  were  to  be  paid,  but  on  ihe  agreement  between  the  parties 
that  it  should  be  paid  by  the  vendee.  I  expressly  found  my  opinion 
on  Haig  v.  Wallace^  and  on  the  similar  decision  in  Croker  v.  Zatr- 
der.  It  was  there  held  that  there  was  nothing  in  such  a  delivery 
order  to  make  the  contract  conditional.  I  found  my  judgment  on 
these  authorities,  and  express  my  strong  impression  that,  whatever 
views  may  be  taken  of  cases  long  acquiesced  in,  and  which  have 
long  governed  the  course  of  trade,  nothing  but  a  clear  conviction 
that  their  decision  is  against  some  principle  of  law  should  induce 
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M.  T.  1851.  the  Court  to  unsettle  the  rules  established  by  them,  and  to  which 
^^'  the  transactions  of  mercantile  men  have  conformed  themselves.  This 
and  other  cases  show  that  articles  subject  to  duty  must  be  the  sub- 
ject of  dealings  between  parties  when  in  the  custody  of  the  Crown  ; 
and  great  difficulty  might  be  created,  if  it  should  be  considered 
necessary  in  every  case  that  the  actual  possession  should  be  taken 
by  the  vendee ;  or  if  there  were  any  thing  in  the  rule  of  law  to 
prevent  such  dealings,  having  regard  to  the  price  of  the  article  only, 
exclusive  of  the  duty.  The  Crown  is  not  thus  prejudiced,  for  it 
has  the  possession  of  the  goods  as  a  security  for  the  duty ;  there  is 
nothing  inconsistent  in  the  parties  so  dealing,  and  we  think  they 
have  so  dealt  here. 

The  question  then  remains,  whether  any  thing  else  remained  to 
be  done  by  the  parties,  and  especially  by  the  vendor,  to  complete  the 
transfer  of  possession  ?  The  rule  on  this  subject  is  very  briefly  laid 
down  in  Abbott  on  Shipping j  a  text-  book  of  the  highest  authority, 
at  p.  526 : — "  Goods  are  often  sold  upon  credit  while  they  remain  in 
the  custody  of  the  warehouseman,**  &c. — [His  Lordship  read  the 
passage.] — Now  without  referring  to  cases  in  which  the  law  is  laid 
down  in  almost  these  terms,  this  proposition  is  clear,  that  when  goods 
are  in  the  hands  of  a  third  party,  and  when  every  thing  is  done 
which  is  to  be  done  to  render  the  contract  complete,  the  right  of 
stoppage  in  transitu  is  gone,  if  the  possession  has  been  changed ; 
therefore  the  question  is,  whether  there  has  been  an  actual  change  of 
possession,  or  any  thing  tantamount  to  it  ?  In  a  vast  number  of  cases, 
acts  of  dealing  with  the  property,  as  part  delivery,  taking  samples, 
&c,y  have  been  held  tantamount  to  a  delivery  and  change  of  posses- 
sion. Sometimes  they  are  so,  sometimes  not.  The  criterion  is, 
whether,  with  regard  to  the  subject-matter,  the  nature  of  the  con- 
tract and  the  duties  of  the  parties,  they  are  intended  so  to  be? 
Here  nothing  remained  to  be  done  between  the  buyer  and  seller ; 
no  weighing,  no  measuring,  nor  any  other  act  as  between  them  pre- 
liminary to  delivery.  The  simple  question  then  is  whether,  nothing 
remaining  to  be  done  by  the  seller,  or  by  the  buyer  as  between  him 
and  the  seller,  that  was  done  by  the  seller  which  is  tantamount  to 
giving  possession?    On  this  question   Haig  v.  Wallace  is  no  au- 
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tbority.     There  was  there  an  actual  transfer  to  the  name  of  the  M.  T.  1851. 
buyer.     But  there  is  a  decision  on  this  point,  Harman  v.  Anderson,         ^  ^^^^' 
In  that  case,  on  a  motion  to  reduce  damages,  Lord  Ellenborough  in 
his  judgment  says: — *'  Afler  the  deliveSy  note  was  lodged  with  the 
"  wharfingers,  they  were  bound  to  hold  the  goods  on  account  of  the 
"  purchaser  ;    the  delivery  note  was  sufficient  without  any  actual 
^'transfer  being  made  in  Iheir  books."     There  is  but  one  element 
distinguishing   that  case  from   the   present,   viz.,  the  liability  of 
the  goods  here  to  duty ;  but  that  is  merely  the  charge  of  a  third 
party,  and  which,  as  to  any  privity  between  the  vendor  and  vendee, 
cannot  affect  their  rights ;  so  that  Haig  v.  Wallace  rules  the  first 
part  of  this  case,  and  Harman  v.  Anderson  the  second.     The  ware- 
houseman at  Newry,  after  the  lodgment  of  the  delivery  order,  became 
the  agent  of  the  vendee,  as  before  he  had  been  that  of  the  vendor. 
Harman  v.  Anderson  is  a  distinct  authority  on  that  part  of  the 
case,  and  has  been  recognised  in  Lucas  v.  Dorrien^  and  in  Knowles 
▼.  HorsefalL    In  the  latter  case  the  right  of  stoppage  in  transitu 
was  held  to  exist,  the  delivery  order  there  not  having  been  commu- 
nicated to  the  warehouseman  ;    but  I  cite  the  case  to  show  Lord 
Tenterden's  view  of  the  subject,  recognising  the  rule  in  Harman  v. 
Anderson,     I  refer  also  to  the  case  of  Tucker  v.  Russell^  at  Nisi 
Prins,  as  evidencing  the  assent  of  the  Bench  and  the  Profession  to 
this  proposition.     These  authorities  appear  to  be  perfectly  decisive, 
and  not  shaken  by  after  decisions.    Two  cases,  however,  were  refer- 
red to  for  this  purpose — Toumley  v.  Crumpy  and  M^Ewen  v.  Smith. 
But  in  the  first  the  Court  distinguished  cases  between  the  vendor 
and  vendee  from  cases  between  third  parties.     The  possession  in 
that  case  was  in  the  vendor,  and  the  delivery  order  to  the  vendee 
was  part  of  the  original  contract ;  and  if  the  goods  were  not  paid 
for,  the  contract  was  avoided,  and  a  lien  existed. 

In  3PEwen  v.  Smith — [EUs  Lordship  stated  the  facts  of  that 
case] — the  Lord  Chancellor  says : — "  The  next  argument  is  that 
"  the  possession  of  the  goods  was  changed  by  what  took  place  with 
^  Alexander  (the  agent  of  vendor)  on  the  26th  of  September.  But 
'^  it  is  clear  to  my  mind  that  Alexander  was  not  himself  in  actual 
"  possession  of  the  goods,  and  that  what  he  did  at  that  time  could 
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<<  not  change  the  possession.'*  This  was  a  case  in  which  the  goods 
were  stored  in  the  name  of  the  agent  of  the  vendors,  no  step  taken 
bj  the  vendees  with  regard  to  taking  possession  of  them,  and  was 
treated  by  the  House  of  Lords  as  a  case  of  lien,  and  not  of  stoppage 
in  transitu.  I  cannot  distinguish  the  present  case,  in  the  first  part 
of  it,  from  Haig  v.  Wallncey  and  in  the  second  from  Hamuin  v. 
Anderson. 

One  other  topic  was  mentioned,  as  to  the  effect  of  that  portion  of 
the  Act  11  &  12  Vic.  c.  122,  which  prescribes  the  form  of  transfer. 
That  argument  was  not  pressed,  and  I  think  it  does  not  affect  the 
case. 


Pennefather,  B. 

This  is  a  question  of  much  importance.    My  Lord  Chief  Baron 
however  has  gone  through  the  cases  with  such  minuteness,  and  has  so 
exactly  stated  their  bearing,  that  it  is  not  necessary  for  me  to  follow 
in  the  same  line.    I  own  I  felt  considerable  difficulty  on  one  part  of 
the  case,  but  though  that  difficulty  is  not  entirely  removed,  I  hold 
myself  bound  to  3rield  the  opinion  which  I  may  say  I  had  on  the 
subject  to  the  authorities  adduced  for  the  plaintiff.     It  is  very 
desirable  that  the  rule  on  this  subject  should  be  distinctly  laid  down. 
The  right  of  stoppage  in  transitu  is  a  right  given  to  the  unpaid 
vendor  of  goods  to  arrest  the  goods  for  which  he  is  so  unpaid,  pro- 
vided the  transitus  continues  ;  and  that  depends  upon  the  question, 
whether  there  has  been  an  actual  or  constructive  delivery  of  them  to 
the  vendee  ?     The  question  generally  arises  in  the  case  of  construc- 
tive delivery.     This  is  the  general  rule  ;  when  goods  are  sold  which 
are  either  in  warehouse  at  the  time  of  sale,  or  are  transferred  to  a 
warehouse  after  by  the  vendor,  and  when  there  is  no  condition  in 
the  order  of  delivery,  when  nothing  remains  to  be  done  for  per- 
fecting the  delivery,  such  unconditional  order  to  the  vendee,  and 
its  delivery  to  the  warehouseman,  puts  an  end  to  the  transitus. 
That  x>osition  is  established  by  Harman  v.  Anderson^  the  authority 
of  which  cannot  be  questioned ;  and  though  two  cases  look  the  other 
way,  they  are  distinguishable,  and  do  not  infringe  the  general  pro- 
position.   Li  one  of  them  there  was  no  lodgment  of  the  delivery 
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order;  in  the  other  the  goods  remained  in  the  possession  of  the  M.  T.  1851. 
vendor,  and  neither  at  the  time  of  the  sale  were  they  in  a  distinct 
warehouse,  nor  were  they  transferred  to  one  after  it;  they  re- 
mained in  the  possession  of  the  vendor,  and  he  did  not  contemplate 
the  lodging  of  the  delivery  order.  It  was  considered  sufficient  that 
he  should  say  "I  hold  thirty-nine  pipes  of  wine  for  the  vendee." 
It  therefore  appears  that  whatever  conclusion  is  to  be  drawn  from 
that  case,  there  is  nothing  in  it  trenching  on  the  doctrine  of  Barman 
V.  Anderson.    On  this  part  of  the  case  I  entertain  no  doubt. 

But  I  own  that  on  the  second  part  of  it  there  would  appear  much 
difficulty,  if  it  had  not  been  the  subject  of  previous  decision.  What 
is  the  meaning  of  the  delivery  order  ?  It  is  clear  that  it  is  not  a 
mere  naked  order  for  delivery ;  that  something  is  to  be  done  is 
clear ;  that  something  is  the  payment  of  duty ;  the  goods  are  in 
the  Queen's  store.  The  delivery  order  was  to  deliver  the  goods  on 
certain  terms,  and  the  storekeeper  with  whom  it  was  lodged  may  be 
considered  the  agent  of  the  collector  to  whom  it  was  addressed. 
If  it  were  merely  an  order  to  deliver,  it  is  within  the  authority  of 
Harman  v.  Anderson.  But  something  is  to  be  done  ;  and  it  would 
appear  a  grave  question  whether  the  distiller  in  Scotland,  who,  not- 
withstanding the  lodgment  of  the  delivery  order  in  Newry,  continued 
liable  to  t]^  duty,  intended  to  divest  himself  of  the  possession  of  the 
whiskey  until  the  duty  was  paid  by  the  vendee  ?  On  this  part  of  the 
case  I  felt  much  difficulty,  and  was  inclined  to  think  that  the  right 
of  stoppage  should  continue  until  the  vendor  was  completely  indem- 
nified, and  but  for  the  case  of  Haig  v.  Wallace  I  should  still  hesitate 
to  hold  the  reverse.  But  I  cannot  distinguish  the  order  in  this  case 
from  that  in  Haig  v.  Wallace — [reads  it]. — If  there  be  a  condition 
here,  there  was  so  there,  but  the  Court  of  Queen's  Bench  considered 
it  a  mere  statement  of  the  liability  which  the  vendee  would  be  under, 
whether  those  words  were  in  the  order  or  not.  That  construction  being 
put  on  these  words  more  than  twenty  years  ago,  and  having  been 
adopted  in  subsequent  decisions,  we  ought  not  to  shake  the  course  of 
dealing  sanctioned  by  so  long  time ;  and  more  especially,  as  if  we 
make  a  mistake  in  following  that  decision  it  may  be  corrected  by  a 
superior  tribunal.     It  is  therefore  safer  to  follow  the  decision  in 
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M.  T.  1851.  Haig  v.  WctUcLce^  as  our  decision  may  then  be  reviewed,  than  to 
award  a  venire  de  novo^  in  which  case  our  decision  could  not  be 
canvassed,  and  the  course  of  commercial  dealing  in  these  matters 
would  be  disturbed.  The  exceptions  must  therefore  be  overruled- 
I  did  not  think  it  right  to  let  the  wording  of  the  instrument  pass 
without  comment,  entertaining  no  doubt  of  the  effect  of  an  uHcandi- 
tional  order. 


Lefroy,  B. 

I,  with  my  Brother  Pennefatheb,  wish  to  express  my  sense  of 
the  full  and  satisfactory  manner  in  which  the  Chief  Baron  has 
gone  through  the  authorities  bearing  on  this  case ;  so  much  so, 
that  it  will  not  be  necessary  for  me  to  follow  in  the  same  line. 
But  the  importance  of  the  case  is  not  only  an  apology,  but  requires 
that  I  should  express  the  general  grounds  of  my  assent  to  the 
ruling  of  the  Court.  I  own  I  for  a  considerable  time  felt  great 
doubt,  and  ray  judgment  is  not  in  accordance  with  my  first  impres- 
sion. My  grounds  of  doubt  were  two — first,  the  apparent  conflict 
of  authority  between  Haig  v.  Wallace  and  Northey  v.  Field ;  and 
if  these  cases  were  alike  in  their  circumstances,  from  early  preju- 
dice I  should  be  disposed  to  follow  the  authority  of  Lord  Eenyon ; 
but  there  is  a  substantial  distinction  between  them,  on  niQi|^  accurate 
consideration.  In  Northey  v.  Field  Lord  Kenyon  says : — "  In  the 
present  case,"  &c. — [cites  the  judgment.] — In  that  case  it  appears  as 
if  the  vendor  designed  to  reserve  the  security  of  his  right  to  stop 
in  transitu  until  the  duties  were  paid ;  at  the  same  time  that  he  con- 
signed the  goods  to  the  vendee,  he  sent  the  bill  of  lading  to  his  own 
correspondent,  and  gave  no  delivery  order  to  the  vendee ;  and  the 
vendee's  right  arose  simply  from  the  fact  of  the  sale,  and  from  the 
law  which  (as  it  existed  then)  provided  that  the  goods  should  remain 
twenty  days  on  board  ship  to  give  the  owner  an  opportunity  of  pay* 
ing  the  duties,  by  which  alone  he  could  obtain  possession.  I  conceive 
therefore  that  Lord  Kenyon,  when  he  considered  the  right  of 
stoppage  in  transitu  to  be  open  then,  so  held  on  this  ground,  that 
the  only  authority  to  the  vendee  to  receive  the  goods  was  on  the 
payment  of  the  duty;  that  the  goods  were  meanwhile  in  custotiia 
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Ugis,  and  that  there  existed  no  means  of  Lis  obtaining  a  symbolical  M.  T.  1851. 

Exchequer, 
delivery  except  by  payment  of  the  duty.     But  this  right  may   be 

put  an  end  to  by  symbolical  as  well  as  actual  delivery;  and  here 
an  instrument  is  given  which  I  think  amounts  to  a  symbolical 
delivery.  The  question  on  the  instrument  is,  whether  it  was  part 
of  the  contract  that  the  vendor  should  reserve  to  himself,  as  in 
NoTthey  V.  Fields  the  right  of  stoppage  in  transitu  until  the  duties 
were  actually  paid  ?  He  transmitted  to  the  vendee  a  bill  of  lading 
which  carried  the  property  to  him,  and  also  a  document  which 
enabled  him  at  once  to  transfer  to  himself  the  possession,  unless 
it  contained  a  condition  suspending  that  power.  What  could  be  the 
purpose  of  giving  that  order,  if  it  were  merely  to  leave  the  parties  in 
the  same  position  as  they  would  have  been  by  the  law,  if  it  only 
conferred  on  the  vendee  the  right  to  obtain  possession  on  payment 
of  the  duties  ?  We  must  suppose  that  some  authority  was  intended 
to  be  given  by  the  delivery  order.  If  it  was  intended  as  a  symbo- 
lical delivery,  then  the  right  of  possession  passed  by  it;  and  this  is  a 
more  rational  construction  than  to  suppose  that  it  was  intended 
to  suspend  the  right  of  possession  in  the  party  having  the  right 
of  property,  until  the  payment  of  the  duty.  I  therefore  think, 
though  it  is  not  my  first  impression,  that  the  Queen's  Bench  gave 
the  true  construction  to  the  delivery  order  in  Haig  v.  Wallace,  and 
that  the  effect  of  it  is  to  say — I  put  the  party  in  my  position, 
he  rendering  to  the  Crown  that  duty  to  which  I  am  obliged. 
Taking  this  view  of  the  decision  of  the  Queen's  Bench,  I  do  not 
think  it  conflicts  with  Narthey  v.  Field,  nor  that  the  contract  is 
conditional.  The  parties  have  only  expressed  what  the  law  would 
have  implied,  that  is,  a  design  to  give  a  symbolical  possession, 
leaving  the  goods  in  the  custody  of  the  Crown  as  a  security  for 
the  duty,  and  adopting  the  form  of  delivery  order  prescribed  by  the 
Act  of  Parliament. 

The  next  question  is,  whether  by  the  act  of  simply  lodging  the 
delivery  order  with  the  officer,  without  a  transfer  of  the  goods  in 
the  excise  books,  the  vendee  obtained  that  symbolical  possession  ? 
Hairman  v.  Anderson  is  an  authority  on  that  point.  On  the  whole 
then  I  am  of  opinion  that  the  right  of  stoppage  in  transitu  was  at 
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M.  T.  1851.  an  end.     There  was  such  a  delivery  as  determined  it,  the  more  so 

JEtXchetpier. 

< , '     as  the  order  was  not  only  lodged  but  acted  on.     There  remained 

ORR 

^  nothing  to  be  done  on  the  part  of  the  vendor,  and  nothing  on  the 

MURDOCK.  part  of  the  vendee  as  between  him  and  the  vendor.  All  that 
remained  was  as  between  the  vendee  and  the  Crown,  and  cannot 
be  held  to  suspend  the  delivery,  which  was  complete  by  the  act 
of  both  parties.  I  therefore  think  the  direction  of  the  Lord  Chief 
Baron  was  right. 

Exceptions  overruled. 


Nov,  15. 


Writ  of  Buin- 
mons   was   in 
trespass  on  the 
case;  declara- 
tion in  tres- 
pass.    Heldy 
that  the    de- 
claration must 
be  set  aside 
for     yarianoe, 
under   the 
Practice  and 
Process   Act. 

Held  alsot 
that  the  writ 
conld  not  be 
amended 
under  the  3rd 
section  of  that 
Act,    even 
though  the 
Statute   of 
Limitations 
might   be 
pl^ed  to  a 
new  action. 


TAAFFE  V.  RUTLEDGE. 

Jordan  moved,  on  behalf  of  the  defendant,  that  the  declaration  in 
this  case  be  set  aside,  on  the  ground  that  the  form  of  action  stated 
in  the  writ  of  summons  was  trespass  on  the  case,  while  the  declara- 
tion was  in  trespass. 

Lefroy,  B. 

The  variance  is  fatiil,  and  the  declaration  must  be  set  aside. 

Burkcy  for  the  plaintiff,  admitted  that  the  declaration  must  be'  set 
aside,  but  applied  that  the  writ  might  be  amended  by  striking  out 
the  words  "  on  the  case,"  under  the  special  circumstances  that  if  the 
plaintiff  be  obliged  to  issue  a  new  writ,  the  Statute  of  Limitations 
might  be  relied  on  as  a  bar  to  the  action.  Counsel  also  submitted 
that  the  Court  had  the  power  of  making  the  required  amendment 
under  the  3rd  section  of  the  Practice  and  Process  Act,  which  enacts 
inter  alia  that  **  it  shall  be  lawful  for  the  said  Superior  Courts  of 
"Law  respectively,  or  any  Judge  or  Baron  thereof,  to  decide  and 
"determine  what  is  a  verbal  or  technical  error  or  omission  in  any 
"  such  writ  (that  is,  writ  of  summons  issued  under  the  authority  of 
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"that  Act),  and  to  amend  or  authorise  the  amendment  thereof;  but  M.  T.  1851. 

Exchequer. 

"  all  errors  or  omissions  which  have  not  a  manifest  tendency  to  mis-     » , ' 

TAAFFB 

*'  lead  the  opposite  party  shall  in  all  cases  be  deemed  merely  verbal  ^^ 

"or  technical."  bdtledge. 


Jordan. 

The  plaintiff  has  remained  passive  for  four  years,  and  therefore 
is  not  entitled  to  any  indulgence.  The  Court  has  no  power  to 
make  the  amendment  in  the  writ  asked  for  by  the  plaintiff  under 
the  3rd  section  of  the  Practice  and  Process  Act. 

Lefroy,  B. 

I  consider  the  error  in  the  writ  of  sunmions  to  be  substantial,  and 
not  either  "verbal  or  technical,"  within  the  meaning  of  the  3rd 
section  of  the  Practice  and  Process  Act.  Besides,  by  making  this 
amendment  I  might  deprive  the  party  of  the  defence  of  the  Statute 
of  Limitations,  which  has  been  expressly  provided  by  the  Legislature 
fqr  actions  of  this  kind  after  four  years  have  elapsed  from  the 
trespass.  The  plaintiff,  after  having  suffered  so  long  a  time  to  elapse 
without  bringing  his  action,  cannot  now  complain  if  he  be  barred 
by  the  Statute  of  Limitations  in  any  new  action  he  may  be  advised 
to  bring. 

Let  the  declaration  be  set  aside. 


EARL  OF  ORKNEY  v.  DWYER. 


Aw.  20. 


Debt,  for  use  and  occupation. — A  conditional  order  to  change  the  Venne  may  be 

venue  had  been  obtained  on  the  common  affidavit.  debt   for  age 

and   occapa- 
don. 

Acheson  Henderson  now  moved  the  Court  to  set  aside  the  condi-     Gorer.  Gore 

(Smythe's   R. 

tional  order,  and  contended  that  in  this  form  of  action  the  venue  2^)  oyeiroled 
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M.  T.  1851.  cannot  be  changed  on  the  common  affidavit :  Gore  v.  Gore  (a).  The 

Exchequer.  * 

sum  sought  to  be  recovered  is  i^rtain,  and  no  jury  is  required  to 
assess  the  damages  :  Dupiessis  v.  Chaik  (6) ;  Pratt  v.  Ward  (c). 

Meagher, 

The  case  in  the  Common  Pleas  would  go  to  this,  that  in  do  case 
of  debt  can  the  venue  be  changed,  as  in  no  case  can  the  jury  be 
called  on  to  assess  damages ;  but  the  rule  is,  that  in  all  cases  where 
the  venue  is  transitory,  the  plaintiff  may  lay  the  venue  where  he 
pleases,  and  the  defendant  may  then  have  it  changed  to  the  place 
where  the  cause  of  action  arose,  if  that  be  ascertainable ;  but  in 
actions  of  debt  on  a  demise  the  venue  cannot  be  changed,  as  there 
the  cause  of  action  has  no  locality :  Herring  v.  Watts  (</).  There 
is  no  difference  in  actions  of  debt  and  assumpsit  for  use  and  occu- 
pation, as  to  the  mode  of  changing  the  venue. 


Henderson^  in  reply. 

Herring  v.   Watts  is  an  unsatisfactory  case.  Neither  Gore  v. 

Gore  nor  Pratt  v.  Ward  are  referred  to  in  it.  The  question  is, 

whether  the  Court  will  follow  the  Irish  or  the  English  practice? 

PiGOT,  C.  B. 

Not  exactly  that,  for  the  dictum  of  Burton,  J.,  in  Pratt  v.  Wardy 
is  founded  on  the  case  in  Strange;  and  the  case  in  the  Common 
Pleas  (Gore  v.  Gore)  is  founded  on  that  dictum.  The  Common 
Pleas  appear  to  have  been  under  the  impression  that  the  Queen's 
Bench  had  decided  the  case  of  debt  for  use  and  occupation,  whereas 
the  case  adjudicated  upon  was  debt  on  a  demise  for  rent. 


Per  Curiam — ^Let  the  order  be  made  absolute. 


(a)  Smythe's  Rep.  244. 

(c)  Al.  &  Nap.  145. 
(<0  7  M.  &  G.  1018 ;   S.  C.  Dow.  &  Low.  609. 


(6)  2  Str.  878. 


Note. — In  Wise  v.  Beresford,  not  yet  published,  the  Queen's  Bench  overruled 
the  case  in  Smythe,  and  changed  the  renue  in  an  action  of  debt  for  use  and  occu- 
pation^ 
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M.T.  1851. 

CommonPleas. 


DEERING  and  O'HARA,  Executors  of  GILDEA, 

V. 

MAHON. 
{Common  Pleas.) 


Nov,  7. 


Lynch  (with  whom  was  J.  G.  Holmes),  on  behalf  of  the  defendant,  ^^^^  ^ 
moved  that  the  present  action  and  all  further  proceedings  in  this  *sji^^^  ^ 

cause  might  be  stayed,  pending  an  inquiry  directed  by  an  order  of  house  of  A. 

^  «  B  and  C  hay* 

the  Court  on  the  13th  of  June  1851.     The  facts  of  the  case  as  they  ing  claimed 

appeared  by  the  affidavits  used  on  the  motion  were  as  follows : —  She^  applied 

On  the  8th  of  May  1851  a  writ  of  fi.fa.  issued  to  the  defendant  as  ^j^^to  Act 

Sheriff  of  the  county  of  l^ayo,  in  a  cause  of  John  Evans  v.  Anthony  ^  ^  ^^,  ^*f  * 

Gildea,  endorsed  for  tbe  sum  of  £1421,  and  under  which  he  seized  J'^  ordCTed 

*  by  the  Court 

the  furniture  in  the  residence  of  the  latter ;  and  also  cattle  on  the  that  an  issue 

should  be  tried 
adjoining  land.     On  making  the  seizure  he  was  served  with  a  notice  between  Band 

the  execution 
by  the  plaintiff  Deering,  as  executor  of  Robert  Gildea,  claiming  the  creditor ;  and 

the  latter  de- 
cattle  and  part  of  the  furniture,  and  by  Francis  Gildea,  brother  of  clining  to  take 

the  defendant  in  execution,  claiming  the  rest  of  the  furniture  ;  and  c,  the  goods 

having  applied  under  the  Interpleader  Act,  by  an  order  of  the  Court  jj^^j  were^di. 

of  Queen's  Bench,  made  on  the  25th  of  June  1850,  an  issue  was  J^^J^  -j^q 

directed  to  be  tried  between  Francis  Gildea  and  John  Evans,  to  issue  between 

'         B  and  the  exe- 

ascertain  the  title  to  the  furniture  claimed  by  the  former.     Evans  cution  credi- 
tor terminated 

having  declined  to  take  any  issue  with  Deering  as  to  the  cattle  and  in  a  compro- 
mise, pursuant 

furniture  claimed  by  him,  the  order  directed  them  to  be  returned,  to  which  the 

goods  were 

The  issue  between  John  Evans  and  Francis  Gildea  was  brought  sold.  B  having 

down  for  trial  at  the  Summer  Assizes  1850  for  the  county  of  Mayo,  the    Sheriff 

but  was  then  compromised,  and  the  goods  by  consent  of  both  parties  ^^^  to^mn 

the  money  in 
his  hands,  a  reference  was  granted  (C  appearing  on  the  motion)  to  ascertain  the 
expense  incurred  by  the  Sheriff  in  keeping  the  goods,  and  also  certain  cattle  the 
property  of  C.  Beld,  that  under  these  circumstances  the  Court  could  not  stay 
an  action  of  trespass  brought  by  C  against  the  Sheriff,  but  might  confine  the  cause 
of  action  to  acts  of  unnecessary  violence  not  incidental  to  the  original  seiiure. 
VOL  2.  4  I. 
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DEERING 
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M.  T.  1851.  sold.     Evans  having  afterwards  applied  by  motion  to  the  Court  of 
CommonPleas, 

Queen's  Bench  that  the  Sheriff  might  pay  him  the  proceeds  of  the 

sale  (on  which  motion  the  plaintiffs  appeared),  the  order  of  the  13th 

of  June  1851  was  made,  whereby  it  was  referred  to  the  officer  of  the 

Court  to  ascertain  the  expense  incurred  by  the  Sheriff  in  keeping 

the  cattle,  with  a  direction  that  Evans  and  Francis  Gildea  should  be 

chai'ged  with  so  much  as  was  incurred  from  the  22nd  of  May  to  the 

31st  of  May,  when  Francis  Gildea  withdrew  his  claim,  and  Evans 

with  so  much  as  was  incurred  from  the  31st  of  May  to  the  12th  of 

June,  and  to  inquire  whether  the  cattle  remained  in  the  possession 

of  the  Sheriff  from  the  plaintiffs'  default,  in  which  event  the  Sheriff 

should   have  credit  against  the  plaintiff  for  the  expense  incurred 

thereby. 

The  declaration  in  the  present  cause  was  filed  on  the  25th  of 
June  1851,  and  contained  four  counts  in  trespass. 

The  first  count  was  for  seizing  certain  cattle  and  detaining  them, 
whereby  they  were  damaged. 

The  second  count  was  for  seizing,  taking  and  driving  away  the 
plaintiffs'  cattle,  and  disposing  of  them. 

The  third  count  alleged  that  the  defendant  seized  and  took,  and 
then  and  there  forced  and  hrohe  open,  and  hrohe  to  pieces  and 
danuiged^  divers  goods  and  chattels  (enumerating  different  articles  of 
furniture). 

The  fourth  was  a  count  de  bonis  asportatis. 


Lynch,  {or  the  defendant,  now  contended  that  the  subject  of  the 
present  action  had  been  already  adjudicated  on  by  the  interpleader 
order,  and  that  the  Court  would  not  permit  a  second  action  to  be 
instituted  for  the  same  cause.  That  the  plaintiffs,  by  appearing 
when  the  Court  made  the  order  of  the  13th  of  June  1851,  had 
waived  any  right  they  might  have  had  to  bring  the  present  action. 
He  cited  Tinhler  v.  Holden  (a)  ;  Jessop  v.  Crawley  (6) ;  Cater  v. 
Chignell  (c)  ;  Leahy  v.  Malcomson  (d). 

(a)  4  Exch.  187. 
(6)  15  Q.  B.  212 ;  S.  C.  19  Law  Jour.  N.  S.,  Q.  B.  320. 
(c)  15  Q.  B.  217 ;  S.  C.  19  Law  Jour.  N.  S.,  Q.  B.  520. 

(«0  3  It.  Jur.  235. 
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Sproule  and  R.  M'Qausland,  for  the  plaintiffs. 

The  second  count  of  the  declaration  is  for  acts  of  unnecessary 
violence  committed  by  the  Sheriff  in  the  execution  of  the  writ,  such 
as  breaking  open  the  plaintiffs'  boxes  ;  and  the  case  of  Jessop  v. 
Crawley^  cited  on  the  other  side,  shows  that  an  adjudication  under 
the  Interpleader  Act  will  not  prevent  the  plaintiff  from  maintaining 
an  action  where  he  can  show  some  excess  of  violence  by  the  officer. 
The  application  is  moreover  irregular,  as  it  should  have  been  to  the 
Vino3  in  which  the  interpleader  order  was  pronounced. 


M.  T.  1851. 
CommonPleas, 

DEERING 

V. 
MAHON. 


HolmeSy  in  reply. 

The  interpleader  order  would  not  protect  the  Sheriff  in  the  pre- 
sent action  from  the  consequences  of  the  illegal  seizure.  We  would 
be  estopped  from  denying  the  illegality  of  the  seizure,  as  the  order 
shows  that  the  goods  were  restored  to  Deering.  We  are  willing  to 
have  an  action  on  the  case  brought  for  any  consequential  injury 
which  the  goods  may  have  received. 

MONAHAN,  C.  J. 

I  am  of  opinion  that  we  cannot  stay  the  present  action,  and  that 
the  phuntiffs  are  entitled  to  recover  damages  for  any  injury  which 
the  goods  may  have  sustained  subsequent  to  the  seizure,  but  not 
to  seek  damages  for  the  original  seizure,  or  any  matter  incidental 
thereto.  But  though  we  cannot  stay  the  present  action,  we  can 
make  an  order  regulating  the  question  to  be  tried. 

ToRRENS,  J.,  Ball,  J.,  and  Jackson,  J.,  concurred. 


The  following  order  was  made : — 

No  rule  on  the  motion ;  the  plaintiffs  by  their  Counsel  under- 
taking to  confine  their  action  against  the  defendant  to 
injuries  unnecessarily  done  by  him  the  said  defendant  to 
the  furniture  of  the  plaintiffs  while  the  same  was  in  his 
custody,  and  not  for  any  necessary  act  done  by  him  the 
said  defendant  in  the  due  and  proper  discharge  of  his  duty 
as  Sheriff  in  seizing  and  detaining  the  said  goods. 
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M.T.  1851. 

CommonPleas, 


SOPHIA  MAJOR 

r. 

HUGH  WILLIAM  BARTON  and  MARY  bis  wife. 
Nov.  18. 


The  statute  Replevin,  for  taking  the  plaintiff's  cattle  in  a  close  called  the  de- 
14  &  15  Vic, 

c.  20  (extend-  mesne  lands  of  Eilmanedon. 
ing    the    re- 
medies pro-  Second  avowry  by  the  defendants,  in  right  of  Mary  Barton ; 

BenewaUe  Because  they  say  that  the  said  close,  &c.,  in  which  and  soforth,  was 
Conversion  amongst  other  premises,  for  the  space  of  two  years  next  before,  and 
rewve^y^  of*^  ending  on  the  1st  of  November  1850,  and  from  thence  hitherto  has 
under  that  been,  and  still  is,  held  under  a  certain  grant  thereof,  at  a  certain 
other  fee-farm  ^®®"^*"^  rent,  payable  under  the  said  grant  to  Thomas  Nesbitt  the 

rents,  and  to  grantor  therein  named,  and  to  his  heirs  and  assisms,  to  wit  the 
other  rents  in  ^  '  °     ' 

^^\^S^*   "^     yearly  rent  of  £80.  5s.,  late  currency,  equivalent  to  £74.  Is.  6d.  of 


upon 
of  land, 


grants  of  land,  the  present  currency  ;  and  because  the  sum  of  £160  of  the  late  Irish 

m  which   the 

grantor    has     currency,  equivalent  to,  &C.,  for  the  space  of  two  years,  ending  as 

no  reversion) 

applies  to  a     aforesaid  on  the  said  1st  day  of  November  1850,  and  from  thence 

ceeding  at  the  ^^^^^  ^^^  ^^  ^^^  ^^^^  ^^^^  when  and  soforth,  was  due  and  in  arrear, 
statute.  *^®y  ^^  ^^'^  defendants,  in  right  of  the  said  Mary,  well  avow  the 

taking  of  the  said  cattle,  goods  and  chattels  in  the  said  close  in 
which  and  soforth,  as  and  for  and  in  the  name  of  a  distress  for  the 
rent  so  due  and  in  arrear  as  aforesaid,  and  which  still  remains  due 
and  unpaid.  And  the  said  defendants  aver  that  they  the  said  defend- 
ants,  in  right  of  the  said  Mary,  are  entitled  to  the  same. — Verifica- 
Hon, 

The  defendants  also  pleaded  three  cognizances,  which  were  in 
the  same  form,  mutatis  mutandis^  as  the  above  avowry. 

General  demurrer  to  the  first,  second  and  third  cognizances,  and 
joinder. 

The  points  noted  for  argument  by  the  plaintiff  were,  that  there 
was  no  reversion  shown  in  the  persons  in  whose  right  the  defendants 
purported  to  avow  and  make  cognizance,  and  that  the  provisions  of 
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the  14  &  15  Vic.  c.  20,  did  not  apply  to  the  case  of  a  distress  made  M.  T.  1851. 

1.1  ,     ,    ^         1  .  #.1         A  CommonPleas, 

or  a  replevin  brought  before  the  passing  of  that  Act. 


Norman,  in  support  of  the  demurrer. 

The  question  in  this  case  is,  whether  the  provisions  of  the  Act 
14  &  15  Vic.  c.  20,  whioh  came  into  operation  on  the  3rd  of  July 
1851,  were  intended  to  apply  to  a  case  like  the  present,  in  which 
the  seizure  was  made  on  the  30th  of  April  1851,  and  the  declaration 
in  replevin  filed  on  the  12th  of  June  1851  ?  The  general  rule  in 
construing  statutes  is,  that  they  shall  only  operate  prospectively 
from  the  time  they  came  into  force,  in  accordance  with  the  maxim, 
**  Nova  cofutiiutio  futuris  formam  imponere  debet,  non  prteteritis*' 
The  Act  under  consideration  recites  the  12  &  13  Vie.  c.  105,  which 
enabled  parties  to  avow  generally  in  cases  of  distresses  for  rents 
made  payable  on  fee-farm  grants  under  that  Act ;  and  then  it 
enacts  that  the  provisions  of  that  Act  '*  shall  henceforth  extend  to 
''all  fee-farm  grants,  and  also  to  other  rents  reserved  and  payable 
"  under  any  grants,  conveyances  or  written  instruments  granting,  or 
**"  containing  agreements  for  granting,  any  lands,  tenements  or  here- 
"  ditaments  in  fee-simple,  or  for  a  life  or  lives  and  a  term  of  years, 
**  or  for  a  life  or  lives  concurrent  with  a  term  of  years,  and  reserving, 
**  or  purporting  to  reserve  thereout,  rent  payable  to  the  grantor  or 
**  party  agreeing  to  make  such  grant,  or  to  his  or  their  respective 
"  representatives,  where  the  person  to  whom  such  rent  is  or  shall  be 
*^  payable  has  or  shall  have  no  reversion  in  the  said  lands." 

An  avowry  under  the  former  Act  should  state  that  the  fee-farm 
grant  was  made  after  the  passing  of  that  Act.  It  cannot  have  been 
intended  that  this  form  of  avowry  should  be  extended  to  fee-farm 
grants  made  prior  to  the  passing  of  the  Leasehold  Conversion  Act', 
which  would  be  the  effect  of  the  construction  which  will  be  con- 
tended for  on  the  other  side. — [Monahan,  C.  J.  The  former  Act 
could  not  be  retrospective,  and  therefore  it  is  necessary  in  avowing 
under  that  Act  to  state  the  grant  was  made  after  the  passing  of 
the  Act;  but  the  14  &  15  Vic.  c.  20,  recites  that  it  is  expedient 
to  extend  such  remedies  and  powers  to  all  fee-farm  grants,  and 
tb  erefore  it  is  unnecessary  in  avowing  now  in  respect  of  any  fee-farm 
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M.  T.  1851.  grant  to  state  when  the  deed  of  grant  was  executed,  an  avowry 
CommonPieoM, 

under  tlie  latter  Act  being  applicable  to  fee-farm  made  before  as 

well  as  after  its  passing.] — The  words  "shall  henceforth"  must 
mean  from  the  day  of  receiving  the  royal  assent.  The  case  of 
Towler  v.  Chatterton  (a)  is  distinguishable ;  that  was  decided  on  the 
construction  of  the  9  G^.  4,  c.  14  (Lord  Tenterden's  Act),  which  the 
Court  held  to  apply  to  the  case  of  an  oral  promise  made  before  the 
passing  of  the  Act ;  but  the  words  of  that  Act  were  diiferent  from 
those  of  the  statute  under  consideration,  and  the  Court  relied  upon 
the  fact  that  the  Act  was  not  to  come  into  operation  for  upwards  of 
seven  months  after  it  had  received  the  royal  assent,  thereby  giving 
all  persons  to  whom  parol  promises  had  been  made  time  to  bring 
actions  founded  on  such  promises.  In  Marsh  v.  Higgins  (b)  the 
Bankrupt  Act  12  &  13  Vic,  c.  106  was  held  not  to  have  a  retrospec- 
tive effect,  and  the  Court  held  tiiat  statute  should  not  have  a  retro- 
spective eflfect  unless  there  were  express  words  to  that  purpose ;  and 
in  the  present  case  we  would  be  entitled,  in  the  absence  of  the 
provisions  of  this  Act,  to  have  the  defendants'  title  fully  deduced  in 
the  avowry,  and  a  retrospective  construction  will  have  the  effect  of 
depriving  us  of  a  vested  right.-^[MoNAHAN,  C.  J.  Your  right  was 
that  no  person  should  distrain  but  the  person  entitled  to  do  so ;  but 
as  to  the  form  in  which  the  defendant  should  defend  his  act,  that  is 
V  mere  question  of  pleading.] 

The  following  authorities  were  cited :  Pickup  v.  Wharton  (c) ; 
Freeman  v.  Morges  (d)  ;  Handcock  v.  Handcock  {e). 


Hunter  (with  whom  was  Brooke)  cited  Hitchcock  v.   Way  (/). 


Sproulcy  in  reply. 

The  provisions  of  the  statute  under  consideration  do  not*  merely 
relate  to  the  form  in  which  the  defendant  shall  plead :  previous  to 
passing  of  this  Act  the  defendant  who  avowed  the  act  of  distress 
should  prove  his  title  to  do  so.     Now  a  triennial  receipt  of  rent  is 


(a)  6  Bing.  258. 

(c)  2  C.  &  M.  405. 

(e)  1  Ir.  Chan.  Bep.  444. 


(6)  19  Law  Jour.,  N.  S.,  C.  P.  297. 
(<0  1  Ad.  &  El.  338. 
(/)  2  N.  &  P.  72. 
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made  sutRcient.     All  the  previous  Acts  relating  to  replevins  and   M.  T  1851. 

CotfononPleas, 
ejectments  are  held  to   be  prospective.     Cod.  Civilis,  lib.  I ;  Tlie 

King  v.  T%e  Hungerford  Market  Company  (a). 


MONAHAN,  C.  J. 

In  this  case  we  do  not  entertain  any  doubt  as  to  the  decision 
which  we  ought  to  pronounce.  We  fully  agree  in  the  propriety  of 
the  rule  which  has  been  laid  down  in  the  course  of  the  argument, 
that  every  Act  of  the  Legislature  should  be  so  interpreted  as  not  to 
alter  the  rights  of  parties  as  they  existed  previously,  unless  the  statute 
contains  express  words  to  that  effect.  But  in  tlie. statute  now  under 
consideration,  there  is  an  express  enactment  that  all  the  powers,  pro- 
visions and  enactments  referred  to  and  contained  in  certain  pecited 
sections  of  the  Leasehold  Conversion  Act  shall  henceforth  extend 
and  be  applicable  to  all  fee-farm  rents — words  which  are  large 
enough  to  embrace  the  present  case.  The  plaintiff's  Counsel,  by  the 
interpretation  which  they  seek  to  put  upon  the  statute,  require  us  to 
insert  the  words  "  sa've  as  to  pending  suits."  It  may  be  sufficient  to 
say  that  these  words  are  not  in  the  statute,  and  that  we  do  not  feel 
ourselves  at  liberty  to  interpret  it  as  if  they  were ;  but  it  may  further 
be  observed,  that  the  provisions  of  this  statute  do  not  interfere  with 
any  vested  rights,  as  the  object  of  it  was  merely  to  save  the  expense 
of  pleading  the  title  specially,  and  enabling  him  to  avow  in  the 
general  manner  prescribed  by  the  Act. 

ToRRENS,  J.,  Ball,  J^  and  Jackson,  J.,  concurred. 


Demurrer  overruled. 


(a)  2  B.  &  Ad.  204. 
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M.T.  1851. 

Common  Pleas 


Nov.  18. 

The  Court  for 
the  Sale    of 
Incambered 
Estates   in 
Ireland    have 
not   jurisdic- 
tion,   under 
the    12  &  13 
Vic.  c  77,  8. 
16,    to  sell   a 
I)erpetiial   an- 
nuity, granted 
by  a  lessee 
holding   for 
lives    renew- 
able for  ever. 


In  the  Matter  of  the  Estate  of 
CHARLES    O'BRIEN    MASSY. 

This  was  a  case  sent  by  the  Commissioners  for  the  Sale  of  Licum- 
bered  Estates  in  Ireland  for  the  opinion  of  the  Court  of  Common 
Fleas. 

By  indenture  of  the  9th  of  April  1 796,  Charles  Massy  granted  to 
Frederick  Massy,  his  heirs  and  assigns,  a  perpetual  annuity  or 
yearly  rentcharge  of  £50,  charged  upon  several  denominations  of 
land  therein  mentioned,  of  which  the  said  Charles  Massy  was  then 
seised,  for  three  lives,  with  covenants  for  perpetual  renewal  under 
certain  indentures  of  the  26th  of  August  1787,  and  the  1st  of  May 
1758. 

Charles  Massy  died,  and  his  interest  under  the  lease  of  the  25th 
of  August  1787  became  vested  in  George  Gubbins,  who  obtained  a 
renewal  in  the  year  1845  for  a  further  term,  which  term  was  still 
subsisting. 

Frederick  Massy  also  died,  and  the  rentcharge  granted  to  him 
became  vested  in  Charles  O'Brien  Massy,  who  presented  a  petition 
for  the  sale  of  this,  amongst  other  denominations  of  property,  in  the 
Court  for  the  Sale  of  Incumbered  Estates. 

The  question  proposed  by  the  Commissioners  was,  whether, 
under  the  12  &  13  Vic.  c.  77,  they  had  jurisdiction  to  sell  such 
an  annuity  ? 


C.  H,  Woodroffe,  for  the  petitioner  in  the  Incumbered  Estates 
Court. 

The  16th  section  of  the  12  &  13  Vic.  c.  77,  enacts,  "  That  where 

"land  in  Ireland,  or  a  lease  in  perpetuity,  or  any  lease  for  a  term 

''  whereof  not  less  than  sixty  years  shall  be  unexpired  at  the  time 

"of  such  application  as  hereinafter  mentioned,  or  any  church  or 

'"college  lease  of  land  in  Ireland,  shall  be  subject  to  any  incum- 
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"brance,  it  shall  be  lawful  for  the  owner  of  such  land  or  lease,   M.  T.  1851. 

CommonPieoi. 

"  within  three  years  from  the  passing  of  this  Act,  to  apply  to  the      ^""7^ 

"  Commissioners  for  a  sale  of  such  land  or  lease  under  the  provi-  massy's 
"sions  of  this  Act."  The  perpetual  annuity,  in  respect  of  which 
the  petitioner  seeks  an  order  for  a  sale,  is  within  the  term  "  land" 
in  this  section.  Land  is  defined  by  the  54th  section  to  include  rents 
and  hereditaments.  This  annuity  is  a  fee-simple  personal,  and  as 
such  is  a  hereditament :  it  is  forfeitable  for  treason.  It  is  not 
necessary  to  the  creation  of  a  fee  that  there  should  be  a  conveyance 
of  the  soil.  If  an  estate  be  alienable  at  the  will  of  the  holder, 
descendible  to  heirs  general,  and  liable  to  forfeiture  for  treason, 
it  possesses  all  the  incidents  of  a  fee-simple  estate.  But,  secondly, 
this  is  a  rent  within  the  meaning  of  the  interpretation  clause  of 
the  Act,  and  as  such  the  Commissioners  are  entitled  to  sell  it — 
[MoNAHAN,  C.  J.  The  whole  question  turns  upon  the  construc- 
tion to  be  given  to  the  16th  section  of  the  Act.  The  context  shows 
that  the  word  *^  lands "  must  be  necessarily  intended  to  mean 
fee-simple  lands  ;  for  it  takes  a  distinction  between  lands  and 
leases.  If  therefore  you  substitute  "rent"  for  "land,"  as  you  sug- 
gest, the  section  can  only  apply  to  a  fee-simple  rent ;  and  taking 
this  as  a  rent  issuing  ont  of  land,  it  is  not  a  rent  in  fee,  for  it  issues 
out  of  leaseholds  for  lives,  and  it  cannot  be  of  greater  duration  than 
the  interest  out  of  which  it  issues.  If  on  the  other  hand  you  treat  it 
as  not  issuing  out  of  land,  but  as  an  annuity  personal,  it  is  not  land  in 
Ireland,  and  therefore  not  within  the  scope  of  the  Commissioners' 
jurisdiction,  which  is  for  the  sale  of  land  in  Ireland.] 

The  following  cases  were  cited  : — Chudleigh's  case  (a)  ;  BtUfs 
case  (b)  ;  Nevifs  case  (c)  ;  Turner  v.  Turner  (d)  ;  Stafford  v.  Buck- 
ley (e)  ;  Hassell  v.  Gowthewaite  (f) ;  Bearpark  v.  Hutchinson  {g)  ; 
Richardson  v.  Nixon  (h). 

No  Counsel  appeared  to  oppose  the  case  of  the  petitioner. 

Cur.  ad.  vult. 

(a)  1  Rep.  113.  (b)  7  Rep.  23,  a. 

(c)  7  Rep.  33,  a.  (rf)  Ambler,  777. 

(0  2  Ves.  171.  (/)  WiUes,  500. 

(g)  7  Ring.  178.  (A)  7  Ir.  Eq.  Rep.  620. 

VOL..  2.  5l 
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M.  T.  1 85 1 .        The  Court  afterwards  sent  the  following  certificate : — 

' V '  **  We  have  heard  this  case  argued  by  Counsel  for  the  petitioner, 

masst's      "  ^^  Counsel  appearing  for  any  other  party,  and  considered  it ;  and 

ESTATE.      <(  ^Q  nyg  Qf  opinion  that  the  Commissioners  for  the  Sale  of  Incum- 

''bered  Estates  in  Ireland,  under  the  12  &  13  Vic.  c.  77,  have  not 

*'  power  to  sell  a  perpetual  annuity  or  rentcharge,  charged  on  land 

"held  under  a  lease  for  lives  renewable  for  ever." 

"Jaues  Henry  Monahan.    "Nicholas  Ball. 
"Robert  Torrens.  "  Joseph  D.  Jackson.** 


ROBERT  DELAHAY 

V, 

CHARLES  KELLY  and  ALFRED  KELLY. 


Nov.72. 


The  Court  will  E.  M.  Kelly,  on  behalf  of  the  defendants,  moved  that  the  plaintiff 
not  compel  an 

insolvent  to  might  be  compelled  to  give  security  for  costs,  and  that  in  the  mean- 
give  secnri^ 

for  costs  in  an  time  all  further  proceedings  in  the  present  action  might  be  stayed, 
action  by  him 
against  his  as-       It  appeared  by  the  affidavit  of  the  defendant  Charles  Kelly,  that  the 

i^ppean  to   Pontiff  was,  on  the  1 6th  of  March  1850,  discharged  as  an  insolvent, 

^fuJfidk  for  ^^^  *^*'  ^^  ^^®  ^^^  ^^  ^^^y  succeeding,  the  defendant  Alfred  Kelly 
^lepnrpose  of  ^^  appointed  his  assignee ;  that  on  the  1 9th  of  August  following, 
substantial  tjj©  defendant,  as  such  assignee,  took  possession  of  a  farm  which  the 
property.  insolvent  had  returned  in  his  schedule  as  being  in  his  possession,  and 

also  certain  crops  of  oats  and  wheat  growing  on  the  lands,  the  in- 
solvent having  previously  disposed  of  a  crop  of  here  which  he  had 
abo  returned  in  his  schedule.  The  affidavit  further  stated  that  the 
subject-matter  of  the  present  action  was  the  oats  and  wheat  so  taken 
by  the  defendants,  and  that  the  plaintiff  had  not,  to  the  deponent's 
belief,  any  just  or  bona  fide  cause  of  action  against  the  defendants ; 
that  the  plaintiff  was  in  insolvent  circumstances,  and  unable  to  pay 
the  costs  of  the  action,  in  the  event  of  its  resulting  in  a  verdict  for 
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the  defendants ;  and  that  the  deponent  believed  that  the  action  was  M.  T.  1 85 1 . 

/»  i.  Common  Pleas 

brought  vexatiously,  for  the  purpose  of  compelling  the  defendants  to 
compromise  it,  by  paying  money  to  avoid  the  expense  of  defending 
the  action.  No  affidavit  was  made  by  the  plaintiff.  The  decla- 
ration in  the  present  case  was  in  trespass  de  bonis  asportatis  for 
the  removal  and  conversion  of  oats  and  wheat  alleged  to  be  the 
property  of  the  plaintiff. 


E,  M.  Kelly y  for  the  defendants. 

It  is  not  denied  that  the  property,  the  subject  of  the  present 
action,  passed  to  the  defendant  Alfred  Kelly  upon  the  plaintiff's 
insolvency,  as  it  must  be  taken  that  the  present  action  relates  to 
the  crops  taken  by  the  defendant  as  assignee.  In  Lessee  Hender- 
son V.  Hoghan  (a),  the  defendant  was  compelled  to  give  security 
for  costs,  where  he  had  taken  defence  to  an  ejectment  for  non-pay- 
ment of  rent,  on  the  ground  that  he  was  a  mere  cottier,  and  that 
he  had  taken  defence  at  the  instigation  of  a  third  party;  and  the 
same  principle  is  laid  down  in  2  Ferguson*s  Practice,  p.  905.  In 
the  present  case  the  action  of  trespass  arose  after  the  defendant's 
appointment  as  assignee :  the  plaintiff  would,  therefore,  not  be  en- 
titled to  the  fruits  of  the  action,  which  therefore  cannot  be  consi- 
dered to  be  promoted  by  him.  If  an  insolvent  proceed  with  an 
action  after  executing  an  assignment  of  his  effects,  although  no  as- 
signees are  appointed,  the  Court  will  compel  him  to  find  security  for 
costs :  Doyle  v.  Anderson  (b)  ;  Heaford  v.  M^Knight  (c). 


Meagher,  for  the  plaintiff. 

There  is  no  instance  in  which  the  Court  has  restrained  an  action 
brought  by  a  pauper  to  try  a  substantial  question  like  the  present. 
It  is  not  denied  that  if  an  action  be  originally  brought  by  the  in- 
solvent, and  continued  by  his  assignee,  or  if  an  action  at  the  suit  of 
a  pauper  be  instigated  by  a  third  party,  the  Court  will  compel  a 
plaintiff  to  give  security  for  costs,  on  the  ground  that  a  party  is  not 
to  be  put  forward  as  plaintiff  in  an  action  wliich  is  not  substantially 

(a)  1  Ir.  Law  Rep.  261.  (6)  2  Dowl.  P.  C.  596. 

(c)  4  D.  &  R.  81 ;  S.  C.  2  B.  &  C.  579. 
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JJ'  '^'  ^p^^'  ^  ow"-     B»it  in  the  present  case  the  plaintiff  disputes  the  right  of 

' Y '     the  assignee  to  the  property  in  question  ;  and  the  Court  will  not  pre- 

i;.  judge  the  merits  of  the  case.     If  the  present  action  is  to  be  stayed, 

KELLY.       it  wiJl  be  tantamount  to  saying  that  in  no  case  can  an  action  be 
brought  by  an  insolvent  against  his  assignee. 


E.  M.  Kelly  replied. 

MONAHAN,  C.  J. 

This  is  an  application  to  compel  the  plaintiff,  being  an  insolvent, 
to  give  security  for  costs  in  an  action  brought  by  him  against  his 
assignee,  to  try  the  title  of  the  latter  to  property  which  was  taken  by 
him  in  that  capacity.  No  authority  has  been  cited  for  such  an  ap- 
plication. There  is  no  statement  in  the  defendant's  affidavit  to  the 
effect  that  the  crops  in  question  were  growing  on  the  land  at  the 
time  when  the  defendant  filed  his  schedule  or  obtained  his  discharge ; 
and  for  all  that  appears  to  us,  the  crops  may  have  been  sown  by  the 
plaintiff  subs^uent  to  the  vesting  order.  We  are  not  called  upon 
to  say  whether  in  such  a  state  of  facts  an  action  such  as  the  present 
is  maintainable  by  the  plaintiff  for  the  seizure  and  sale  of  these 
crops.  It  is  sufficient  for  us  to  say  that  the  action  appears  to  be 
brought  bona  fide  by  the  plaintiff  for  his  own  benefit,  for  the  pur- 
pose of  raising  what  may  be  a  question  of  some  difficulty  ;  but 
neither  on  principle  or  authority  do  we  consider  that  we  can  oblige 
the  plaintiff  in  such  an  action  to  give  security  for  costs.  The 
attempt  is  one  of  the  first  impression,  and  the  motion  must  therefore 
be  refused,  with  costs. 


ToRRENS,  J.,  Ball,  J.,  and  Jackson,  J.,  concurred. 

Motion  refused,  with  costs. 
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M.  T.  1851. 

Queen's  Bench 


CHADWICK  V,  ATKINSON. 


(Queen's  Bench,) 


Nov,  4,  7,  21. 


A  writ  of  capias  ad  satisfaciendum  having  issued  against  the  de-  A   defendant 

arrested  under 

fendant  on  foot  of  a  judgment  obtained  against  him  in  a  cause  of  a  writ  of  ca, 

sa,    18    not 

Fottrell  V.  Atkinson,  and  he  having  been  arrested  thereunder,  he  liable   to   be 

tendered  to  the  plaintiff  in  that  cause  the  amount  for  which  he  had  custody    until 

been  arrested,  but  the   plaintiff  refused  to  receive  it,  unless  the  poundage  be 

amount  of  the  Sheriff's  poundage  was  also  paid.     An  application  ^^L^' 

was  then  made  to  Perbin,  J.,  in  Chamber,  for  the  defendant's  dis-  ^\  amount 

'  and    costs    of 

charge  from  custody;  and  on  the  8th  of  August  1850,  it  was  the  judgment, 
ordered  that  on  the  defendant  lodging  to  the  credit  of  the  cause  the  Goold  ^Jo.) 
sum  of  £2862.  9s.  3d.,  being  the  full  amount  of  plaintiff's  demand 
for  debt  and  costs,  with  interest,  and  also  a  promissory  note  for 
£73.  13s.  lOd.,  the  amount  of  the  poundage  to  abide  the  decision 
as  to  the  defendant's  liability  to  the  poundage,  that  the  ^defendant  be 
thereupon  discharged  from  custody. 

An  action  of  debt  on  the  promissory  note  having  been  brought 
under  the  direction  of  the  Court  by  the  Sheriff  against  the  defend- 
ant for  the  amount  of  the  note,  it  being  part  of  the  order  that  the 
plaintiff  should  admit  in  such  action  that  the  consideration  for  the 
note  was  the  Sheriff's  poundage,  claimed  on  the  arrest  of  the  de- 
fendant, the  questions  to  be  tried  were,  whether  the  defendant  was 
liable  to  the  Sheriff  for  the  poundage  ?  and  whether  he  was  liable 
to  be  detained  by  the  Sheriff  for  said  poundage  ? 

An  action  was  accordingly  brought,  and  the  cause  was  tried  in 
the  After-sittings  of  Michaelmas  Term  1850,  before  the  Lord 
Chief  JTustice,  who  directed  a  special  verdict  in  accordance  with 
the  above  facts. 

The  case  being  now  set  down — 
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M.T.  1851. 

Queen  i  Bench 


P.   O'Brien  (with  J.  D,  Fitzgerald)  were  heard  for  tlfe  plain- 


tiff. 


OH AD  WIPK 

^  This  question  of  liability  to  the   Sheriff  arises  on  the  statute 

ATKINSON.  6  Anncj  c.  7.*  At  Common  Law  Sheriffs  were  not  entitled  to  fees ; 
and  it  was  not  until  the  passing  of  10  Car.  1,  sess.  3,  c.  19  (Ir,), 
that  the  Sheriff's  right  to  poundage  was  recognized.  That  was  fol- 
lowed by  6  Anne^  the  2nd  section  of  which  enacts,  that  if  any  Sheriff 
demanded  or  received  fees  for  more  than  appeared  to  be  due  by  the 
certificate  directed  by  the  1st  section  to  be  lodged,  then  he  was  to 


*  6  Anne^  c.  7.  s.  1,  enacts : — **  That  no  Sheriff  or  other  officer  haTing  execu- 
tion of  writs  shall,  from  and  after  the  6th  day  of  November  1707,  reoeiye  or 
demand  fees  for  execations  either  on  judgments,  statutes,  or  otherwise,  for  more 
than  what  the  party,  at  whose  suit  the  execution  issues,  or  his,  or  her,  or  their 
attorney  or  a^nt«  shall,  under  his  or  her  hand,  certify  to  be  justly  due  to  him  or 
her  thereon  :  and  that  at  the  time  any  writ  of  execution  shall  be  demanded  or 
called  for  in  any  office  in  this  kingdom,  whence  such  execution  is  to  issue,  the 
|virty  demanding  the  same  shall  lodge  with  the  officer  a  writing  or  certifksate, 
under  the  hand  of  the  party  or  parties  for  whom  such  execution  is  demanded,  or 
of  hb  attorney,  containing  such  sum  as  the  party,  at  whose  suit  such  execution 
shall  issue  demands  and  insists  on  to  be  in  good  conscience  due  to  him  after  all 
equitable  deductions  that  ought  to  be  made  out  of  the  sum  for  which  die  said 
judgment  is  gi^*en  :  which  certificate  shall  be  fikd  in  the  said  office ;  and  the  sum 
therein  contained  shall  be  entered  in  the  book  where  the  executions  are  entered, 
and  also  on  ftn^t  of  the  writ  of  execution  that  shall  isstie ;  for  all  which  die  fise  of 
twelve  pence  and  uo  more  shall  be  demanded  or  taken :  and  that  no  Sheriff  or 
other  officer,  having  execution  of  writs,  shall,  from  and  afber  the  said  Gtfa  day  of 
November  1707.  Wvy  any  other  or  greater  sum,  or  demand  or  receive  more  fees 
i«  such  executions  than  for  such  sum  as  shall  be  so  entered  on  the  foot  of  such 
execution,  notwithstanding  such  execution  shall  contain  a  greater  sum  than  is  so 
entered  on  the  foot  thereof;  and  that  no  execution  shall  be  executed,  at  the  foot 
of  which  such  entry  shall  not  be  made  as  is  aforesaid.'* 

Section  ^  enacts: — **  That  in  case  on  any  such  execution  the  Sheriff  or  any  other 
officer  having  execution  of  writs  as  aforesaid,  shall,  afier'the  0th  of  November 
1707.  demand  or  receive  tee:«  for  more  than  appears  to  be  due  by  such  ceitificate, 
that  sach  Sheriff  or  under  odker  shall  be  liable  to  the  action  or  sut  of  the  party 
against  whi^u  such  execution  iss»w$.  and  shall  forfoh  and  answer  to  the  said  party 
his.  her  or  their  double  damages ;  and  that  if  die  party  or  parties  at  wfaoae  suit 
sach  executii«  shall  fef«$»e,  or  his^  her  or  their  aitorDcy  or  a^^ent.  shall  neglect  or 
omit  t«.>  deliver  an  attested  copy  as  afocv:$aki  v>e  sach  certificate,  together  with  sadi 
writs  «.yf  cxecutsoQ,  \y  shall  apfcar  wilfully.  Jfraadukfitiy  and  ma&aiiMuiy  to  have 
oTYfcharpfd  the  party  apdnst  wh\>c:  5ach  cxecmsioa  usaes  in  sach 
)^«en  in  or  made  S  them,  that  the  r^&rrr  at  wbci«e  sait  sach  execatioa 
sKalL  as  aXvtKi^ud,  l\xrAHt  asvi  ar.s'A^r  :hc  rany  jpnevvd  hts^  ber  or  their  tivble 
dama^res;  vMv-h  :HUvi  <:\^*utivx:  sh*Il  S*  marked  wish  tl^  jan  (cosaiBcd  in  the 
sftid  cvni^v-tuc  bv  ;bc  (y^^kc  odker  K»b^  sac&  cxecuikxi.*" 
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be  liable  to  the  action  or  suit  of  the  party  against  whom  the  execu-  M.  T.  1851. 

Queen's  Bench 
tion  issued,  and  pay  double  damages.     That  section  also  gave  a      -, ' 
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remedy  against  the  party  at  whose  suit  the  execution  issued,  if  he  ^^ 

neglected  to  deliver  an  attested  copy  of  the  certificate.  That  statute,    Atkinson. 
whether  it  be  declaratory  or  enacting,  has  been  held  to  render  the 
defendant  liable. 

The  10  Car.  1,  sess.  3,  c.  19)  declares  the  poundage  to  which  the 
Sheriff  is  entitled,  viz.,  twelve  pence  for  every  twenty  shillings,  if 
the  same  do  not  exceed  £100,  and  six  pence  for  every  twenty  shil- 
lings over  and  above  £100  ;  and  the  penalty  against  the  Sheriff  for 
taking  more  is  that  he  shall  *^  lose  and  forfeit  to  the  party  grieved 
'*  his  treble  damage,  and  shall  forfeit  the  sum  of  £40  of  good  and 
"lawful  money"  for  every  offence  against  the  Act.  The  statute 
of  Anne  gives  the  remedy  against  the  Sheriff  to  the  party  against 
whom  the  execution  issues,  which  clearly  implies  that  he  is  the 
person  liable  for  the  Sheriff's  fees.  The  statute  of  Car.  gives  it  to 
the  "party  grieved^^  which  may  be  either  the  plaintiff  or  the  de- 
fendant in  the  execution. 

But  whatever  be  the  construction  of  the  words  "  party  grieved," 
in  the  statute  of  Charles,  it  is  plain  that  the  enactments  in  the 
statute  of  Anne  apply  to  the  defendant  in  the  execution ;  and  that 
has  been  judicially  recognised  in  Cowper  v.  Goold  (a).  The  result  is 
stated  by  Fennefather,  B. : — "  We  are  all  quite  satisfied,  upon  the 
"  construction  of  the  6  Annef  c.  7,  that  the  defendant  is  the  person 
"  liable  to  pay  the  poundage  to  the  Sheriff;"  and  so  Joy,  C.  B.,  says  : 
^'  The  Act  admits  that  the  sheriff  may  levy  and  receive  poundage  on 
"  the  sums  marked  on  the  execution ;  and  as  the  poundage  is  to  be 
"levied,  it  must  be  off  the  party  against  whom  the  execution  has 
"issued."  If  the  poundage  was  not  to  be  levied  from  the  defend- 
ant, should  the  statute  give  him  a  right  of  action  ?  In  Hill  v. 
Buchanan  {b\  it  was  held  that  a  Sheriff  may  maintain  an  action  for 
his  fees  for  executing  a  ca.  sa.  against  either  the  plaintiff  or  de- 
fendant  in  the  original  cause :  Bagot  v.  Malone  (c)  ;  Barton  v. 

(a)  2  Jones,  475.  (6)  Ir.  T.  R.  553. 

(c)  5  Ir.  Law  Rep.  454. 
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QKtfeji's  Btnch 
, *      the  practice  in  England  to  be,  that  a  Sheriff  has  no  right  to  teke 
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^^  poundage  from  a  defendant  on  the  execution  of  a  writ  of  ca.  sa^ 

ATKINSON.  Parke,  B.,  observing  :— "  But  on  a  writ  of  ca.  sa,  the  Sheriff  has  no 
"  right  to  levy  poundage  from  the  defendant.  His  duty  is  merely  to 
"  take  the  party,  and  have  his  body  before  the  Court  at  the  specified 
"  time,  in  order  to  satisfy  the  plaintiff  *s  demand."  In  this  country 
the  practice  is  different. — [Moore,  J.  In  the  case  of  the  execution 
of  a  writ  of  habere^  could  the  defendant  be  made  liable  for  the  fees 
under  the  statute  of  Anne  .^] — By  an  action  of  mesne  rates  he  might 
be  rendered  liable — [Moore,  J.  Tlie  Sheriff  could  not  maintain 
that  action.] 

S»  Ferguson  and  Napier,  contra. 

In  HtU  V.  Buchanan^  Bagot  v.  Maione,  and  indeed  in  all  the 
cases  in  Ireland,  the  action  was  brought  against  the  plaintiff  in  the 
execution  ;  how  then  can  it  be  argued  he  is  entitled  to  hold  the  de- 
fendant in  the  execution  in  custody  until  the  Sheriff's  poundage  be 
paid  ? — [Blackburne,  C.J.  The  Court  of  Exchequer  have,  in  Cow- 
per  V.  Gooldy  decided  that  the  marshal  of  the  marshalsea  should  keep 
him  until  the  fees  be  paid.], — The  marshal  in  that  case  took  the  money 
and  discharged  the  prisoner,  which  should  not  have  been  done  with- 
out an  order  of  the  Court  or  on  consent  of  the  party ;  hot  that  case  in 
principle  has  not  since  been  followed.  The  error  in  it  is  in  applying 
the  word  '*  levy  **  to  the  Sheriff's  ponnilage.  The  statute  of  Anme  does 
not  give  the  right  to  the  poundage ;  that  is  provided  for  by  the  statute 
of  Charles,  The  two  statutes  must  be  read  together  ;  and  so  it  will 
be  found  that  the  statute  of  Anne  regulates  rights  but  does  not  create 
them,  and  that  the  statute  of  Charles  originates  the  right,  but  does 
not  enable  a  levy  to  be  made  under  it — [Perrix,  J.  It  is  settled 
that  the  plaintiff  in  an  execution  on  an  elegit  is  liable  in  an  action 
for  the  fee5.  I  have  a  strong  impression  there  is  some  mistake  in 
the  wording  of  that  2nd  section  of  G  Amne,y—X)n  the  analogous  Act 
in  England.  3  G,  1«  c.  15.  it  has  been  held  that  the  Sheriff  is  entitled 

(«)  1 11.  &  B.  am. ».  ;fr}  b.  d.  ^  o.  laa. 

vr)  5  M.  4  W.  620. 


COMMON  LAW  REPORTS. 


41 


CHAD  WICK 

V, 
ATKINSON. 


to  poundage  on  the  debt:  Peacock  y.  Harris  (a) :  and  that  the  plain-   M.  T.  1851. 

Queen*  8  Bench 
tiff  in  the  execution  is  the  person  to  pay :  Crazier  v.  Pitting  {p). — 

[Blackburne,  J.  Admittedly  in  England  the  plaintiff  has  been 
held  liable.]— The  statute  of  29  Eliz.  c.  4  in  England,  and  10  Car. 
c.  19  in  this  country,  though  they  contain  some  discrepancies,  yet  they 
establish  that  what  was  law  in  England  before  the  statute  of  Anne 
was  also  law  in  Ireland.  Any  inference,  therefore,  from  the  statute 
of  Anne  must  be  clear  and  explicit.  The  marginal  note  in  Hitt  v. 
Buchanan  is  incorrect,  for  the  practice  in  England  is  not  as  there 
stated  ;  at  all  events,  that,  case  decided  that  the  plaintiff  in  the 
execution  was  liable  for  the  fees.  It  is  the  plaintiff  who  puts  the 
Sheriff  in  motion,  and  the  writ  is  executed  for  his  benefit  and  on 
his  behalf:  indebitatus  assumpsit  will  lie  for  the  fees  of  the  Sheriff: 
Stanton  y.  Suliard  (c)  ;  and  in  Bagot  v.  Malone  (d),  Perrin,  J., 
says : — "  I  am  at  a  loss  to  know  why  indebitatus  assumpsit  could 
**  not  be  brought ;  why  he  has  not  declared  for  his  fees  and  poundage 
"  upon  an  execution  executed  by  him  for  the  benefit  of  the  defend- 
''  ant.**  Fees  were  considered  lawful  both  by  the  statute  of  Eliz.  and 
of  Car.  The  statute  of  Anne  deab  solely  with  the  defendant  in  the 
execution ;  but  a  case  might  arise  where  the  defendant  in  the  execu- 
tion was  not  liable  for  fees,  and  yet  the  Sheriff  might  have  enforced 
them  against  him :  Woodgate  v.  KntUchbull  {e).  The  action  against 
the  Sheriff  for  taking  more  than  a  certain  sum  on  executions  is 
always  brought  by  the  defendant  in  the  execution :  King  v.  Mar- 
sack  (/) ;  Tyte  v.  Glode  and  another  (g). — [Crampton,  J.  The 
words  of  the  2nd  section  of  the  statute  of  Anne  are  extremely  large  ; 
the  section  says : — "  In  every  execution,  if  there  be  any  overcharge, 
the  defendant  is  liable  in  an  action  for  over  damages."] — That,  how- 
ever, would  not  exempt  the  plaintiff  from  liability  for  fees,  and  this 
shows  that  the  remedy  for  the  fees  is  independent  of  the  remedy 
for  damages.  Under  the  statute  of  Car.  there  was  a  remedy  for  the 
damages ;  under  the  statute  of  Anne  an  additional  boon  is  given. 


(a)  1  Salk.  331. 
(c)  Cro.  Eliz.  654. 
(e)  2  T.  R.  148. 

VOL.  2. 


(b)  4  B.  &  C.  26. 

(jd)  5  It.  Law  Rep.  459. 

(/)  6  T.  R.  771. 


{g)  7  T.  R.  267. 
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M.  T.  1 85 1 .  The  generality  of  the  words  not  having  a  oo-extensive  remedy  for 
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/— ^      the  grievances  that  may  arise,  has  not  the  enect  of  imposing  a  lia- 
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^^  bility  on  the  defendant,  because  it  does  not  give  any  privilege  to  the 

ATKINSON,  plaintiff. — [Crampton,  J.  Where  there  is  no  damage  done  there  can 
be  no  action  under  the  statute.] — The  defendant  in  the  execution 
would  not  be  damaged  at  all,  for  the  fees  are  generally  taken  from 
the  plaintiff  in  the  execution ;  the  statute  of  Anne  applied  to  all 
executions — to  ca,  sa  as  well  aafi.fa.  If  that  be  correct,  the  statute 
of  43  6r.  3,  c.  46,  was  unnecessary  legislation.  That  statute  was 
an  imperial  one,  and  must  be  an  enacting  one  in  both  countries,  or 
declaratory  in  both. 

The  statute  10  FF.  3,  c.  9,  is  important  to  be  considered  in  thia 
matter ;  it  contained  a  special  provision  for  the  defendant  paying  the 
fees ;  but  providing  a  remedy  for  him,  to  save  him  harmless  in  a 
particular  case  where  he  would  be  charged  for  more  fees  than  he 
was  liable  to  pay,  cannot  fasten  on  him  a  liability  for  lawful  fees  in 
every  case ;  and  so  the  statute  of  Anne  merely  gives  a  remedy  for 
an  additional  grievance  not  otherwise  provided  for:  Rawstome  v. 
Wilkinson  (a) ;  Hayley  v.  Rcusket,  The  implication  of  43  O.  3  is 
direct ;  that  of  the  statute  of  Anne  is  but  conjectural. 

Supposing  the  defendant  then  liable,  is  he  to  be  kept  in  custody 
by  the  Sheriff  until  he  pay  ?  In  the  case  of  9k  ft,  fa.  the  Sheriff  may 
receive  the  money ;  in  that  of  a  ca  sa,  he  is  but  the  officer  of  the 
Court,  and  is  not  to  receive  the  money,  but  to  have  the  defendant's 
body  according  to  the  exigency  of  the  writ :  af^r  execution  executed 
the  Sheriff  is  to  receive  his  fees ;  but  what  is  the  basis  of  the  lia- 
bility ?  not  a  remedy  for  damages,  but  for  work  done  for  the  party. 
There  is  no  provision  in  the  statute  to  justify  the  defendant  being 
kept  in  custody ;  the  plaintiff  is  the  person  to  receive  the  money, 
and  the  Court  will  not  out  of  the  statute  of  Anne  raise  a  liability 
not  before  existing. 

J,  D,  Fitzgeraldy  in  reply. 

We  cannot  contend  that  the  plaintiff  may  not  be  liable  for  the 
fees. — [Ceampton,  J.     That  then  would  give  an  option  to  the 

(a)  4  MauL  &  Sel.  256. 
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Sheriff  to  look  to  either  plaintiff  or  defendant.] — We  saj  that  is  M.  T.  1851. 

Qu€en*8  JBeHch 
settled  by  Hill  y.  Buchanan  and  Bagot  v.  Malone,     Even  before      ^^y— ^ 
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the  statute  of  Car,^  it  may  have  been  the  practice  to  receive  from  the  ^^ 

defendant  the  fees,  for  the  import  of  that  statute  is,  that  Sheriffs  took    atkinsok. 

larger  fees  than  they  were  entitled  to.    The  statute  of  Car.  declares 

that  the  fees  therein  enumerated  may  be  received  by  the   Sheriff, 

but  the  analogous  English  statute  of  Eliz.  gave  the  Sheriff  no  right 

to  take,  demand  or  levy  fees  at  all.     The  Irish  Act  uses  the  words 

"  levy,  take  or  receive," — that   must  be  on  or  from  some  person. 

Woodgaie  v.  Knatehbull  was  not  an  action  for  damages,  but  an 

action  by  a  party  grieved,  to  recover  the  excess  beyond  the  legal  fees 

demandable ;  on  the  statute  of  Car,,  it  might  be  doubted  if  the 

defendant  were  not  liable  for  fees ;  and  in  reference  to  the  43  Cr.  3> 

that  very  case  of  Woodgaie  v,  Knatehbull  furnishes  a  clue  to  the 

object  for  which  it  was  passed.     The  statute  of  Car.  imports  that 

fees  are  to  be  taken  from  some  one ;  but  why  should  the  plaintiff  be 

liable  to  those  fees  when  it  is  the  defendant  who  is  the  cause  of 

the  Sheriff  being  put  in  motion,  because  of  his  not  paying  his  debt  ? 

The  statute  of  Anne  is  to  lessen  fees  and  prevent  extortion  ;  its  first 

section  renders  it  mandatory  on  the  plaintiff  the  certifying  what  is 

due,  and  lodging  that  certificate  with  the  officer  ;  and  its  2nd  section 

equally  evidences  that  it  was  passed  for  the  defendant's  protection. — 

[MooBX,  J.    Do  not  the  words  "  levy,  demand  and  receive  "  in  one 

part  of  the  section,  and  **  demand  and  receive"  only  in  another,  show 

a  difference,  and  is  that  not  in  favour  of  the  defendant?] — Slachford 

V.  Austin  (a).    What  does  "  levy  "  mean  ?     Seizure  of  the  goods 

or  body.    But  the  2nd  section  does  not  specify  from  whom  the  fees 

are  to  be  taken. — [Moo&e,  J.     The  action  is  only  given  if  he  take 

fees  for  a  larger  sum  than  named  in  the  certificate.] — That  but 

shows  the  Sheriff  is  entitled  to  fees  from  some  one,  and  is  liable  in 

damages  to  the  defendant  in  the  execution.    If  the  defendant  be  not 

damnified   he  cannot  maintain  the  action ;  the  statute  gives  him 

double  damages,  there  must  be  therefore  something  extorted  from 

the  defendant  which  he  is  entitled  to  recover.^ — [Cramptos,  J. 

The  statute  does  not  give  the  Sheriff  any  additional  fees,  nor  does  it 

take  away  any  liability  that  before  existed  ;  but  you  are  calling  on 

(a)  14  Eait,  468. 
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M.  T.  1 86 1   us  to  imply  that  the  statute  took  away  from  the  plaintiff  a  liability 
Queen*s  Bench 
''— — V— ^     to  pay  fees,  and  that  it  made  the  defendant  liable,  on  a  section 

^  expressly  giving  the  defendant  a  right  of  action.] — We  must  admit 

ATKINSON,    the  plaintiff  still  continues  liable. — [Blackburne,  C.  J.    If  so,  has 
he  a  remedy  over  against  the  defendant  ?] — The  execution  is  exe- 
cuted the  moment  a  capture  is  made;  but  it  is  for  the  risk  that 
Sheriffs'  poundage  is  given.   We  say  that  under  the  statute  of  Car. 
both  plaintiff  and  defendant  are  liable ;  there  is  no  decision  to  the 
contrary ;  though  there  may  be  dicta.  If  the  defendant  be  not  liable 
he  cannot  be  damnified,  how  then  could  it  be  said  the  statute  is  but 
declaratory  ? — [CRABiPTON,  J.    If  more  fees  were  taken  than  what 
defendant  was  liable  for,  that  would  not  prevent  the  Sheriff  recover- 
ing from  the  plaintiff,  if  he  were  liable,  for  demanding  from  the 
defendant  would  be  but  demanding   more   than   the  Sheriff  was 
entitled  to.] — The  statutable  offence  is  for  demanding  more  fees 
than  specified  in  the  certificate  of  the  plaintiff. — [Moore,  J.     I 
think  the  words  in  the  statute  *'  fees  for  "  came  into  it  by  mistake.] — 
The  King  v.  Fitzgerald  (a). 

Cur.  ad,  vuit. 


Blackburne,  C.  J. 
Nov.  21.  This  was  an  action  on  a  promissory  note  given  by  the  defendant, 

who  was  defendant  in  a  suit  in  which  he  was  arrested  under  a  capias 
ad  satisfaciendum.  The  plaintiff  was  the  Sheriff  who  arrested  him, 
and  the  consideration  for  the  note  was  the  Sheriff's  poundage. 

The  case  originated  in  an  application  to  this  Court,  which,  seeing 
the  difficulty  and  importance  of  the  question  involved,  ordered  the 
plaintiff  to  declare  on  the  note,  so  that  the  liability  of  the  defendant 
to  the  payment  of  this  demand  might  be  placed  on  the  record,  so 
as  to  admit  of  a  revision  by  a  Court  of  Error  of  our  judgment.  A 
special  verdict  has  accordingly  been  found,  and  the  case  has  been 
fully  argued,and  I  come  now  to  pronounce  our  judgment,  and 
the  reasons  for  it,  though  I  shall  not  enter  into  any  lengthened 
detail  of  them. 

The  poundage,  which  is  a  fee  given  to  the  Sheriff,  on  the  exe- 

(a)  1  Jones,  3d. 
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cution,  is  both  in  England  and  Ireland   the  matter  of  statutable  M.  T.  1851. 
enactments.     The  question  whether  it  should  be  paid  by  the  plain-  ^^'^^^ 
tiff  or  defendant,  if  it  was  one  of  serious  doubt,  has  long  ceased  to    ^^^^^'^^■^ 
be  so :  it  is  clear  beyond  doubt  that  it  is  the  plaintiff  in  the  exe-    Atkinson. 
tion  that  is  bound  to   pay  it :   UayUy  v.  Racket.    Independent 
of  authority,  the  imperial  statute  43  G.  3,  c.  46,  which  enacts,  that 
the  Sheriff  shall,  in  addition  to  the  sum  endorsed  on  the  writ,  levy 
the  poundage  off  the  goods  of  the  defendant  in  the  execution,  is 
a  recognition  of  his  previous  exemption ;  and  this  recognition  in 
a  statute  which  equally  relates  to  both  countries  goes  very  far  to 
establish  the  proposition  that  in  the  contemplation  of  the  Legislature 
the  law  was  in  this  respect  the  same.   Our  decision  of  both,  if  for  the 
plaintiff,  would  contradict  this,  and  as  a  consequence  the  Sheriff 
would  recover  this  fee  from  the  defendant,  where  in  England  he 
would  only  recover  it  from  the  plaintiff.     This  is  certainly  a  conse- 
quence to  be  if  possible  avoided,  when  we  consider  the  importance  of 
having  in  both  countries  the  same  law  on  the  same  subject  matter ; 
and  I  therefore  enter  into  the  consideration  of  the  construction  of 
our  statute,  which  gives  rise  to  the  difficulty,  with  a  strong  convic- 
tion that  the  words  of  the  Irish  statute  which  are  said  to  occasion 
the  difference  ought  clearly  to  express  the  liability  of  the  defendant. 
But  the  necessity  for  this  is  still  further  apparent  from  this — that 
the  construction  of  the  Irish  statute  necessarily  contended  for  by  the 
plaintiff  is  one  which  would  have  the  effect  of  altering  the  legal 
liability  of  the  parties ;  for  the  plaintiff  in  the  execution,  being  the 
person  for  whose  benefit  and  at  whose  instance  the  Sheriff  acts,  is 
the  party  who,  according  to  the  authorities,  is  liable  to  remunerate 
him  for  his  services  ;  and  in  addition  to  this,  we  find  that  neither  by 
the  form  of  the  writ  of  capias  ad  satisfaciendum  as  at  Common 
Law,  nor  by  any  addition  prescribed  to  be  made  to  it  by  the  statute 
of  Anne  J  is  the  Sheriff  authorised  to  receive  any  fee  to  perform  any 
other  duty  than  that  of  having  the  body  at  the  return  of  this  writ. 
What  then  do  we  find  in  this  statute  to  meet  and  satisfy  a  requi- 
sition so  reasonable,  so  well  justified  by  these  various  considerations  ? 
an  implication,  and  nothing  more  than  an  implication,  from  the 
words,  'Hhat  in  case  the   Sheriff  should  demand  more  fees  than 
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M.  T.  1851   ''appear  to  be  due  bj  such  certificate,  he  shall  be  liable  to  the 

v.—- v—^     ''  action  or  suit  of  the  partj  against  whom  such  execution  issues." 

I  do  not  mean  at  all  to  detract  from  the  force  of  the  argument  which 

ATKmsoN.  these  words  appear  to  justify,  but  they  amount  at  the  utmost  to  an 
implication  that  the  defendant  would  be  unable  to  pay  the  fees  cer- 
tified. This  is  but  slender  ground,  and  by  no  means  sufficient  for 
varying  a  Common  Law  obligation,  and  shifting  the  liability  from 
the  plaintiff  to  the  defendant.  But  whatever  be  its  true  construc- 
tion, we  have  the  authority  of  the  decision  in  Hill  v.  Bttehanan, 
that  the  plaintiff  in  the  execution  remained  liable.  The  dtdwrn^ 
that  the  defendant  was  also  liable,  cannot,  I  think,  be  supported. 
There  is,  however,  opposed  to  this  the  high  authority  of  the  Court 
of  Exchequer  in  the  case  of  Cowper  v.  Goold:  it  appears  to  have 
been  fully  considered,  and  has,  as  far  as  we  can  ascertain,  beeb 
acquiesced  in  and  acted  on.  With  its  authority  we  felt  we  ooold 
not  interfere  on  motion,  and  it  formed  our  principal  reason  for 
having  the  question  put  upon  the  record. 

I  do  not  mean  to  review  the  grounds  of  the  decision  in  that  case ; 
but  dissenting  from  that  decision,  I  shall  be  ready  to  reconsider  the 
whole  subject  if  the  plaintiff  shall,  as  I  hope  he  will,  remove  the 
case  into  the  Court  of  Exchequer  Chamber.  We  feel  ourselves 
bound  to  give  judgment  in  favour  of  the  defendant;  and  in  this 
my  Brother  Psbrin,  who  heard  the  argument,  authorises  me  to 
say  he  concurs. 

Judgment  for  defendant. 
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CONWAY  V.  WILSON. 

Nov.S, 

J.  Robinson,  on  behalf  of  the  defendant,  applied  to  stay  proceedings  A  sea-fiuring 

man,    occa- 

in  this  cause  until  security  for  costs  was  given.  donally  resi- 

dent    in    tfiif 
The  afBdavit  on  which  he  relied  stated  that  the  summons  in  the  coontiy,    will 

action  was  served  in  September,  and  the  declaration  filed  in  that  qnirod  to  give 

month ;  that  the  plaintiff  was  at  present  at  sea,  and  that  he  had  ^^^^  J^ 

no  residence  or  property  in  this  country ;  and  that  when  inquired  k^]^^'^'**^* 

after,  according  to  the  description  in  the  writ  of  summons,  at  N9.  1 

Sir  J.  Rogerson's-quay,  the  answer  was,  he  did  not  live  there  at  all. 

The  plaintiff  was  a  sea-faring  man,  commanding  a  ship,  and  No.  1 

Sir  J.  Rogerson's-quay  was  the  office  of  the  ship's  agent.     In  Hen- 

schen  V.  Garves  (a),  a  foreign  seanran  having  brought  an  action  for 

wages  against  a  foreigner,  the  Court  refused  to  compel  him  to  give 

security  for  costs,  on  account  of  his  being  on  a  voyage  on  board  an 

English  ship.   There  the  circumstances  were  peculiar,  and  Rooke,  J., 

differed  from  the  rest  of  the  Court.     Wells  v.  Barton  (6),  Ford  v. 

Boucher (c),  may  be  cited;  but  the  rule  in  Ford  v.  Boucher  was 

made  on  the  ground  of  the  affidavit  being  untrue. 

Putcelly  contra. 

The  case  of  a  sea-faring  person  is  specially  exempted  from  the 
mle  requiring  security  for  costs  to  be  given  :  Nelson  v.  Ogle  (d)  ; 
and  thai  decision  has  been  since  followed :  Anof^^mous  (e).  We 
h«ve  made  an  affidavit^  in  which  we  state  the  plaintiff  is  a  sea- 
faring man,  trading  between  Dublin  and  New  York,  and  that  the 
place  he  is  to  be  heard  of  is  at  No.  1  Sir  J.  Rogerson's-quay,  and 
that  hia  residence  is  at  Kingstown,  where  his  family  at  present 
are  :  Corteaden  v.  Stewart  (fj. 

(c)  2  Hen.  Bla.  384.  (6)  2  DowL  P.  Caa.  160. 

(0  I  Hodg.  58.  id)  2  Taunt.  258. 

(0  8  Taunt.  787.  (/)  1  Ir.  Law  Ecp.  110. 
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w.-y '  Corscaden  v.  Stewart  was  decided  on  a  ground  quite  inapplicable 

^  here,  namely,  that  the  party  from  whom  the  security  was  sought  was 

WILSON.      the  defendant  in  replevin  ;  the  plaintiff  here  has  mis-stated  his  resi- 
dence :   13  Vic.  c.  18,  s.  2. 


Blackburne,  C.  J. 

We  do  not  think  the  rule  requiring  security  for  costs  to  be  given 
applies  to  a  person  occasionally  resident  in  Ireland.  In  the  plain- 
tiff's affidavit  it  is  stated  he  has  a  residence  at  Kingstown  ;  that 
implies  a  domicile.  We  say  no  rule  ;  but  as  the  defendant  may 
have  been  misled  by  the  reference  to  Sir  J.  Rogerson's-quay,  we 
say  no  costs. 


Nov.  18, 20. 


Three   deno- 
minations   of 
land   were 
demised  by 


JOHN  PURCELL  v,  ANDREW  NASH. 

EJECTMENT  for  nou-paymcut  of  rent,  tried  before  Howley  (Sergeant) 
at  the  Summer  Assizes  of  1851,  for  the  County  of  Cork.     It  ap- 

Sir  J.  F.  by      peared  from  the  evidence  given  at  the  trial  that,  by  a  lease  of  the 

ft  le&se  of 

1808,  at  a  lent  10th  of  April  1803,  Sir  John  Purcell  demised  to  Andrew  Nash  the 

SuwUves,^to  J*^<^  ^^  Clostogue  and  Graigue  for  three  lives,  with  covenant  for 
Mt  ^^^     perpetual  renewaL    By  lease  of  the  15th  of  April  1803,  Andrew 

the  execntion    -j^^y^  demised  to  John  Glover  the  lands  of  Graigue  for  the  same 
of  this  lease  a  ° 

lease  was  exe-  three  lives,  with  covenant  for  perpetual  renewal,  and  upon  this 
cuted  by  the  '  »  r 

defendant,  of    lease   there   was   an   indorsement   without   date,   signed   by   John 
one  of  the  de- 
nominations, 

to  a  trustee  for  the  lessor  at  a  rent  of  £147,  but  the  trustee  executed  no  deed 
transferring  tiie  legal  estate ;  the  rents  were  paid  by  the  sub-tenants  to  Sir  J. 
P.  the  lessor,  and  the  plaintiff  allowed  credit  to  the  original  lessee  and  his  re- 
presentatives for  the  rent  reserved  under  the  derivative  lease.  In  an  ejectment  for 
non-payment  of  rent,  brought  by  the  heir-at-law  of  Sir  J.  F.  against  the  repre- 
sentatives of  tiie  defendant,  HeUit  that  such  was  maintainable,  as  the  plaintiff's 
possession  was  solely  referrible  to  his  trustee,  he  himself  not  having  the  legal  estate 
m  the  lands. 
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Glover,  declaring  a  trust  for  Sir  John  Purcell.    The  rent  reserved  M.  T.  1851. 

Qtfi^rC*  Bench 
by  the  former  lease  was  £225,  that  bj  the  latter  was  £148;  and 

it  was  proved  that  for  a  long  period,  the  difference  between  the 

two  rents,  viz^  £77,  was  paid  by  Andrew  Nash,  and  such  balance 

was  the  only  rent  mentioned  in  the  receipts  given  by  Sir  John 

Purcell's  agents. 

The  action  was  brought  by  the  plaintiff  as  heir-at-law  of  Sir  John 
Purcell,  and  it  appeared  that  no  rent  had  been  paid  under  the  lease 
of  the  10th  of  April  for  three  years,  and  it  was  further  proved  that 
the  plaintiff  was  in  the  actual  occupation  of  part  of  the  lands  of 
Graigue,  and  in  receipt  of  the  rents  of  the  residue. 

The  learned  Judge  left  the  following  collateral  issues  to  the  jury : — 

First — Whether  the  lands  in  the  lease  of  the  15th  of  April  1803 
form  a  portion  of  the  lands  comprised  in  the  lease  of  the  10th  of 
April  1803?  and  the  Jury  found  they  were  a  portion  of  the  same 
lands. 

Secondly — Whether  the  lease  of  the  15  th  of  April  1803  was  a 
lease  in  trust  for  Sir  John  Purcell  ?  and  they  found  that  it  was. 

Thirdly — Whether,  supposing  that  the  lease  was  in  trust  for  Sir 
John  Purcell,  did  Glover  the  trustee,  or  his  heir,  assign  to  him  or  to 
the  plaintiff?     They  found  there  was  no  assignment. 

Fourthly — Whether  the  possession  of  the  land  by  John  Purcell  the 
plaintiff  was  a  possession  under  the  trustee  or  in  his  own  right? 
They  found  that  John  Purcell  assumed  a  right  to  the  land,  without 
any  reference  to  the  trustee. 

Fifthly — Whether  there  was  any  agreement  between  the  parties 
that  the  rent  reserved  under  the  lease  of  the  15th  of  April  was  to 
be  applied  in  part  payment  of  same  ?  Their  finding  was  : — '*  It  does 
"  not  appear  that  there  was  any  agreement,  but  it  appears  to  have 
"  been  the  practice  to  set  off  one  rent  against  the  other  for  the  last 
"eleven  years." 

On  these  findings  the  learned  Judge  directed  the  jury  to  find  for 
the  defendant,  reserving  liberty  to  the  plaintiff  to  move  to  have 
a  verdict  entered  for  him. 

A  rule  nisi  having  been  obtained  by  the  plaintiff,  in  pursuance  of 
the  leave  so  reserved — 
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H.  T.  1851.       /.  D.  Fitzgerald  and  Sir  C.  G'LoglOen  (with  them  /.  (yHagan) 
Queen's  Bench     ,  _ 

showed  cause. 

At  this  time  of  bringing  this  action,  Purcell  was  in  possession  of 
the  lands  of  Graigue,  either  by  himself  or  his  undertenants,  and 
being  so  in  possession  of  part,  and  having  made  an  abatement  of 
rent,  the  ejectment  being  brought  for  the  entire,  we  contend  that 
the  ejectment  for  non-payment  of  rent  was  not  maintainable  ; 
Delap  Y.  Leonard  {a). 

There  cannot  be  a  partial  eviction  of  a  lease  ;  how  then  can  the 
plaintiff  recover  possession  of  a  thing  the  greater  part  of  which  he 
has  already  in  his  possession  ?  WifUer^s  case  (b),  Ratofynn^s 
ease{c)  :  "  Although  the  condition  consisted  of  two  parts  in  the  dis- 
*' junctive,  either  for  non-payment  of  the  rent,  or  of  the  sum  in  gross, 
'*  which  as  to  that  was  collateral ;  yet  if  it  had  been  found  that  C  had 
''  re-demised  any  part  of  the  house  to  R,  and  that  R  had  entered,  by 
"  which  the  rent  was  suspended,  that  thereby  the  whole  condition,  as 
*'  well  as  to  the  said  collateral  sums  as  to  the  said  rent,  was  sus- 
'*  pended."  The  absolute  possession  as  of  right  of  a  portion  of  the 
demised  premises  prevents  the  plaintiff  maintaining  the  ejectment  to 
defeat  his  own  possession.  The  finding  of  the  jury  was,  that  Puroell 
entered  as  of  right  wiUiout  notice  of  any  trust,  and  the  whole  circum- 
stances of  the  case  show  a  re-demise  of  the  lands:  Hodgkins  v. 
Robson  (d). — [Crampton,  J.  But  the  jury  have  found  there  was 
no  assignment  by  the  trustee  or  his  heir;  if  there  had  been  an  assign- 
ment it  might  have  brought  the  case  within  Hodgkins  v.  JRabeon.'] — 
The  possession  was  by  right,  and  was  clothed  with  title ;  it  was  not 
in  right  of  the  trustee,  and  the  presumption  necessarily  is  that  there 
was  an  assignment  from  the  trustee.  How  then  is  ejectment  main- 
tainable? Every  one  in  possession  of  the  lands  is  to  be  served  with 
the  ejectment,  and  was  the  plaintiff  himself  to  be  served  ?  The 
undertenants  were  in  possession,  paying  rent,  and  the  plaintiff  was 
estopped  ejecting  them.  He  could  not  defeat  their  title,  and  if  so  he 
cannot  maintain  this  ejectment. 

(a)  5  It.  Law  Rep.  287.  (6)  3  Dyer,  308,  b. 

(c)  4  Rep.  52,  6.  (j)  Vent.  276. 
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Buit  and  R.  R.  Warrtn^  contra. 

The  Judge  should  have  directed  the  jury  that  the  possession  of 
the  landlord  was  as  the  agent  or  bailiff  of  Glover  the  trnstee,  and 
that  the  payment  of  the  rent  to  Purcell  was  a  payment  to  the 
trustee.  No  presumption  can  exist  in  favour  of  an  assignment  to 
the  plaintiff:  Doe  d.  Graham  v.  Scott  (a).  An  old  mortgage  term  of 
one  thousand  years  created  in  1727  was  recognised  in  a  marriage 
settlement  of  the  owner  of  the  inheritance  in  1751,  by  which  a  sum 
WHS  appropriated  to  its  discharge,  and  no  further  notice  was  had  of 
it  until  1802,  when  a  deed  to  which  the  then  owner  of  the  inheritance 
and  the  representatives  of  the  termors  were  parties,  reciting  that  the 
term  was  still  subsisting,  conveyed  it  to  others  to  secure  a  mortgage, 
and  it  was  held  that  it  could  not  be  presumed  to  have  been  surren- 
dered, against  the  owner  of  the  inheritance,  who  was  interested 
in  upholding  it.  On  plain  principles  therefore  the  possession  here 
must  be  considered  that  of  the  trustee ;  the  lease  is  outstanding  in 
Giover*s  representative,  and  there  is  nothing  to  prevent  him  bringing 
ejectment  on  the  title,  and  turning  Purcell  and  his  undertenants 
out.  The  defendant  Nash  might  maintain  an  action  of  covenant 
against  Glover  for  the  rent  reserved  by  the  sub-lease. — [Moore,  J. 
Whether  Purcell's  possession  was  in  his  own  right,  or  not,  was  on6  of 
the  questions  left  to  the  jury,  and  on  the  finding,  that  he  assumed  a 
right  without  any  reference  to  the  trustee,  he  could  not  be  bailiff 
of  the  trustee.] — But  the  Judge  should  have  directed  them  that 
Purcell's  possession  was  that  of  the  trustee,  or  at  least  he  should 
have  recommended  such  a  finding.  The  legal  estate  created  by  the 
deed  of  1803  is  in  Glover,  still  outstanding,  and  was  created  to 
protect  the  landlord's  rights.  That  finding  of  the  jury  therefore  is 
improper  :  Doe  d.  HilU  v.  Morris  (6).  There  an  ejectment  was 
brought  to  recover  possession  of  premises  under  a  clause  of  re-entry 
for  breach  of  covenant  in  a  lease,  and  the  lessor  of  the  plaintiff 
was  himself  in  possession  of  a  part  of  the  premises,  and  it  was  held 
to  be  unnecessary  for  him  to  demand  possession  of  that  part.  We 
do  not  dispute  Delap  v.  Leonard, 


M.  T.  1851. 
Queen's  Bench 

PDRCELL 

V. 

NASH. 


(a)  11  East,  478. 


(6)  6  Jur.  326. 
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M.  T.  1 85 1 .        Sir  C  O'Loghlen  replied,  and  cited  Freeman  v.  Barnes  (a),  to 
Queen's  Bench 

— ^. '     show  that  the  plaintiff  was  but  tenant  at  will  to  the  troBtee,  and 

PURCELL  ,,  ... 

could  not  maintain  ejectment. 


v. 

NASH. 


Cur,  ad.  vuU, 


Blackburne,  C.  J. 
Nov.  20.  In  this  case  the  plaintiff  moved  to  set  aside  a  verdict  obtained  by 

the  defendant,  and,  pursuant  to  leave  reserved,  to  have  a  verdict 
entered  for  him.  We  think  he  is  entitled  to  have  his  conditional 
order  for  this  purpose  made  absolute. 

The  action  was  an  ejectment  for  non-payment  of  rent  reserved  on 
a  lease  executed  in  April  1803  by  the  plaintiff's  father  to  Nash,  of 
three  denominations  of  land,  at  a  rent  of  about  £227,  for  a  lease  of 
three  lives.  A  few  days  after  its  execution,  a  lease  or  assignment  for 
the  same  lives  was  executed  of  one  denomination  by  the  lessee  to  a 
person  named  Glover,  as  a  trustee  for  the  lessor,  at  a  rent  of  £147- 
The  trustee  did  not  execute  any  deed  transferring  any  legal  estate 
to  his  cestui  que  trust ;  the  legal  estate  therefore  remained  in  the 
trustee,  and  afterwards  descended  to  his  heir,  who  is  now  seised  for 
the  residue  of  the  term,  subject  of  course  to  the  covenants  contained 
in  the  second  lease.  As  to  the  possession  of  this  denomination,  it  is 
occupied  by  tenants,  but  under  what  tenure  or  from  whom  they  hold 
does  not  distinctly  appear^,  but  they  have  paid  their  rents  to  Purcell, 
and  the  plaintiff,  as  his  heir,  who  must  have  been  permitted  to  receive 
them  by  the  trustee.  They,  the  lessor  and  the  plaintiff,  from  time  to 
time  have  allowed  credit  to  the  original  lessee  and  his  representa- 
tive for  the  rent  reserved  under  the  second  or  derivative  lease.  It 
is  therefore  obviously  subsisting  in  the  heir  of  the  lessee,  and  liable 
as  any  derivative  whole  or  interest  to  be  evicted  for  the  non-pay- 
ment of  the  rent  reserved  by  the  lease  out  of  which  it  is  derived. 

The  defendant  however  contends  that  by  the  receipt  of  rent  the 
plaintiff  is  in  possession  of  part  of  the  demised  premises,  and  that 
therefore,  both  with  reference  to  the  effect  of  conditions  at  Common 
Law  and  the  Ejectment  Statutes,  he  cannot  maintain  this  ejectment. 
But  I  apprehend  that,  in  order  to  give  his  possession  any  such  effect, 
it  must  cither  amount  to  a  tortious  eviction  (which  it  clearly  is  not), 

(fl)  1  Siderf.  458. 
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<r,«8  was  decided  in  this  Court  in  Delap  v.  Leonard^  be  a  possession   M.  1. 1861. 

QueeiCB  Bench 
Ij  a  re-demise  or  a  re -grant.     Here  there  is  no  re-demise  or  re- 

gnmt  under  which  the  plaintiff  has  any  title — nothing  but  the  bare 

reedpt  of  rents,  which  can  be  referred  to  no  other  right  or  title  than 

tin  mere  permission  of  the  trustee.     This,  as  it  gives  the  plaintiff  no 

right  to  the  possession  capable  of  being  legally  asserted,  cannot,  in 

XKJ  opinion,  operate  as  a  bar  to  the  exercise  of  his  otherwise  indispu- 

taUe  right  to  bring  this  ejectment.   Indeed  if  we  came  to  a  contrary 

dednon,  we  should  in  effect  pronounce  it  to  be  impossible  for  a 

landlord  by  any  legal  means  or  device  to  occupy  the  smallest  portion 

of  the  demised  premises  without  abandoning  his  right  to  re-enter  in 

^•ctment  for  non-payment  of  his  rent.  Rule  absolute. 


ALLEN  V.  LLOYD.* 


Nov.  20.  25. 


Case,  asainst  the  Sheriff  of  the  county  of  Limerick,  for  a  false  A  Sheriff,  un- 
"  der  a  wnt  of 


ntam. 
The  declaration  was  in  the  common  form. 
Plea — Not  guilty. 


fieri  facias 
haying   seized 
growine  crops, 
the  plaintiff  in 
the  execution 


The  case  was  tried  at  the  Sittings  after  last  Trinity  Term,  before  the  landlord  a 

n^  ^,    T  a  year's  rent 

Blackbubne,  C.  J.  claimed  out  of 

It  appeared  from  the  evidence  that  a  writ  of  Ji,  fa.  having  issued,  and  hereupon 

directed  to  the  Sheriff,  was  duly  delivered  to  him,  and  he  having  ^^^o^the 

seixed  all  the  goods  and  chattels  of  the  defendant  in  the  execution,  seizure  andre- 

*=*  '   turned  nulia 

including  certain  growing  crops  on  his  lands  in  the  county  of  Lime-  ^'"»*    Held, 

that    growing 

riek,  the  landlord  came  forward  and  claimed  a  year's  rent.     The  crops  are  • 

"  goods  and 

SberiiT  served  a  notice  on  the  plaintiff  (the  execution  creditor)  re-  chattels"  with- 
in the  meaning 

quiring   him  to  pay  the   years   rent   to   the  landlord,  which   the  of  the  9  ^ime, 

pkintiiT  refused   to  do,    and  the  Sheriff  thereupon  withdrew   the  the  Sheriff 

acizore,  and  made  a  return  of  nulla  bona.  iTnolT^ng 

unless  the 
execution  creditor  satisfied  the  landlozd  for  the  rent. 

*  Perbin,  J.,  absente. 
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M.  T.  1 85 1 .        Counsel  for  the  plaintiff  contended,  that  inasmuch  as  growing 

N«— ^^ crops  were  no  longer  distrainable  for  rent  since  the  passing  of  9  &  10 

Vic.  c.  Ill,  the  landlord's  lien  thereon  for  a  year's  rent  no  longer 
existed. 

Counsel  for  the  defendant  called  for  a  nonsuit,  or  a^direction  for 
the  defendant,  which  the  learned  Judge  refused ;  and  told  the  jury  to 
confine  their  verdict  to  the  value  of  the  growing  crops,  and  to  find 
for  the  plaintiff  to  that  extent ;  and  he  reserved  liberty  to  the 
defendant  to  move  to  have  a  nonsuit,  or  a  verdict  entered  for  him, 
in  case  the  Court  should  be  of  opinion  that  notwithstanding  that 
statute  9  &  10  Vic.  c.  1 1 1,  a  landlord  is  still  entitled  to  a  year's  rent 
where  the  effects  seized  consist  of  growing  crops  of  the  tenant.  A 
verdict  was  accordingly  found  for  the  plaintiff. 

An  order  nisi  having  been  obtained,  in  pursuance  of  the  leave 
reserved — 


MartUy  (with  him  Leslie)  showed  cause. 

The  question  here  is,  whether  the  Sheriff  having  under  a  writ  of 
Ji,  fa.  seized,  amongst  other  chattels,  growing  crops,  the  landlord  was 
entitled  to  be  paid  a  year's  rent  out  of  those  growing  crops?  At  Com- 
mon Law  the  execution  creditor  could  seize  growing  crops,  but  the 
landlord  could  not ;  and  so  far  as  the  creditor  was  concerned,  the  land- 
lord had  no  right  to  interfere  with  the  execution.  The  9  Anne,  c.  8 
•  was  passed  to  remedy  that  inconvenience,  and  the  1st  section  pro- 
vides, that  no  goods  pr  chattels  whatsoever  lying  or  being  in  or  upon 
any  messuage,  &c.,  shall  be  liable  to  be  taken  in  execution,  unless 
the  party  at  whose  suit  the  execution  issued,  before  the  removal  of 
the  goods  off  said  premises,  pay  the  landlord  one  year's  rent,  and  on 
payment  thereof  the  party  may  proceed  with  his  execution.  The 
words  "  no  goods,"  &c.,  must  be  applied  to  the  subsequent  words  of 
the  section,  which  prohibit  the  Sheriff  not  from  seizing  but  from 
removing  these  growing  crops.  The  56  G.  3,  c.  88,  gave  the  land- 
lord the  power  to  distrain  and  seize  the  growing  crops,  and  save  and 
sell  them.  The  9  &  10  Vic.  c.  111,8.  13,  repeals  the  56  G.  3,  as  to 
the  landlord's  right  to  distrain,  so  that  the  landlord  is  remitted  to  his 
rights  under  the  statute  of  Anne.    The  right  given  to  the  landlord 
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by  that  statute  to  intervene  when  the  goods  were  in  cusiodia  legis  M.  T.  1 85 1 . 
■^  °  QueenaBench 

gave  him  the  right  of  making  a  claim  in  lieu  of  a  distress ;  the  She- 


riff was  not  warranted  in  refusing  to  seize,  he  was  only  to  abstain 
from  removing  what  he  had  seized.  A  term  of  years  is  a  chattel 
interest,  and  an  execution  creditor  could  seize  that  interest,  yet  the 
landlord  could  not  intervene  in  such  a  case  and  distrain  ;  and  if  he 
could  not,  why  should  he  be  entitled  to  demand  a  year's  rent  in  re- 
spect of  the  them  as  against  the  execution  creditor  ? — [Cramfton,  J. 
In  the  case  of  a  term  of  years  there  is  no  actual  removal.] — Wharton 
V.  Naylar  (a)  was  decided  on  the  analogous  English  statute  8  Anne^ 
c.  14,  which  makes  it  unlawful  to  remove  goods  taken  in  execution 
without  paying  one  year's  arrears  of  rent  to  the  landlord ;  but  it  does 
not  invalidate  the  execution  itself;  and  it  was  held  that  goods  so 
taken  are  tit  cwtodia  legis  and  cannot  be  distrained  on  by  the  land- 
lord for  the  year's  rent ;  and  this  too,  whether  they  are  in  the  hands 
of  the  Sheriff  or  his  vendee. 

Under  11  G.2,  c.  9,  Eng.  (corresponding  with  56  G.  3,  /r.),  ena- 
bling a  landlord  to  seize  growing  crops,  it  has  been  held,  that  crops 
taken   in  execution  are  not  distrainable  by  the  landlord  for  rent 
become  due  after  the  taking  in  execution :  Peacock  v.  Purvis  (6).  It 
is  clear,  therefore,  that  these  goods,  being  in  the  custody  of  the  law, 
are  protected  from  the  landlord's  claim.     Even  the  equitable  juris- 
diction of  the  Court  over  the  Sheriff  would  not  be  used  to  compel 
him  to  pay  the  amount  until  the  crops  were  severed.     If  the  vendee 
buy  from  the  Sheriff  for  a  price  to  be  paid  immediately,  the  land- 
lord has  a  right  to  be  paid,  but  on  goods  in  custodia  legis,  the 
landlord's  right  of  distress  is  taken  away.     Even  if  the  execution 
creditor  refused  to  pay  the  landlord,  the  Sheriff  had  no  right  to  say 
he  would  Dot  seize;  the  landlord  had  only  a  right  to  complain  of 
the  removal    of  the  goods. — [Moore,  J.    At  Common  Law  the 
landlord  could  not  distrain  goods  in  the  custody  of  the  law,  but  the 
statute  gives  him  a  sort  of  statutable  distress  for  one  year's  rent ;  the 
question  therefore  is,  whether  his  remedy  under  the  statute  be  not 
co-extemnve  with  his  original  right  of  distress  ?] — The  14  &  15  Vic. 
c  25,  8.  2y  provides  that  '*  In  case  all  or  any  part  of  the  growing 

(«)  12  Q.  B.  678.  (6)  2  Br.  &  B.  362. 
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M.  T.  1851.  '*  crops  of  the  tenant  of  any  farm  or  lands  shall  be  seized  and  sold  by 
"  any  Sheriff  or  other  officer,  by  virtue  of  any  writ  o^ fieri  facias  or 
"  other  writ  of  execution,  such  crops,  so  long  as  the  same  shall  remain 
**  on  the  farm  or  lands,  shall,  in  default  of  sufficient  distress  of  the 
<<  goods  and  chattels  of  the  tenant,  be  liable  to  the  rent  which  may 
*'  accrue  and  become  due  to  the  landlord  after  any  such  seizure  and 
sale,  and  to  the  remedy  by  distress  for  recovery  of  such  rent ;  and 
that  notwithstanding  any  bargain  or  sale  or  assignment  which  may 
have  been  made  or  executed  of  such  growing  crops  by  any  such 
'*  Sheriff  or  other  officer."  Here  this  rent  was  due  before  the  seizure. 
But  it  may  be  said  that  the  Legislature  did  not  think  it  necessary  to 
provide  for  rent  due  beforethe  seizhre,  as  it  was  already  provided 
for :  the  authorities  show  that  the  Sheriff  is  bound  to  seize,  and  that 
his  liability  to  the  landlord  does  not  arise  until  the  removal  of  the 
goods ;  he  therefore  was  not  justified  in  making  a  return  of  nuUa 
bona  ;  he  should  have  seized  and  sold,  subject  to  the  landlord's  claim. 
Risely  v.  Ryle  (a)  was  a  case  where  the  Sheriff  seized  goods  under  a 
fieri  facias  ;  and  after  notice  that  the  rent  was  due  to  the  landlord^ 
he  removed  the  goods  without  the  rent  being  paid,  and  it  was  held 
the  Sheriff  was  liable  in  an  action  for  such  removal,  at  suit  of 
the  landlord. — [Moore,  J.  The  Legislature,  in  passing  14  &  16  Vie, 
c.  25,  must  have  considered  the  law  in  this  respect  the  same  in  both 
countries.] 


Fitzgibhan  and  R.  Ferguson^  contra. 

YiThen  a  Sheriff  seizes  under  an  execution,  and  sells  the  goods, 
they  are  in  the  hands  of  the  vendee  as  if  in  custodia  legis,  and  the 
right  of  the  landlord  is  gone.  A  term  of  years  is  clearly  not  within 
the  operation*  of  the  statute ;  then  growing  crops  are  goods  and 
chattels  Ijring^  and  being  on  the  land,  otherwise  the  Sheriff  would 
have  no  right  to  seize  them.  The  object  of  the  statute  of  Anne  waa 
to  protect  the  landlord  from  the  effect  of  this  legal  principle,  other- 
wise it  would  be  only  necessary  to  lay  on  a  friendly  execution,  and 
thus  defeat  the  landlord's  right.  Calvert  v.  Joliffe  (6),  Buckley  v. 
Woodmason  (c),  Needham  v.  Kelly  (d),  show  that  the  Sheriff  was 


(a)  11  M.  &W.  16. 
(c)  1  H.  &  Br.  100. 


(6)  2  B.  &  Ad.  418. 
((f)  Sir.  LawBq).  181. 
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bound  to  return  nulla  bona.    It  is  a  mistake  to  say  ttiat  the  removal  M.  T.  1861. 

Queen*8  Bench 
only  renders  the  Sheriff  liable,  for  the  moment  he  seizes  and  sells, 

the  landlord's  right  is  gone.  The  14  (&  15  Vic,  being  in  pari  ma- 
teria with  the  statute  of  Anne,  but  provides  a  remedy  that  the 
statute  of  Anne  did  not  provide  for,  and  it  is  a  fair  implication  that 
the  Legislature  supposed  that  the  statute  of  Anne  provided  for  cases 
where  rent  was  due  at  the  time  of  seizure.  The  case  of  growing 
crops  comes  as  much  within  the  mischief  of  the  statute  of  Anne  as 
that  of  moveable  goods  and  chattels.  Wright  v.  Dewes  (a)  decides 
that  growing  com  sold  under  a  Ji,  fa.  is  not  distrainable  for  rent 
accruing  due  after  the  seizure  in  execution;  so  that  crops  seized 
under  an  execution,  if  left  on  the  premises,  are  in  custodid  legis. 
Duck  V.  Braddyll{h)  shows  that  the  Sheriff  is  answerable  to  the 
landlord  for  taking  goods,  when,  as  the  Court  say,  '*  he  has  by  his 
acts  disappointed  the  landlord  of  his  rent  ;*'  and  that  is  exactly  the 
case  provided  for  by  this  statute,  8  Anne,  c.  14  (Eng.).  Is  the 
remedy  provided  by  the  9  Anne  altered  or  taken  away  by  9  &  10 
Vic.  c.  1 1 1  ?  It  only  repealed  56  G.  3,  c.  88,  so  far  as  allowing 
a  landlord  to  distrain  growing  crops  ;  it  did  not  touch  the  law 
enacted  by  the  statute  of  Anne,  and  it  is  now  the  same  as  then, 
unless  14  &  15  Vic.  c.  25  have  altered  or  modified  it.  The  words 
of  the  writ  oifi.  fa.  are  *'  of  the  goods  and  chattels  ;*'  and  **  growing 
crops/*  are,  by  56  G.  3,  c.  88,  corresponding  with  11  G.2,  c.  9, 
(Eng.Jf  considered  *'  goods  and  chattels  ;"  for  it  says  landlords  shall 
be  at  liberty  to  seize  them  as  well  as  other  goods  and  chattels. 
Fixtures  and  crops  were  not  distrainable  at  Common  Law  :  Wys- 
ton's  ccue.  Year-booh,  14  Hen.  8,  foL  25  ;  Niblet  v.  Smith  (c)  ; 
Gorton  v.  Falkner  (d).  Then  7  W.  3,  c.  22  came,  and  rendered 
com  in  sheaves,  or  cocks,  or  com  loose  upon  the  ground,  liable  to 
be  distrained :  and  56  G.  3,  c.  88,  enabled  the  landlord  to  distrain 
all  sorts  of  corn  and  grass  which  shall  be  growing  on  any  part  of 
the  lands,  and  sell  them  when  cut.  The  statute  of  Anne  still  is  law ; 
and  in  Bennefs  case  (e)  it  was  said  that  the  analogous  statute  in 


(fl)  1  Ad. 

&E11. 

641; 

S. 

C.3N. 

&  Man.  790. 

(6)  1  M*C1.  237. 

(c)4T. 

R.  504. 

(<0  Ibid,  565. 
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.  l?^  ;  England  (8  Anne.  c.  14,)  only  extended  to  the  immediate  landlord. 
Queen  s  Bench         «  >.  ^        ^f 

-    '  and  that  the  ground  landlord  could  not  come  in  for  rent  on  execu- 

ALLEN 

t;.  tion  against  an  under-lessee. 

LLOTD. 

Leslie  replied. 

Cur.  ad,  vuli. 


Blackburne,  C.  J. 
Nov,  25.  This  is  an  action  for  a  false  return  to  a  writ  oi fieri  facicLS,     The 

return  was  nulla  bona  ;  there  was  a  verdict  for  the  plaintiff,  and  the 
defendant  has  moved,  pursuant  to  leave  reserved,  to  have  that  ver- 
dict set  aside,  and  a  verdict  entered  for  him. 

The  facts  on  which  the  question  in  the  case  arises  are  shortly, 
that  the  defendant,  under  a  writ  oi  fieri  facias,  seized  a  growing  crop 
of  corn,  and  the  plaintiff  in  the  execution  having  declined  to  pay  the 
landlord  a  year's  rent  claimed  out  of  the  premises,  the  defendant 
declined  to  sell  the  growing  crops,  gave  them  up  and  returned  nuUa 
bona. 

We  have  now  to  consider  and  decide  whether  this  act  of  the 
Sheriff  was  legal,  which  depends  on  the  answer  to  the  question, 
whether  growing  crops  are  to  be  deemed  goods  and  chattels  within 
the  meaning  of  those  words  in  the  9  Anne,  c.  8,  s.  1  ?  The 
plaintiff  contends  that  they  are  not,  because  they  were  not  liable  to 
be  distrained  for  rent ;  the  defendant  insists  that  they  are,  and  that 
the  plaintiff  in  the  execution  not  having  paid  the  rent  claimed, 
the  Sheriff  was  not  bound  to  sell  them. 

This  section  of  the  statute  was  as  to  landlords  highly  remedial ; 
the  matter  to  be  redressed  was  the  injury  resulting  from  the  protec- 
tion which  the  law  afforded  to  goods  taken  in  execution  :  they  were 
in  its  custody,  and  not  only  exempted  from  the  landlord's  right  to 
distrain,  but,  as  has  been  settled  by  various  authorities,  the  exemp- 
tion existed  in  the  case  of  growing  crops,  not  merely  while  in  the 
hands  of  the  Sheriff,  but  when  sold  by  him,  for  the  time  necessary 
to  mature,  save  and  carry  them  away.  It  was  the  plain  object  of 
the  statute,  in  favour  of  landlords,  to  qualify  the  right  which  this 
exemption  conferred  on  the  creditor. 

The  mode  and  extent  to  which  this  has  been  done  are  next 
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to  be  considered.     The  statute  enacts  that  no  goods  or  chattels  M.T.I 851. 

Queen's  Bench 
whatsoever,  lying  or  being  in  anj  messuage  or  lands  which  shall 

be  leased,  shall  be  liable  to  be  taken  in  execution,  unless  the 
plaintiff,  before  the  removal  of  the  goods  from  the  premises,  pays 
the  landlord  all  rent  due  at  the  time  of  the  taking  of  the  goods, 
not  exceeding  one  year,  and  the  Sheriff  is  empowered  and  re- 
quired to  levy  and  pay  the  plaintiff  the  monies  so  paid  for  rent. 
It  is  observable  that  this  section  is  conversant  of  all  goods  and 
chattels  lying  or  being  on  the  demised  lands,  liable  to  be  taken  in 
execution.  But  they  form  the  subject  matter  of  the  enactment. 
There  is  no  limitation  of  the  Common  Law  right  to  seize  them 
all,  nor  of  the  Sheriff's  duty  to  sell  all  he  has  seized ;  the  remedy 
intended  for  the  landlord  does  not  consist  in  any  specific  claim  or 
right  to  any  part  of  the  goods,  but  in  a  condition  imposed  on  the 
plaintiff — a  condition  not  extending  to  any  parcel  of  the  property 
seized,  but  a  condition  which  entirely  suspends  the  power  of  the 
Sheriff  to  proceed  in  executing  the  writ  by  selling  any  part  of  the 
property  seized,  until  it  has  been  performed  by  the  payment  of  the 
landlord's  rent:  when  the  condition  is  performed,  the  object  of  the 
statute  is  achieved,  the  creditor  is  restored  to  the  full  benefit  of  his 
execution,  and  the  Sheriff  is  bound  to  sell  all  he  has  seized,  levying 
in  addition  to  the  debt  the  sum  the  plaintiff  has  paid  the  landlord. 
In  considering  whether  it  be  worth  his  while  to  accept  or  comply 
with  the  terms  which  the  statute  imposes,  the  plaintiff  will  have 
to  decide  whether  to  abandon  the  whole  or  retain  the  whole.  If 
Tarious  articles  are  seized  there,  is  no  pretence  for  saying  that  the 
Act  admits  of  the  construction  of  a  partial  abandonment.  The 
plaintiff  could  not  say  I  will  give  up  the  moveable  chattels,  that  the 
landlord  might  distrain,  and  sell  the  growing  crops  which  he  could 
not  distrain.  On  the  contrary,  it  is  plain  that  he  must  purchase  the 
right  to  have  the  whole  sold,  or  totally  abandon  the  execution. 

These  observations  are  the  result  of  giving  to  the  words  of  the 
statute  their  plain  literal  meaning.  It  is  only  on  very  cogent  and 
satisfactory  reasons  that  a  Court  can  ever  be  justified  in  adopting 
any  other  mode  or  test  of  construction.  The  reason  which  has  been 
suggested  in  the  present  case,  namely,  that  growing  crops  were  not 
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M.  T.  1851.  within  the  meaning  of  the  statute,  because  they  could  not  be  dia- 
Queen*8Bench  i.  i_-  i. 

trained,   and  that    therefore   thej    were    not    matters    for  which 

compensation  was  due,  is  utterly  insufficient  (even  if  it  had  reason  to 

sustain  it)   to  justify  us  in  reading  this  section  as  if  the  words 

"  growing  crops  "  were  expressly  excepted  from  it.     But  in  fact 

the  necessity  of  relieving  the  landlord  is  just  as  strong  in  the  caae 

of  growing  crops  as  that  of  other  property,  because,  as  we  have 

seen,  the  sale  by  the  Sheriff  operates  in  favour  of  the  vendee  to 

defeat  the  right  to  distrain,  as  effectually  as  if  they  were  severed 

at  the  time  of  execution.    For  these  reasons,  I  think  the  defendant 

is  entitled  to  have  the  order  he  has  moved  for. 


Cramfton,  J. 

I  concur  in  the  judgment  of  my  Lord  Chief  Justice,  and  in 
the  reasons  on  which  that  judgment  is  founded.  I  wish,  however, 
to  add  that  the  14  &  15  Vic.  c.  25,  s.  2,  appears  to  me  to  have  an 
important  bearing  in  support  of  the  view  stated  by  his  Lordship. 
That  enactment  is  to  this  effect : — ''  That  in  case  all  or  any  part  of 
"the  growing  crops  of  the  tenant  of  any  farm  or  lands  shall  be 
"  seized  and  sold  by  any  Sheriff  or  other  officer  by  virtue  of  any 
*^  writ  of  fieri  facias  or  other  writ  of  execution,  such  crops,  so  long 
**  as  the  same  shall  remain  on  the  farms  or  lands,  shall,  in  default  of 
"  sufficient  distress  of  the  goods  and  chattels  of  the  tenant,  be  liable 
*'  to  the  rent  which  may  accrue  and  become  due  to  the  landlord  afier 
"  any  such  seizure  and  sale,  and  to  the  remedies  by  distress  for  re- 
"  covery  of  such  rent ;  and  that,  notwithstanding  any  bargain  and 
"  sale  or  assignment  which  may  have  been  made  or  executed  of 
"  such  growing  crops  by  any  such  Sheriff  or  other  officer."  This 
enactment  is  applicable  to  Ireland  equally  as  it  is  to  England.  It 
is  entitled,  "  An  Act  to  improve  the  Law  of  Landlord  and  Tenant 
**  in  relation  to  emblements,  to  growing  crops  seized  in  exeeuHon^ 
"and  to  agricultural  tenants'  fixtures."  The  state  of  the  law  in  the 
two  countries  as  to  growing  crops  is  somewhat  different.  By  the 
11  G^.  2,  c.  19  (Eng.),  the  landlord  was  given  the  power  of  dis- 
training growing  crops,  a  power  which  he  had  not  by  the  Common 
Law  ;  and  by  the  56  G.  3,  c.  88,  that  law  was  extended  to  Ireland. 
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In  England  the  law  in  that  respect  remains  unchanged  ;  but  that  M.  T.  1851. 

QueeH*sBem:h 
is  not  so  in  Ireland ;  for  the  9  &  10  Vic.  c.  HI,  s.  13,  repeals  the 

56  Cr.  3,  c.  88,  and  takes  from  Irish  landlords  the  right  to  dbtrain 
growing  crops. 

Now  I  think  we  must  assume  that  the  Legislature,  in  enacting 
the  imperial  statute  of  the  14  &  15  Vic.  c.  25,  s.  2,  must  have 
known  what  the  state  of  the  law  in  both  countries  was,  and  that 
in  Ireland  there  did  not  then  exist  the  right  to  distrain  growing 
crops  for  rent,  though  such  a  right  did  exist  in  England.  The  dif- 
ference was  this  in  effect : — the  law  of  England  enabled  the  landlord 
to  distrain  his  tenant's  crops  for  an  arrear  of  rent,  while  the  crops 
remained  uncut ;  in  Ireland  the  right  to  distrain  was  suspended  or 
postponed  until  the  crops  were  severed ;  but  the  crops  while  so  uncut 
still  remained  (in  a  certain  sense)  a  pledge  to  the  landlord  for  his 
rent ;  the  moment  thej  were  severed,  whether  in  the  hands  of  the 
tenant  or  his  vendee,  the  landlord's  right  to  distrain  at  once  accrued. 
If,  then,  an  execution  creditor,  who  by  the  Common  Law  had  the 
right  under  a  fieri  facicu  to  seize  and  sell  his  debtor's  growing 
crops,  made  such  a  seizure,  the  crops  so  seized,  whether  in  the  hands 
of  the  Sheriff  or  in  those  of  his  vendee,  became  and  remained  in 
the  cutodj  of  the-  law  until  cut  and  severed  by  the  vendee,  and 
until  a  reasonable  time  for  their  removal  had  elapsed.  The  prin- 
ciple of  **custodia  legis**  thus  in  England  took  away  the  landlord's 
right  to  distrain  the  growing  crops  of  his  tenant,  in  the  hands  of 
the  Sheriff  or  his  vendee  from  the  moment  of  seizure ;  in  Ireland 
it  operated  to  deprive  the  landlord  of  his  right  to  distrain  the 
severed  crops  from  the  moment  of  severance  only,  when  that  right 
accrued;  until  a  reasonable  time  for  its  removal  by  the  vendee  had 
elapsed.  In  England  the  creditor's  right  to  remove  the  severed 
crops,  as  well  as  any  other  goods  which  had  been  seized,  was  mo- 
dified by  the  statute  which  made  his  payment  of  the  arrear  of  rent 
due  to  the  landlord,  not  however  exceeding  a  year's  rent,  a  condition 
precedent  to  his  right  to  remove  the  goods.  Our  statute  of  Anne 
in  similar  terms  imposes  a  similar  condition  on  the  execution  creditor 
before  he  shall  be  entitled  to  remove  whatever  goods  and  chattels 
may  have  been  seized  under  iht  fieri  fdkcicLs. 
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M.  T.  1851.        But  it  is  suggested  that  the  landlord's  .right  to  the  year's  rent 
Queen*8  Bench 

under  the  statute  of  Anne  must  be  understood  to  be  co-extensive 

only  with  the  subject  matter  which  was  distrainable  by  him  when 
the  execution  was  laid  on ;  and  that  in  Ireland  therefore  the  right 
to  the  year's  rent  does  not  arise  when  the  subject  of  seizure  is  a 
growing  crop.  But  I  think  the  more  accurate  and  reasonable  view 
of  the  subject  is,  that  his  right  to  the  year's  rent  is  co-extensive  not 
with  that  which  was  liable  to  his  distress  at  the  time  of  the  execution 
laid  on,  but  with  that  which  was  liable  to  his  distress  at  any  time 
before  its  removal  by  the  vendee. 

Now  the  enactment  of  the  14  &  15  Vic,  to  which  I  have  re- 
ferred, appears  to  me  to  be  founded  on  this  view  of  the  subject : — 
It  manifestly  assumes,  in  the  case  of  a  seizure  and  sale  of  growing 
crops  under  2i  fieri  facias  (in  Ireland  as  well  as  in  England),  that 
the  year's  rent  provided  for  by  the  statute  of  Anne  is  already  se- 
cured, and  it  proceeds  to  provide  for  the  new  gale  of  rent  accruing 
due  since  the  execution  laid  on,  and  before  the  removal  of  the  crops. 
I  must  give  credit  to  the  Legislature  for  knowing  the  law  it  was 
about  to  change  or  modify,  and  I  cannot  impute  to  it  the  absurdity 
of  allowing  to  the  Irish  landlord  the  power  of  compelling  payment 
of  the  gale  which  accrued  due  to  the  landlord  after  the  seizure,  and 
leaving  the  arrear  due  before  the  seizure  unprovided  for,  contrary  to 
the  course  in  England.  The  Act  of  14  &  15  Vic,  was  intended  for 
the  benefit  of  the  landlord,  whether  English  or  Irish.  It  provides  a 
common  remedy  for  what  appeared  to  be  a  common  mischief,  and  it 
plainly  intimates  that  the  English  and  the  Irish  landlord  stood  upon 
a  common  footing  in  relation  to  their  rights  as  against  an  execu- 
tion creditor,  under  whose  execution  their  tenant's  growing  crops 
had  been  seized  and  sold.  Put  the  case  of  a  seizure  and  sale  both 
of  growing  crops  and  of  furniture,  or  other  moveable  goods,  and 
suppose  tjie  produce  of  the  sale  of  the  furniture  to  be  inadequate  to 
pay  the  year's  rent.  What  is  the  Sheriff  to  do  ?  Is  the  landlord  to 
have  only  the  produce  of  the  sale  of  the  furniture  ?  That  leaves 
the  year's  rent  unpaid,  and  therefore,  under  the  statute,  there  can  be 
no  removal  of  the  goods  seized.  Is  he  to  have  nothing  from  the 
produce  of  the  sales?     That  would  be  equally  against  the  statute. 
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It  remains,  therefore,  that  in  the  case  I  have  put,  the  landlord,  even   M.  T.  1851. 

Queen's  Bench 
in  Ireland,  is  entitled  to  the  whole  year's  rent  before  the  removal  of      ^ ' 

ALLEN 

the  growing  crops  as  well  as  of  the  furniture.   It  can  make  no  differ-  ^^ 

ence  that  only  growing  crops  were  seized.  lloyd. 


Moore,  J. 

I  concur  in  the  judgment  of  my  Lord  Chief  Justice,  and  my 
Brother  Crampton,  and  the  reasons  they  have  assigned. 

Independent  of  that  statute  to  which  my  Brother  Cramfton  has 
adverted,  I  have,  after  much  fluctuation  of  opinion,  come  to  the  ' 
conclusion,  that  this  case  comes  within  the  operation  of  the  statute 
of  9  Anne,  c.  8.  The  question  is  one  of  the  utmost  importance ; 
it  depends  on  the  construction  of  a  statute  more  generally  in  opera- 
tion and  use  than  almost  any  other  on  the  statute  book,  and 
involving  the  rights  of  two  classes  of  the  community ;  it  involves 
the  right  of  every  landlord,  on  whose  land  there  should  be  a  grow- 
ing crop,  and  of  all  creditors  who  might  seize  such  crops  under  an 
execution. 

The  object  of  the  statute  of  Anne,  as  expressed  in  its  pre- 
amble, was  for  the  more  easy  and  eflectual  recovery  of  rent.  To 
accomplish  this  object,  the  statute  does  not  profess  to  extend  the 
right  of  a  landlord,  by  giving  him  power  to  distrain  any  thing 
which  before  the  Act  he  could  not  by  law  distrain  ;  but  the  statute 
appears  to  me  to  operate  by  a  restriction  of  the  rights  of  the  exe- 
cution creditor  to  the  extent  of  a  year's  rent,  by  depriving  him  of 
the  protection  of  a  legal  principle,  which  but  for  the  statute  he 
would  be  entitled  to.  It  has  been  held  under  that  statute  that 
the  liability  of  a  Sheriff  to  a  landlord  only  arises  where  there  has 
been  an  actual  removal  of  the  goods  taken  under  the  execution ;  and 
in  the  case  of  Smallman  v.  Pollard  (a),  it  was  held  that  a  bill  of 
sale  by  the  Sheriff  did  not  constitute  a  constructive  removal  so  as 
to  render  him  liable;  and  it  therefore  appears  to  me  that  the 
removal  of  the  goods  by  the  Sheriff  or  his  vendee  is  the  period  to  be 
looked  to  for  the  ascertainment  of  the  rights  of  the  conflicting 
parties.     It  is  plain  that,  with  some  few  exceptions,  all  goods  and 

ifl)  8  Jut.  246. 
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QueeiCsBench 

of  immediate  removal,  are  liable  to  be  distrained  for  rent.  Grow- 
ing crops  were  not  in  that  state  distrainable  for  rent  at  Common 
Law,  nor  are  they  now  in  this  country ;  but  when  severed,  they  were 
clearly  subject  to  the  distress,  so  long  as  they  remained  on  the 
demised  premises.  In  like  manner,  fixtures  attached  to  the  soil  were 
not  distrainable,  but  if  severed  from  the  soil  they  then  became 
distrainable  on  the  demised  premises,  like  any  other  goods  and 
chattels.  Growing  crops  and  fixtures,  though  not  in  that  state 
liable  to  a  distress,  were  at  all  times  capable  of  being  seized  under 
an  execution,  and  if  so  seized,  they  were  when  severed  from  the 
soil  protected  from  a  distress,  by  the  principle  of  their  being  in  cug- 
todia  legis, 

I  think  the  operation  of  the  statute  of  Anne  was  to  deprive  the 
execution  creditor  of  his  protection  under  that  principle,  to  the  ex- 
tent of  a  year's  rent,  if  due  at  the  time  of  seizure ;  and  accordingly 
the  prohibitory  words  of  the  statute  are  co-extensive  with  the  power 
of  the  Sheriff  under  the  execution,  and  extend  to  all  good*  and 
chattels  whatsoever^  which  could  be  taken  by  him  under  it.  There 
is  nothing  in  the  Act  to  limit  or  qualify  the  generality  of  the  words 
used,  or  to  justify  the  Court  in  saying  that  the  statute  is  to  extend 
to  some  goods  and  not  to  others.  I  think  the  true  constraction  of 
the  statute  is,  to  prohibit  the  removal  of  any  goods  and  chattels 
taken  under  an  execution,  vnless  a  year's  rent,  if  due  at  the  time  of 
seizure,  be  paid.  By  this  construction,  the  object  of  the  statute 
is  accomplished,  and  full  effect  given  to  the  words  used,  without  any 
restriction  or  qualification.  I  think  this  construction  is  strongly 
supported  by  the  2nd  section  of  14  &  15  Ftc.,  c.  25,  to  which  my 
Brother  Crampton  has  referred,  and  which  extends  to  Ireland.  It 
had  been  held  in  the  case  of  Hoskins  v.  Knight  (a),  and  in  other 
cases,  that  under  the  statute  of  Anne^  the  landlord  had  no  rights  as 
to  rent  which  accrued  due  after  the  seizure  in  execution ;  but  the 
statute  of  Vic,  gives  the  landlord,  in  certain  cases,  a  power  to 
distrain  growing  crops  previously  taken  under  an  execution  for  rent 
which  accrued  due  after  the  seizure;  the  Legislature  plainly  con- 

(a)  1  M.  &  SeL  245. 
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sidering  that  ander  the  statute  of  Anne  the  landlord  was  suffi-   M.  T.  1851. 

Queen*  8  Bench 
cientlj  protected  as  to  the  rent  which  had  accrued  before  the  seizure, 

and  giving  him  a  further  protection  as  to  rent  which  had  accrued 

due  after.    It  appears  to  me  therefore  that  the  statute  of  Vic.  maj 

be  considered  as  a  legislative  declaration  of  what  was  Ae  law  under 

the  statute  of  Anne^  and  thus  fortifies  the  construction  which  I 

have  given  to  that  statute. 

For  these  reasons,  in  addition  to  those  assigned  by  the  other 

Members  of  the  Court,  mj  opinion  is  that  judgment  should  be 

entered  for  the  defendant. 

Judgment  for  defendant. 


Executors  COLLINS  v.  O'MULLANE. 

£.  ScnuuvAN,  on  behalf  of  the  plaintiff,  moved  that  the  demurrer 
taken  to  the  plaintiffs'  declaration  be  set  aside  for  irregularity. 

The  declaration  was  in  the  common  form  in  assumpsit,  for  goods 
sold  and  delivered  by  the  testator  to  the  defendant,  and  stated  the 
day  on  which  the  causes  of  aojtion  accrued  without  a  videlicet,  and 
concluded  with  profert  of  the  letters  testamentary.  The  defendant 
craved  oyer  of  the  letters  testamentary,  and  only  set  out  the  certi- 
ficate of  the  ordinary,  and  then  specially  demurred  to  the  declaration 
on  the  ground  of  repugaancy,  as  it  appeared  that  the  day  on  which 
the  letters  testamentary  were  granted  was  prior  to  the  date  on  which 
the  promises  were  stated  in  the  declaration  to  have  been  made  to  the 
testator. 


Nov,Z. 


A    defendant 
crayed  oyer  of 
letters  testa- 
mentaiT,    and 
omitted  to  set 
ont   the  will, 
only   stating 
the  certificate 
of    the    ordi- 
naiy.    Held, 
that  sach  pro- 
ceedings were 
irre^o&r,  and 
woiud  be   set 
aside  on  mo* 
tion. 


Sullivan^  for  the  motion. 

The  letters  testamentary  are  imperfectly  set  out;  the  will  should 
have  been  set  out  in  Jubc  verba  on  the  demand  of  oyer,  as  it  consti- 
tutes part  of  the  letters  testamentary :  this  is  sufficient  ground  for 
VOL.  2  9  L 


66  COMMON  LAW  REPORTS. 

M.  T.  1851.  setting  aside  the  demurrer:   Wallace  v.  The  Duchess  of  Cumber- 
Queens  Bench 
V— V '     land  {a).    It  was  there  held,  if  a  defendant,  after  craving  oyer  ol 

COLLINS 

^^  a  deed,  do  not  set  forth  the  whole  deed,  the  plaintiff  may  sign  judg- 

o*MCLLANE.  ment-  as  for  want  of  a  plea,  or  the  Court  will  set  aside  the  plea  : 
6  Bac.  Ah.  Pleas,  p.  330 ;  Cole  v.  Hulme{b), — [Blackbu&ne,  C.  J. 
The  case  of  a  deed  may  be  distinguishable  from  that  of  a  will.  The 
liability  in  such  a  case  may  depend  on  the  construction  of  the  deed ; 
here  it  depends  on  the  granting  of  the  letters  testamentary.] — A 
similar  rule  was  adopted  in  the  case  of  a  will,  in  Daly  v.  Ma- 
hon  (c),  where,  as.  in  this  case,  the  certificate  of  the  ordinary  alone 
was  set  forth,  and  the  plaintiff  was  allowed  to  mark  judgment  for 
want  of  a  plea :  1  Saund.  291,  H ;  Shepherd  v.  Shorihose  {d). 

B,  Stephens  and  Richards,  contra. 

The  case  of  Daly  v.  Mahon  merely  establishes  that  the  pleader 
has  the  option  of  including  both  the  will  and  the  letters  testamentary 
on  a  demand  of  oyer ;  but  whore  there  are  two  separate  documents, 
and  but  one  necessary  to  establish  the  case,  it  is  sufficient  for  tlie 
pleader  to  set  out  that  one  only.  In  the  case  of  a  bond  and  condi- 
tion it  is  not  necessary  to  set  out  both  :  Newton  v.  Wilmot  (e). 

Per  Curiam. 

Set  aside  the  demurrer,  with  costs,  the  defendant  to  plead  issu- 
ably. 

(«)  4  T.  R.  370.  (6)  3  M.  &  Ry.  86,  note. 

CO  5  Scott,  G06.  (J)  I  Stra.  412. 

(c)  8M.  &W.  711. 
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BIRCH  V.  SIR  WILLIAM  SOMERVILfcE. 


Nov,  3. 


J.  Perrin,  on  behalf  of  the  defendant,  moved  that  the  plaintiff  do  The   copy   of 

famish  a  further  bill  of  particulars  of  his  demand  in  this  cause,  qq  which  a 

The  action  had  been  brought  by  the  plaintiff,  the  proprietor  of  a  ^n^ded* 

newspaper,  against   the  defendant     The   declaration   contained  a  2J^*r^""5? 

count  for  soods  sold  and  delivered,  and  on  an  account  stated,  and  ^!^  J*y  ^® 
^  '  210th  General 

the  following  bill  of  particulars  of  the  plaintiff's  demand  had  been  Order,  other- 
wise the  mo- 
furnished  : —  tion  cannot  be 

'•To  balance  remaining  due  for  the  work,  labour,  and  services  rcn-  sustamed. 

dered  by  plaintiff  to  and  for  the  defendant,  and  also  for  work,  -'^®  affid* 

labour,   and  services  rendered  by  plaintiff,  in  support  of  the  yi^  ^  reply 

existiiig  administratioD,  at  the  instance  and  request  of  the  de-  to  such  affida- 

fendant,  from  the  16th  of  July  1848,  to  the  16th  of  January  ^iLl^^d^  £^^ 
lodl      ••              •••              •••              •••              •••              •••              •••     x>U|fvil/      oArtv    takixii? 

**  To  weekly  numbers  of  the   World  newspaper  supplied  to  said  dc-  advantage    of 

fendant,  and  distributed  at  his  like  request  ...  ...  300     *he    infor- 

mauty. 

£7,000"        A    bill    of 
The  defendant  had  made  an  aflidavit  in  support  of  the  motion,  in  J**^?"^  i^ 

which  he  stated  that  the  plaintiff  had  instituted  an  action  in  the  something 

more    than    a 

Court  of  Queen's  Bench   in   England,  for  a  similar  demand,  and  ™ere  echo  of 

the    dedara- 

^rved  a  similar  bill  of  particulars,  which  being  considered  insuffi-  tion,    and 

should   state 

cient  and  vague,  an  order  was  made,  as  deponent  was  informed  and  specifically  the 

dates    and 

believed,  that  the  proceedings  in  that  cause  should  be  stayed  until  a  items    of  the 

further  bill  of  particulars  was  delivered,  with  the  dates  and  items  of 
the  demand  ;  that  no  amended  particulars  had  been  furnished,  and 
that  no  further  proceedings  had  been  taken  in  that  action  ;  that 
deponent  and  those  acting  for  him  could  not  know  the  particulars 
of  the  work  and  labour  all(;g(id  to  have  been  done,  and  of  the  ser- 
vices rendered  to  the  defendant,  unless  furnished  with  an  amended 
bill  of  particulars,  stating  same  in  detail  ;  and  that  he  was  not 
aware  of  his  being  in  any  way  indebted  to  the  plaintiff  for  any 
sum  of  money,  or  on  any  account  whatever ;  and  that  he  was  ad- 
vised, and  believed,  that  it  was  material  and  necessary  to  have  the 
items  in  detail  of  the  alleged  account.     The  plaintiff  had  filed  an 
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M.  T.  1851.  affidavit  in  reply  to  this,  stating  that  the  action  was  commenoed 
Queen  s  Bench 

' — ^^ — '     for  money  due  to  him   for  writing  and   inserting   in  the   World 

»• newspaper  articles  at  the  request  of  the  defendant;  and  that  he 

believed  that  the  defendant  was  perfectly  well  acquainted  with  the 
particulars  of^this  action,  and  had  means  of  knowing  thereof,  by 
reference  to  copies  of  his  own  letters  transmitted  to  deponent,  the 
originals  of  which  were  in  deponent's  custody ;  that  defendant  had 
made  payments  from  time  to  time  on  account  of  these  services  so 
rendered  by  the  plaintiff,  by  personal  cheques  drawn  upon  the  banks 
of  Messrs.  La  Touche  of  Dublin,  uid  Drummond  of  London  ;  that 
during  the  years  covered  by  the  bill  of  particulars,  deponent's  ser- 
vices were  rendered  weekly,  and  sometimes  daily,  to  the  defendant ; 
and  that  he  had  sat  up  at  nights  engaged  in  literaiy  composition,  at 
the  request  and  with  the  knowledge  of  the  defendant.  In  the  copy 
of  the  defendant's  affidavit,  served  on  the  plaintiff's  attorney,  the 
jurat  was  omitted,  and  nothing  at  the  end  of  it  but  the  words 
"sworn,  &c." 

If  hitesidej  contra,  objected  to  the  affidavit  on  which  the  motion 
was  grounded,  as  being  informal,  and  not  in  compliance  with  the 
13  Vic.  c.  18,  s.  44,  directing  a  true  copy  of  every  affidavit  to  be 
served  on  the  opposite  party,  and  210th  General  Order,  directing 
that  all  Commissioners  for  taking  Affidavits  shall  certify  in  the 
jurat  of  every  affidavit  taken  by  them,  either  that  they  know  the 
deponent  himself  or  some  person  named  in  the  jurat,  who  certifies 
his  knowledge  of  him  the  deponent ;  that  was  omitted  in  this  affi- 
davit, nor  is  it  shown  distinctly  when  it  was  sworn:  In  re  Lhyd(a). 
The  84th  General  Order  renders  an  affidavit  necessary  on  a  motion 
such  as  the  present.  The  plaintiff,  having  filed  an  affidavit  in 
reply  to  that  made  by  the  defendant,  does  not  thereby  waive  the  ob- 
jection to  this  irregularity :  Clothier  v.  Ess  {b) ;  Barham  v.  Lee  (c). 

Cbamfton,  J. 

The  plaintiff  clearly  has  a  right  to  object  to  the  form  of  the 
affidavit. 

(a)  15  Q.  B.  682.  (6)  3  M.  &  Scott,  216. 

(c)  4  M.  &  Scott,  327. 
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(^u€eM*s  Bench 

The  Act  of  Parliament  has  not  been  complied  with,  the  affidavit     >-^'-v — *^ 

BIBCH 

not  being  in  the  form  thereby  directed.     Let  the  motion  be  refused,  f), 

without  costs,  and  let  the  time  for  pleading  be  extended,  without  *^***'^'^*"' 
prejudice  to  the  plaintiff  making  a  further  application. 


renewed  the  application,  on  a  similar  affidavit,  containing        ^ot>.  8. 
a  proper  form  of  jurat :  Fergusofis  Formsy  p.  608.    Duffy  v.  Arm- 
strong  (a).     In  an  action  like  the  present,  the  particulars  should  be 
as  specific  as  possible ;  Prichard  v.  Nelson  {b). 

Whiteside  and  Macdonoghy  contra. 

This  application  is  against  the  practice  of  the  Court,  it  being 
nothing  but  the  re-agitating  a  matter  previously  decided  by  the 
Court.  The  defendant  abstains  from  answering  a  single  statement 
in  our  affidavit,  and  we  swear  sufficient  knowledge  is  given  to  him 
by  our  bill  of  particulars;  we  state  the  services  were  rendered 
by  publications  in  the  World  newspaper,  and  by  attendances  on 
the  defendant  and  his  secretary.  In  an  action  by  the  builder  of 
a  house  or  carriage,  it  is  not  necessary  to  set  out  each  item  of  the 
particulars.  That  case,  Prichard  v.  Nelson^  was  an  action  brought 
against  a  stranger  whom  it  was  endeavoured  to  make  liable  by 
construction ;  that  is  not  the  present  case  ;  here  is  no  endesTonr  to 
make  Sir  W.  Somerville  liable  by  construction.  By  rule  of  the 
Court,  no  bill  of  particulars  is  to  exceed  three  folios ;  and  is  the 
plaintiff  to  set  out  all  the  articles  in  the  World  ?  The  King  v. 
Orde  {e) ;  Todd  v.  Jeffery  (d) ;  Hurcum  v.  Steriker  {e).  As  to  the 
affidavit  of  the  defendant,  it  is  a  mistake  to  say  it  is  like  the  prece- 
dent  in  Perg.  Forms,  Prichard  v.  Nelson  (/)  ;  Anonymous  (g)  ; 
Higgins  v.  Ede  (A)  ;    Younge  v.  Fisher  (i), 

Perrin  replied. 

(a)  Glaec  315.  (6)  16  M.  &  W.  772. 

(c)  8  Ad.  &  EL  420,  n.  ((/)  7  Ad.  &  El.  519. 

(e)  2  Dowl.  N.  S.  524.  (/)  4  Dowl.  &  Low.  603. 

{g)  2  Law  Bee  O.  S.  489.  (A)  3  Dowl.  &  Low.  471. 

(0  7  Jut.  69. 
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^— .^  '       When  this  case  was  previously  before  the  Court,  it  appeared  that 

BIRCH 

V.  the  defendant,  being  bound  to  sustain  his  application  by  affidavit, 

had  not,  pursuant  to  13  Vtc.  c.  18,  s.  44,  served  a  true  copy  or 
the  affidavit  with  his  notice  of  motion,  the  jurat  of  the  affidavit 
'  being  omitted,  and  therefore  the  Court  felt  it  could  not  enter  into 

the  merits  of  the  motion.  We,  however,  made  an  order  on  that 
motion  with  a  view  of  enabling  the  defendant  to  renew  his  appli- 
cation, and  have  it  determined  according  to  its  merits  and  justice. 
A  second  bill  of  particulars  has  been  furnished  since  that  order,  but 
the  Court  consider  both  bills  of  particulars  served  to  be  illusory, 
and  therefore  that  the  motion  must  be  granted,  with  costs. 


W.  H.  C.  MARRATT  and  JOHN  O'CONNOR 

V. 

WALTER  WALSH. 

Nov,  17. 
A  bond,  exe-  This  case  had  been  before  the  Court  in  Easter  Term  1851,  under  the 
Sd*^C**I^i^  title  of  "  The  Guardians  of  the  Poor  of  the  Waierford  Union  v. 

their  mdividu-   ffr^lter  Walih;*  on  a  demurrer  taken  to  a  declaration  in  an  action 
al  names  as 

paid  officers     ^f  j^^  qq  ^  l^^jj^j  conditioned  to  account  as  poor-rate  collector,  and 

duly  appointed  ^  ' 

for  the  purpose  executed  by  the  defendant  Walsh  to  the  present  plaintiffs  Marratt 
of  carrying 

into  execution  and  O'Connor,  therein  described  as  paid  officers,  duly  appointed  for 

the  proyisions 

of  the  Poor-  the  purpose  of  carrying  into  execution  within  the  Waterford  Union 

law  Act,comes  .  ,  /.    ,       ^^        ,  .  r« 

within  the  ex-  the  provisions  of  the  Poor-law  Act.     The  guardians  having  de- 

96th  section  of  clared   on  this  bond  in  their  corporate  name,  the  Court  decided 

Vic,  c,56  and  ^^^^  were  not  entitled  to  sue  in  that  capacity,  as  the  bond  was  made 

rtmpd^.^  to  persons  described  to  be  paid  officers  duly  appointed,  and  the 

Sembk, —      money  was  to  be  paid   to  them  or  their   attorney,   successors   or 
Thatonawrit 

of  inquiry  in  assigns  (a).     The  guardians  of  the  union  thereupon  by  virtue  of  a 
pursuance  of  a 

suggestion  of  breaches,  the  bond  on  which  the  judgment  is  entered  may  be  objected        .v 
to  for  want  of  a  stamp. 

(a)  1  Com.  Law  Rep.  370. 
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MA&RATT 

V, 
WALSH. 


warrant  of  attornej,  executed  coDtemporaneously  with  the  bond,  M.  T.  1851. 

entered  judgment  and  suggested  breaches,  and  a  writ  of  inquiry     ^^ . 

was  sped  before  Moorb,  J.,  at  the  Summer  Assizes  of  the  county 
of  Waterford.  The  bond,  being 'offered  in  evidence  with  the  con- 
dition annexed,  was  objected  to  by  the  defendant's  Counsel,  on  the 
ground  of  its  not  being  stamped  ;  but  the  plaintiffs'  Counsel  con- 
tended that  it  was  exempt  from  stamp  duty  by  virtue  of  the  1  &  2 
Vie.  c.  56,  8.  96  (Poor-law  Act),  and  that  even  if  it  were  liable  to  a 
stamp  duty,  such  objection  could  not  be  made  after  judgment  being 
entered  on  the  bond.  The  learned  Judge  ruled  with  the  plaintiffs* 
Counsel,  and  the  jury  found  for  the  plaintiffs. 

A  conditional  order  having  been  obtained  to  set  aside  this  verdict, 
and  that  a  nonsuit  or  verdict  should  be  entered  for  the  defendant, 
on  the  ground  of  the  admission  of  illegal  evidence,  pursuant  to  leave 
reserved — 


Lynch  and  Harris  showed  cause. 

The  objection  that  this  bond  is  inadmissible  for  want  of  a  stamp 
cannot  be  sustained  after  judgment  was  entered  on  it:  the  only 
purpose  for  which  it  was  produced  at  the  inquiry  was  to  show  that 
it  was  the  identical  bond  executed  by  the  defendant.  Kearney  v. 
Power  (a)  may  be  relied  on  by  the  other  side ;  but  that  case  was 
not  well  considered ;  no  reasons  arc  assigned  for  the  judgment. 

But  assuming  that  the  objection  was  admissible,  this  instrument 
was  exempt  from  a  stamp.  The  1  <&  2  Vic,  c.  56,  s.  96,  enacts  **  that 
^'  no  advertisement  inserted  by  or  under  the  direction  of  the  Com- 
'<  missioners  in  the  London  or  Dublin  Gazette^  or  any  newspaper,  for 
*^  the  purpose  of  carrying  into  effect  any  provisions  of  this  Act,  nor 
<<  any  charge,  mortgage,  bond  or  instrument  given  by  way  of  security, 
'*  in  pursuance  of  the  orders  of  the  Commissioners,  and  conformable 
^'thereto,  nor  any  transfer  thereof,  nor  any  contract  or  agreement 
<*  made  or  entered  into  in  pursuance  of  such  orders,  and  conformable 
*'  thereto,  nor  any  conveyance,  demise  or  assignment  respectively,  to 
*'  or  by  the  Commissioners,  nor  any  receipt  for  rate,  nor  any  other 
^^  instrument  made  in  pursuance  of  this  Act,  nor  the  appointment  of 

(a)  7  Ir.  Law  Rep.  465. 
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M.  T.  1851.  **  any  paid  officer  engaged  in  the  administration  of  the  laws  for  the 

.'--^     '*  relief  of  the  poor,  or  in  the  management  or  collection  of  the  poor- 

'*  rates,  shall  be  charged  or  chargeable  with  any  stamp  duty  what- 


V, 
WALSH. 


"  ever." 


This  is  one  of  the  documents  there  referred  to;  it  was 
one  of  the  modes  for  carrying  out  the  provisions  of  the  Act. 


Mariley  and  Meagher y  contra. 

The  plaintiffs  had  no  power  in  their  individual  capacities  to  bind 
the  guardians  of  the  union ;  and  if  so,  a  document  taken  in  that 
capacity  cannot  be  considered  to  be  a  document  in  pursuance  of  the 
orders  of  the  Commissioners. 

Blackburne,  C.  J. 

We  are  clearly  of  opinion  this  bond  was  exempt  from  stamp  duty, 
and  therefore  the  cause  shown  must  be  allowed,  with  costs. 


Nov,  17. 

A  tenant  from 
year  to  year 
died,  leaving  a 
widow  and  an 
only  son,    an 
inmnt  :   the 
widow  remain- 
ed in  posses- 
sion, and  sub- 
sequently 
married;    her 
second  hus- 
band   obtain- 
ed a   lease  of 
the  premises 
so  held  by  the 
deceased  for  a 
term  of  seven 
years  during 
the  minorily 
of  the  infmt. 
Beld,  on  the 
expiration  of 
that  teim,  the 
notice  to  quit. 


ARMSTRONG  t;.  LOUGHNANE  and  HICKIE. 

E^CTMENT  on  the  title,  to  recover  certain  premises  in  the  county 
of  Tipperary. 

The  case  was  tried  before  Pennefather,  B.,  at  the  last  Summer 
Assizes  for  that  county. 

It  appeared  from  the  evidence,  that  previous  to  the  year  1848  the 
premises  in  question  were  held  by  Richard 'Loughnane,  the  father  of 
one  of  the  defendants,  as  a  tenant  from  year  to  year,  at  the  rent 
of  £4  per  annum,  from  the  grandfather  of  the  plaintiff".  Richcurd 
Loughnane  did  not  live  upon  the  lands,  but  sub-let  them  to  occupy- 
ing tenants,  at  a  profit  rent.  He  died  in  1 838,  leaving  a  widow,  and 
the  defendant  Michael  Loughnane,  an  only  son,  surviving.  Michael 
Jjoughnane  was  then  a  minor.     The  widow,  on  the  death  of  her 

landlord  was  entitled  to  maintain  an  ejectment  without  serving  a 
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hudbaiid  Richard  Loughndne,  entered  into  receipt  of  tbe  profit  M.T..  1851. 
rent  tura- sttbseqiMntly  married  the  other  aefendant  Hickie,  whotn     ■— .■  y  -  »^ 

AaMSTROMO 

1844  obtained  a  lease  of  the  premises  from  the  person  undeCxWfaoti  9. 

the  plaintiff  derived,  expressed   to  be  made  to  him  in    trust  for    ^'O^^hnanb. 
Michael  Loughnane,  then  a  minor,  for  a  term  ending  the  Ist  May 
1851,  when  the  minor  was  to  attain  his  full  age. 

The  ioterest  of  the  lessor  having  vested  in  the  plaintiff,  he,  on 
the  expiration  of  Uiat  term,  brought  the  present  ejectment.  The 
plaintiff  having  cbsed  his  case,  the  defendants  called  for  a  non- 
suit, on  the  ground  that  the  tenancy  from  year  to  year  in  Richard 
Loughnane  being  still  subsisting,  it  ought  to  have  been  determined 
by  a  notice  to  quit ;  and  that  being  still  subsisting  and  vested  in 
the  personal  representative  of  Richard  Loughnane  as  trustee  for 
the  next-of-kin,  it  could  not  be  deemed  to  have  been  surrendered 
by  the  acceptance  of  the  lease  of  1844  by  the  defendant  Hickie. 

The  learned  Judge,  being  of  opinion  there  was  no  legal  evidence 
of  tbe  determination  of  the  tenancy  from  year  to  year,  which 
appeared  to  be  still  outstanding,  nonsuited  the  plaintiff. 

An  order  nisi  having  been  obtained  to  set  aside  this  nonsuit — 

Rolleston  (with  him  J,  Pennefather)  showed  cause. 

The  tenancy  from  year  to  year  is  still  subsisting,  and  there  is 
nothing  to  show  a  surrender  of  that  tenancy.  The  acceptance  of  a 
lease  by  Hickie  oould  not  operate  as  a  surrender  by  operation  of 
law,  as  he  was  not  the  personal  representative  of  Richard  Lough- 
nane, no  administration  having  been  taken  out  to  him:  Lessee 
Reade  v.  Kennedy  (a).  It  was  there  held,  that  a  notice  to  quit, 
signed  by  the  mother  of  an  infant  as  guardian,  without  any  proof 
of  her  appointment  as  such,  was  insufficient  to  support  an  eject- 
ment.— [Cbampton,  J.  The  plaintiff  has  a  legal  title ;  is  he  not 
endtled  to  recover  on  that  ?  you  merely  show  an  equitable  title. — 
Bjlackbubnb,  C.  J.  According  to  your  argument,  the  title  is  in 
the  personal  representative,  who  does  not  exist.] — These  parties  are 
all  in  possession,  and  they  are  entitled  to  be  treated  as  assignees  of 


{a)  12  Ir.  Law  Rep.  565.      * 
VOL.    2.  10   L 
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M.  T.  1851.  the  interest  of  Richard  Loughnane,  and  that  interest  could  only  be 
>-^v'-— ^    got  nd  of  by  a  surrender  by  operation  of  law.     Rees  d.  Meare»  v. 

ARMSTBONO 

V,  PerrM  (a). 

LOUGHNANE. 

MartUy  and  Meagher^  contra. 

The  case  of  Rees  v.  Perrott  is  in  our  favour ;  for  that  establishes 
that  the  landlord,  after  the  death  of  a  tenant  from  year  to  year,  may 
treat  the  party  in  possession  as  assignee  of  the  tenant's  interest,  and 
he  cannot  defeat  the  landlord's  interest  by  setting  up  an  outstanding 
legal  estate.  In  Jones  y.  Murphy  (b)  the  principle  is  carried  still 
further.  There  the  widow  of  a  deceased  tenant  £rom  year  to  year 
accepted  a  proposal  made  to  her  to  give  up  the  possession,  she  re- 
maining in  as  caretaker ;  and  the  Court  held  this  amounted  .to 
evidence  of  a  surrender  by  operation  of  law. 

Blackburne,  C.  J. 

We  are  of  opinion  this  nonsuit  must  be  set  aside.  Richard 
Loughnane  was  tenant  from  year  to  year ;  he  died  in  1838,  leaving 
a  widow  and  infant  son,  aged  eight  years.  How  soon  after  the 
death  of  the  tenant,  his  widow  entered  into  possession  of  the  pre- 
mises, or  married  her  present  husband,  does  not  appear,  but  it  is 
plain  she  and  her  second  husband  were  in  possession  in  1844.  The 
legal  tenancy  was  not  then  actually  or  legally  vested  in  any  per- 
son, but  it  was  presumptively  in  the  widow  while  she  remained 
unmarried,  and  after  her  marriage  in  her  husband  ;  therefore, 
according  to  the  authorities,  the  landlord  might  have  determined  the 
tenancy  by  serving  them  with  a  notice  to  quit.  He  then  makes  a 
lease  to  the  husband,  as  guardian  of  the  minor,  who  plainly  had  an 
equitable  interest,  which  the  landlord  w^  bound  to  acknowledge ; 
but  he  could  have  no  legal  title.  What  then  was  the  operation  of 
that  lease  ?  It  was  made  by  the  landlord  to  a  person  in  actual  pos- 
session, and  presumptively  the  assignee  of  the  interest  of  the  original 
tenant.  The  Court,  therefore,  are  bound  to  presume  a  sun^nder  by 
operation  of  law  of  the  original  tenancy. 

(«)  4  C.  &  P^230.  (6)  2  J.  &  Sy.  323. 
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Cbamptoii,  J.  M.  T.  1851. 

_  -  m  .      m       Qiteeh's  Bench 

I  feel  no  difficulty  in  this  case.    The  single  fact  stated  in  the     ^— "v '  -^ 

▲HHSTRONO 

certificate  seems  to  me  to  rule  this  case ;  that  is,  when  the  lease  was  v. 

LOUQHMANE. 

made  in  1844,  Hickie  was  in  possession,  and  being  in  possession,  the 
primary  presumption  is  that  he  was  in  possession  as  assignee,  and 
therefore  the  only  person  competent  to  give  up  the  possession.  He, 
having  taken  an  interest  for  a  term  of  years,  was  the  only  person 
who  could  be  considered  in  legal  possession. 

MooBE,  J.,  concurred.* 

Order  absolute,  without  costs. 

*  PsaaiN,  J.,  was  at  Nisi  Frius. 
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M.T.  1851. 
CommonPkat. 


Nov,  8. 


W ATKINS  V.  GERNON. 
(Common  Pleas.) 


The  19th  sec-  Lawson,  on  behalf  of  the  plaintiff,  moved  that  the  Taxing-master 

tionofl3Fic.     ^      ,,  ,  , 

c  18,  extends  should  tax,  as  between  party  and  party,  and  m  the  usual  manner, 

to     C&868     in  __- 

which  consents  ^^^  ^^^  ^^  costs  furnished  by  the  plaintiff  in  this  cause.     The  writ 
have^'^S?^  in  the  present  action,  which  was  in  debt,  issued  on  the   19th  of 
^OBB  (rf^debL  November,  for  the  recovery  of  the  amount  of  the  defendant's  accept- 
as  well  as  ance. 
where   pleas 

of  confession  The  declaration,  which  was  filed  on  the  Hth  of  January  follow- 

have   been 

given   in  ac-  ing,  and  before  the  publication  of  the  further  Orders  of  January  1851, 
tions    of  as- 
sumpsit.   The  was  in  assumpsit,  in  the  form  prescribed  by  the  General  Orders  oi 

words  in   the     ,  ,     i»  t^ 

above  section,   the  23rd  of  December  1850. 

**  gyiaJl  within 

the  period  ^^  the  22nd  of  January  1851,  the  defendant  served  notice  of 

practice  <Jthe  °^<^tion  to  set  aside  the  declaration,  as  varying  from  the  writ,  upon 

nl^^f  conf  ^  ^^^^^  the  plaintiff  entered  the  usual  side-bar  rule,  and  amended  the 

fflOTi   in  such  declaration  by  altering  the  form  from  assumpsit  to  debt. 

not  confine  the        On  the  29th  of  January  1851,  the  defendant  served  notice  re- 
operation  of 

the  section  to  quiring  the  plaintiff  to  give  security  for  costs,  on  the  ground  that  he 

cases  in  which 

the  plea   has  was  resident  out  of  the  jurisdiction  ;  and  the  plaintiff  having  acceded 

been    filed 

within  eight     to  this,  the  necessary  recognizance  was  executed  on  the   10th  of 

d^tion.  *  February  1851,  but  was  not  acknowledged  until  the  1st  of  May 
following.  The  affidavit  of  the  attorney  for  the  plaintiff  stated  that 
shortly  after  the  acknowledgment  of  the  recognizance  it  was  agreed, 
at  the  request  of  the  defendant's  attorney,  that  a  sum  of  £10  should 
be  paid  on  account  of  debt,  and  £5  costs,  and  that  the  defendant 
should  give  a  plea  of  confession  for  the  balance,  with  a  stay  of  exe- 
cution until  the  20th  of  August  1851,  which  terms  were  afterwards 
carried  out;  that  afterwards,  finding  that  judgment  would  not  be 
marked  in  an  action  of  debt  upon  a  plea  of  confession,  he  applied 
to  the  defendant's  attorney  to  give  a  consent  for  judgment,  which 
was  done  on  the  27th  of  May  1851,  and  on  which  judgment  was 
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subsequentlj  entered.  That  he  afterwards  funughed  his  costs,  which  M.  T.  1861. 
amouoted  to  £13.  7s.  5d.,  and  issued  a  summons  to  tax  them ;  but     ^-  ^ y-^ 

WATKXH8 

the  Taxing-master  declined  to  enter  upon  the  taxation,  considering 


Vtir 


that  under  the  statute  the  plaintiff  was.  onlj  entitled  to  a  sum  of  £6      obbik>n. 
for  costs. 


Lawsofiy  for  the  plaintiff. 

The  present  case  is  not  within  the  terms  of  the  19th  section  of 
the  13  Vic,  c.  18  (the  Process  and  Practice  Act).  First,  that  sec- 
tion applies  only  to  cases  in  which  the  cause  has  proceeded  in 
regular  course,  and  not  to  a  case  in  which  any  unusual  proceedings 
have  become  necessary  in  the  progress  of  the  cause.  This  appears 
from  the  words,  *'  where  such  defendant  shaU,  within  the  time 
'Vlimited  by  the  practice  of  the  Court,  file  a  plea  of  confession  in 
"such  action,"  which  import  that  the  section  was  not  intended  to 
applj,  for  example,  to  cases  in  which  the  time  for  pleading  has  been 
enlarged  by  special  order. — [Monahan,  C.  J.  Would  not  the  pro- 
viso at  the  end  of  the  sectiori,  that  it  shall  not  apply  to  cases  in 
which,  in  consequence  of  the  defendant  residing  out  of  the  jurisdic- 
tion, it  is  necessary  to  substitute  service,  seem  to  imply  that  but 
for  that  proviso  the  section  would  have  included  such  cases  ?  Sup- 
pose 1^  action  for  goods  sold  and  delivered,  and  that  it  became 
necessary,  in  consequence  of  the  plaintiff  having  furnished  an 
insufficient  bill  of  particulars,  to  apply  to  the  Court  to  compel  him 
to  give  further  particulars,  would  the  defendant  in  consequence  of 
that  be  deprived  of  the  benefit  of  this  section  ?] — The  plaintiff 
would  not  be  taxed  the  costs  occasioned  by  what  was  his  own  de- 
fault. But  secondly,  actions  of  debt  are  not  within  this  section, 
as  appears  from  its  using  the  words  "  plea  of  confession.*'  It  has 
been  held  that  under  12  &  13  Vic.  c.  95,  judgment  entered  upon 
a  idea  of  confession  is  within  the  saving  of  judgments  on  eoffnomit 
contained  in  second  section  of  that  Act :  Gibbofis  v.  Magan  (a). 

Meagher^  for  the  defendant. 

The  construction  of  the  19th  section  contended  for  by  the  plain- 
tiff, Tiz.,  that  actions  of  debt  are  not  intended  to  be  provided  for 

(a)  2  Ir.  Jur.  60. 
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M.  T.  1851.  by  this  section,  would  lead  to  this  result— that  in  case  of  judgment 

CemmonPleas. 

by  default  in  actions  of  assumpsit,  in  which  there  must  be  an  inter- 
locutory judgment,  and  an  inquiry  to  assess  damages,  the  plaintiff 
could  only  recover  £5  costs ;  but  in  actions  of  debt,  in  which  the 
judgment  is  final,  full  costs  may  be  recovered.  The  object  of  the 
section  was  to  provide  for  all  undefended  actions. 


WATKINS 

v. 

QBBNON. 


LawsoHy  in  reply. 


MONAHAN,    C.    J. 

We  are  of  opinion  that  the  present  case  falls  within  the  terms 
of  the  19th  section  of  the  13  Vie.  c.  18,  and  that  it  is  not 
within  the  terms  of  the  proviso  of  the  13  Vic.  c.  19-  The  19th 
section  of  the  former  Act  enacts: — ''That  in  all  cases  in  which 
''judgment  shall  be  permitted  to  go  by  default,  or  where  said  de- 
"fendant  shall  within  the  period  liniited  by  the  practice  of  the  Court 
"  file  a  plea  of  confession  in  such  action,  no  taxation  of  costs  on  the 
"  part  of  the  plaintiff  shall  take  place ;  but  the  officer  of  the  Court 
"  in  which  such  judgment  shall  be  signed  shall,  and  he  is  hereby 
"  required,  in  case  the  writ  of  summons  shaU  have  been  served  in 
"  Dublin,  to  add  to  such  judgment  the  sum  of  £5,  as  and  for  the 
"  plaintiff's  costs ;  but  if  the  writ  of  summons  shall  have  been  served 
"  elsewhere  in  Ireland,  then  the  sum  of  £6  shall  be  added,  for  such 
"  costs  of  the  plaintiff,  to  such  judgment."  And  the  amended  Act, 
after  reciting  the  above  section,  declares  "that  it  shall  apply  only  to 
"cases  of  judgment  by  default  in  personal  actions,  brought  for  reco- 
"  very  of  liquidated  sums  under  twenty  pounds."  It  has  been  insisted 
in  the  first  place,  that  this  is  not  a  judgment  recovered  upon  a  plea 
of  confession,  and  that  the  section  only  applies  to  actions  of  assump- 
sit, and  that  it  does  not  include  actions  of  debt,  to  which  a  plea  of 
confession  is  not  applicable.  But  we  do  not  accede  to  that  inter- 
pretation ;  it  appears  to  us  that  it  was  the  intention  of  this  section 
to  embrace  all  cases  of  undefended  actions,  and  that  it  was  intended 
to  apply  to  actions  of  debt  as  well  as  assumpsit,  although  in  point  of 
form  the  cause  of  action  may  in  one  case  be  confessed  by  a  consent 
for  judgment  and  in  the  other  by   a  plea  of  confession.     With 
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regard  to  the  amended  Act  which  has  been  referred  to,  it  appears  to  M.  T.  1851. 

US  to  have  no  bearing  upon  the  present  case,  and  to  refer  only  to 

cases  in  which  judgment  is  permitted  to  go  by  default,  and  not  to 

cases  in  which  pleas  of  confession  or  consents  for  judgment  are 

given.     But  secondly,  it  was  argued,  that  in  order  to  bring  the 

case  within  the  19th  section  of  the  Process  and  Practice  Act,  the 

plea  of  confession  should  have  been  filed  within  eight  days  from 

filing  the  declaration,  the  ordinary  period  within  which  a  plea  is 

filed,  and  th'at  we  must  give  this  construction  to  the  words,  *'  where 

''the  defendant  shall  within  the  period  limited  by  the  practice  of 

''the  Court  file  a  plea  of  confession;''  but  it  is  sufficient  to  say,  that 

the  time  limited  by  the  practice  of  the  Court  for  filing  a  plea  may 

vary  in  different  cases.     The  defendant  may  by  special  application 

to  the  Court  have  obtained  further  time  to  plead,  or  the  plaintiff  may 

reside  out  of  the  jurisdiction,  and  the  action  may  be  stayed  until  he 

shall  give  security  for  costs,  in  which  case  the  defendant  could  not 

be  bound  to  plead  until  that  security  was  given.     In  all  these 

cases  the  defendant  may  be  said,  in  the  terms  of  the  section,  "  to 

plead  within  the  time  limited  by  the  practice  of  the  Court,"  unless 

we  are  to  insert  the  words  "without  special  application  to  the 

Court,"  which  we  have  no  authority  to  do.     This  motion  must 

therefore  be  refused  with  costs. 

Motion  refused. 


NOLAN  V.  FITZGERALD. 


Nov. 


S.  FsBOUSON,  with  whom  was  Macdonoghy  moved  that  the  order  On  an  appli- 
cation to 
made  by  by  Mr.  Justice  Moore  on  the  23rd  of  October  1851  might  snbetitate  ser- 

be  set  aside  as  irregular,  in  not  stating  specifically  the  affidavits  upon  9th  section  of 

13  Vic.  c  18, 

on  the  gronnd  that  the  defendant  is  resident  oat  of  the  jurisdiction,  it  is  not  necea- 
saiy  that  the  affidavit  in  support  of  the  motion  shonld  state  that  the  defendant  has 
not  been  personally  senred  with  the  writ  of  summons,  and  has  not  i^peaied  accord- 
ing to  the  exigency  thereof. 

An  order  that  sernoe  upon  Messrs.  A  and  B  (partners)  shall  be  deemed  good 
sendee  upon  the  defendant,  is  not  complied  with  by  serving  one  of  those  partners  at 
a  place  which  is  not  their  place  of  business. 
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M.  T.  1861.  which  it  purported  to  be  grounded,  and  inasmuch  as  the  affidavits 
^■i    y     »/  '   did  not  state  that  the  defendant  was  not  personally  served  with  the 

NOLAN 

V.  wnt  of  stunmons,  and  had  not  appeared  according  to  the  eidgency 

of  the  writ,  or  (save  by  information  and  belief),  that  the  defendant 
resided  out  of  the  jurisdiction ;  and  also  that  the  parliamentary  ap- 
pearance might  be  set  aside,  as  being  founded  on  an  irregular  order, 
and  inasmuch  as  the  affidavit  of  service  of  the  writ  of  summons^ 
pursuant  to  the  order  of  the  2drd  of  October  1851,  was  defective. 
The  present  acdon  was  brought  to  recover  the  amount  of  the 
defendant's  acceptance  for  £500. 

On  the  2drd  of  October  1851,  an  order  was  made  by  Mr.  Justice 
MooBE,  in  chamber,  which  professed  to  be  made  '*  on  reading  affida- 
vits" that  service  of  the  writ  of  summons  and  of  the  order  on 
Messrs.  Guinness  and  Mahon,  the  l^d-agents  of  the  defendant,- 
should  be  deemed  good  service  of  the  writ  on  the  defendant ;  and 
it  was  further  ordered  that  a  copy  of  the  writ  and  order  should  be 
left  with  the  said  agents  for  the  said  defendant,  and  that  the  service 
be  made  within  ten  days,  and  that  ..the  defendant  should  have  ten 
days  to  appear.  The  affidavit  of  the  plaintiff's  attorney  (assumed 
to  be  that  upon  which  the  order  was  made)  stated  that  he  was  tM- 
formed  and  believed,  that  the  defendant  had  no  fixed  residence  in 
Ireland,  and  that  he  had  heard  and  believed  that  he  was  then  resi- 
dent on  the  Continent  of  £urope,  but  where  precisely,  the  deponent 
was  unable  to  state ;  that  he  was  possessed  of  considerable  landed 
property,  and  that  Messrs  Robeift  R.  Guinness  and  R.  P.  Mahon 
were  his  land-agents  ;  that  he  applied  for  defendant's  address  at 
their  office,  which  they  declined  to  give,  but  promised  to  forward  to 
him  any  communications  they  might  receive.  That  upon  this  the 
deponent  inclosed  to  Messrs.  Guinness  and  Mahon  a  letter  applying 
to  the  defendant  for  payment,  but  that  he  had  not  received  any  sa- 
tisfactory reply.  The  affidavit  of  the  process-server  stated  that  he 
had  effected  the  service  directed  by  the  order  of  the  23rd  of  October 
1851,  in  the  usual  way,  upon  Robert  R.  Guinness,  one  of  the  partners 
of  the  firm  of  Guinness  and  Mahon,  at  the  Bank  of  Ireland,  and  that 
he  subsequently  left,  at  the  place  of  business  of  the  firm,  a  letter  di- 
rected to  the  defendant,  enclosing  a  copy  of  the  writ,  which  they 
promised  to  forward  to  him. 


COlOfON  LAW  REPORTS.  91 

FUg^Mmm  objected  that  tbe  defendant  had  ii#  appeared,  and  If.  T.  1S51 
that  he  eoaU  not  ilwufow  imtitate  the  preaeDt  motioii.  


MOVAHAK,  C  J. 

If  he  appeared  he  wa«U  waive  the  imgiilarrtj.     We  mast  bear 

the 


S.  Ftrfmaom,  Ibr  the 
The  order  ii  inegahv;  Ibr  the  reatoos  spcci&d  ;   it  doet  oat 
^eeiff  the  afidafila  i^oa  which  the  order  was  foosded :  Jfofrit  t. 
jrCWaM  (a) ;  NmAam  ▼.  Bnsiamih)',    HeaA  r.  NttbiUic). 
But  erea  awwing  the  aiBdaTits  are  iofiieientljr  described,  the  ooljr 
ones  whieh  appear  opon  the  fie  are  not  t officient  n>  aupport  the 
-Older;  thej  do  aot  «ate  diat  the  defradaat  has  not  been  penonaOj 
serrad,  and  haa  not  appealed  acearding  to  the  ejdgencj  of  the  writ. 
In  the  constmetion  of  the  9th  seetioo  of  the  13  Fmt.  c  IS,  the  woids 
**  socfa  deft  iliiH  "  Mast  saan  soch  defendant  as  is  described  in  the 
preTiouB  pan  of  the  setcpee,  that  i5»  a  defendant  who  has  been 
serred  and  haa  not  appeared :  such  is  the  ooostmction  given  to  the 
Ei^;lish  «atBSe  2  iP.4,c.39,a.3,to  which  this  section  eorre^Miods : 
Reid  T.  Fmrdid) ;  M'AJ^  r.  Gvt^^ry  (e) ;  in  whieh  cases  it  has 
been  held  that  the  Comt  wiD  not  grant  libertj  to  enter  an  appear- 
ance, withont  a  stateneat  in  the  aiBdaTit  stating  that  the  dcf«:adant 
has  mat  emured  an  apptaiance. — [Mosahas,  C  J.    In  aD  those 
cases  the  staseaseat  in  the  affidavit  was  a  sort  of  negatiTe  preg- 
nant, as  that  be  had  not  appeared  aoeording  to  the  exigency  o!* 
the  writ,  which  woald  be  ooosistent  with  his  haTing  appeared  on 
the  ninth  day.    B«t  whaterer  maj  be  the  groond  of  those  deci- 
siooa,  we  do  not  agrbe  to  the  ooostmction  joa  propose  to  give  to 
theSthseetianof  this  Act.    Itappean  tons  that  it  pvofesses  to  deal 
with  two  dasaes  of  persons^  one  dass  who  are  within  the  jnrisdic- 
tion,  and  €»  whom,  if  thej  eoold  be  found,  serrice  might  be  eflectei  ; 
bm  the  latter  clanse  relates  to  persons  who  are  not  resident  within 
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Common  Pleas 
r — '     effect  personal  service ;  and  I  do  not  think  that  portion  of  the  sec- 

NOLAN 

V.  tion  is  governed  by  what  precedes.    When  an  application  is  made 

FITZGERALD. 

to  serve  such  a  partj,  all  that  is  necessary  to  show  is,  that  he  resides 
out  of  the  jurisdiction,  and  that  there  is  such  a  person,  as  is  required 
by  the  Act,  within  the  jurisdiction,  upon  whom  service  can  be  sub- 
stituted.]— The  affidavit  only  states  the  defendant's  residence  on 
information  and  belief,  which  is  not  sufficient :  Anonymous  (a). — 
[Ball,  J.  The  very  first  statement  there  is  at  variance  with  our 
present  practice  :  on  a  motion  to  have  service  already  effected 
deemed  good,  we  do  require  positive  swearing  as  to  the  fact  of 
the  defendant  being  in  the  house.] — The  service  was  not  effected 
pursuant  to  the  order  of  the  23rd  of  October  1851,  which  directed 
the  service  to  be  effected  upon  both  partners;  the  service  effected 
was  only  on  one,  at  a  place  not  the  place  of  business  of  the  firm. 

Coneannon  (with  whom  was  Fttzgibban),  for  the  plaintiff,  was 
•desired  to  confine  himself  to  the  question  as  to  whether  the  service 
was  effected  pursuant  to  the  order.  The  affidavit  shows  that  Mr. 
Guinness  accepted  the  writ  and  promised  to  forward  it  to  the  defend- 
ant. It  would  lead  to  great  inconvenience  if,  in  cases  where  service 
is  directed  to  be  substituted  by  serving  a  firm,  all  the  members  of  the 
partnership  should  be  served. — [Monahan,  C.  J.  Supposing  we 
direct  a  substitution  of  service  on  the  law  and  land  agent  of  the 
defendant,  and  that  one  of  them  is  served,  would  that  be  a  com- 
pliance with  the  order,  although  the  writ  was  forwarded  to  the 
defendant  ?  or  suppose  you  first  serve  one,  and  then  the  other,  would 
-not  the  time  to  appear  rup  from  the  time  of  the  last  service  ?] — 
Each  partner  represents  the  firm.  This  is  an  application  to  the 
discretion  of  the  Court ;  and  if  it  appears  that  a  copy  of  the  writ  has 
reached  the  defendant,  the  Court  will  not  disturb  the  proceedings. 

Cur.  ad.  vuli» 


Nov.  22.  Monahan,  C.  J. 

On  the  dicussion  of  the  motion,  we  were  unanimously  of  opinion 
that  the  order  made  by  my  Brother  Moore  in  chamber  was  correct. 

(a)  4  Law  Bee  O.  S.  180. 
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On  the  other  portion  of  the  case,  namely,  wh^er  a  service  had  been  M.  T.  1851. 

CommonPUoM. 

effected  in  pursuance  of  that  order,  we  reserved  our  judgment;  and     *— -v — — ^ 

NOLAli 

with  respect  to  that,  the  majority  of  the  Court  are  of  opinion  that  the  v. 

FITZGERALD. 

order  has  not  been  complied  with,  inasmuch  as  that  order  directed  a 
service  upon  Messrs.  Guinness  and  Mahon,  and  the  service  effected 
was  upon  one  of  those  parties  at  the  Bank  of  Ireland.  We  must 
therefore  set  aside  the  parliamentary  appearance,  but  without  costs, 
and  we  will  give  an  order  now  to  substitute  service  upon  either   i 

of  these  parties  personally.* 

-  — -^^ 

*  The  attomej  for  the  defendant  agreed  to  accept  service  of  the  writ,  and  to 
enter  an  appearance,  in  consequence  of  which  no  order  was  taken  out 


SCOTT 

V, 

MIDLAND  GREAT  WESTERN  RAILWAY  COMPANY. 


Nov,  18,  26. 


Richard  Armstrong,  on  behalf  of  the  defendants,  moved  for  an  The  Court  will 

not    flprant  an 

interpleader  rule,  calling  upon  the  plaintiffs,  and  certain  persons  interj^eader 

rule  under  the 

named  Mortimer  Eealj  and  Thomas  Eealy,  to  appear  and  state  the  9  &   10  Vic. 

particulars  of  their  claims,  and  maintain  or  relinquish  the  same.  instance  of  a 

It  appeared  from  the  affidavit  of  the  secretary  of  the  Company,  pany,    with 

that  on  the  2nd  of  August  the  plaintiff  applied  to  the  station  master  ha^°be«ad6- 

at  Galway  to  carry  certain  goods  by  the  train  to  Dublin ;  that  after  ^^^  ^^l 

the  delivery  of  the  goods  at  the  Company's  stores  in  Galway,  a  ^*"^^""^*Ta 

notice  was  served  by  the  solicitor  of  the  Messrs.  Kealy,  stating  that  ^  *^  good«» 

•^  /»  6  adverse   and 

the  goods  were  their  property,  and  that  they  had  been  wrongfully  paramount  to 

the  bailor, 
taken  out  of  their  possession  by  the  plaintiff,  and  threatening  the 

Company  with  an  action  if  the  goods  were  sold.     The  defendants 

transmitted  the  goods  to  Dublin  by  the  next  train,  where  they  were 

deposited  in  the  Company's  stores.     The  affidavit  then  stated  that, 

since  the  arrival  of  the  goods  in  Dublin,  the  defendants  had  been 


SCOTT 
V, 
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M.  T.  1851.  served  with  an  order  made  by  the  Ck>inmi88ioners  of  Bankrupt,  m 

Common  Pleas  .         ^       ^  -     -jm 

the  matter  of  Mortimer  Eealj,  a  bankrupt,  directing  the  plaintin, 

as  assignee  of  the  Eealys,  to  return  the  goods  to  the  persons  fn^n 
MID.  G.  w.  whom  they  were  taken  in  Galway.  That  on  the  12th  of  August 
COMPANY.  ^^^  plaintiff  and  defendants  were  served  with  a  writ  at  the  suit  of 
the  Kealys,  to  which  they  appeared,  and  that  although  no  deola- 
ration  had  since  been  filed,  the  deponent  had  no  doubt  that  the 
;  claim  of  the  Kealys  in  their  action,  was  the  same  as  that  of  the 
plaintiff  in  the  present.  The  affidavit  further  stated  that,  with  a 
view  to  save  the  expense  of  the  application,  and  prevent  any  loss 
to  the  goods  by  detention,  the  deponent  endeavoured  to  ascertain 
who  was  the  party  properly  entitled  to  the  same;  but  from  the 
conflicting  statements  and  claims  made  by  the  respective  parties, 
and  the  many  legal  questions  involved,  the  defendant  was  totally 
unable  to  undertake  the  settlement  of  the  question ;  that  the  Com- 
pany did  not  claim  any  interest  in  the  subject-matter  of  the  suit, 
and  that  they  sought  the  protection  of  the  Court  bona  fide. 

The  declaration  in  the  present  case,  which  was  in  trover  for  the 
conversion  of  goods,  was  filed  on  the  8th  of  November  1851. 

Otway,  for  the  plain  ti  AT. 

An  order  for  interpleader,  under  the  9  &  10  Vic.  c.  64,  can  only 
be  obtained  in  cases  in  which  previous  to  the  statute  the  party  could 
have  filed  a  bill  for  that  purpose.  This  is  apparent  from  the  pre- 
amble of  the  Act.  It  is  not  competent  for  the  vendee  of  goods  to  set 
up  a  title  adverse  and  paramount  to  his  bailor,  when  called  upon  to 
deliver  the  goods,  which  have  been  delivered  ;  he  is  bound  by  his 
contract  to  deliver  the  goods  according  to  the  order  of  the  person 
from  whom  he  has  received ;  although  if  the  bailor  have  himself 
created  a  title  in  third  parties,  the  bailee  may  acknowledge  such 
title,  without  infringing  the  rule  which  prevents  an  agent  from  de- 
nying the  title  of  his  principal :  Pearson  v.  Cardon  (a)  ;  Crawskaw 
v.  Thomion  (b)  ;  Braddick  v.  Smith  (c)  ;  James  v.  Pritehard  (d)  ; 
Patorini  v.  Campbell  (e).    It  does  not  appear  by  the  affidavit  that 

(a)  2  R.  &  M.  606.  (6)  2  M.  &  C.  1. 

(c)  9  Bing.  84.  (rf)  7  M.  &  W.  216. 

(0  12  M.  &  W.  277. 
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the  carriage  of  the  goods  has  been  paid  for ;  the  Company,  therefore,  M.  T.  1851. 

have  a  lien  on  the  goods  as  against  Scott,  though  not  against  the 

Kealjs. 

Armstrong^  in  reply. 

The  cases  cited  are  distinguishable;  in  all  of  them  the  party 
seeking  the  interpleader  order  had  bound  himself  by  some  express 
contract  to  one  of  the  parties ;  here  there  was  a  mere  acceptance  of 
goods.  In  an  unpublished  case  of  BraddyU  v.  LiuUdaky  the  Court 
of  Queen's  Bench  directed  an  issue,  at  the  instance  of  an  auctioneer 
with  whom  goods  had  been  deposited,  to  ascertain  the  title. 

Cur.  ad.  vuli. 


MONAHAN,  C.  J. 

This  is  an  application  by  the  Railway  Company,  the  defendants,  ^^^'  ^^ 
for  an  interpleader  order  under  the  statute,  as  between  .the  plaintiff 
Scott  and  the  Messrs.  Kealy.  The  facts  of  the  case,  so  far  as  the 
present  motion  is  concerned,  are  few  and  simple.  In  the  month  of 
June  or  July,  Scott  delivered  a  quantity  of  goods  to  the  defendants 
in  Galway,  to  be  carried  for  him  and  delivered  to  him  in  Dublin. 
Immediately  after  the  delivery,  the  Messrs.  Eealy  served  a  notice  on 
the  Company,  claiming  the  goods  as  theirs,  and  alleging,  as  they  now 
do  by  their  affidavit,  that  Scott  got  possession  of  the  goods  either  by 
fraud  or  trespass,  or  perhaps  both.  Both  parties  have  commenced 
actions  against  the  Company,  and  the  only  question  for  us  is,  is  this 
a  case  of  interpleader  within^  the  statute  ? 

The  first  thing  to  be  considered  is,  what  is  the  rule  on  the  sufaj^t 
in  Courts  of  £quity  ?  From  the  case  of  Crawshaw  v.  ThonUan  (a) 
the  general  rule  was  established,  that  an  agent  could  not  oblige 
his  principal  to  interplead  with  a  stranger  who  claimed  the  goods 
by  title  paramount ;  but  some  little  doubt  existed  as  to  whether 
this  rule  as  to  principal  and  agent  applied  to  the  ordinary  cases  of 
baiUnent,  or  of  goods  deposited  with  a  warehouseman  or  carrier. 
In  p.  21  of  that  case,  Lord  Cottenham  says: — '*0n  the  part  of  the 
^*  plaintiff  it  was  contended  that  the  case  must  be  regulated  by  the 

(a)  2  M.  &  C.  1. 
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M.  T.  1851.  *'rule  in  cades  of  bailment.  It  will  be  to  be  considered  what  that 
*'  rule  18  ;  but  that  rule,  if  in  favour  of  the  interpleading,  would  not 
*'  be  decisive,  because  in  the  case  of  simple  bailment  there  is  no  per- 
*'  sonal  undertaking  and  no  liability  to  right  of  action  beyond  that 
**  which  arises  from  the  legal  consequences  of  the  bailmeni"  He 
then,  in  his  usual  clear  manner,  reviews  all  the  cases,  particularly 
those  throwing  any  doubt  on  the  subject,  and  states  clearly  his 
opinion,  that  even  in  the  simple  case  of  bailment  the  bailee  cannot 
pblige  the  bcdlor  to  interplead  with  a  person  claiming  by  tide  para- 
mount ;  and  several  of  the  cases  referred  to  are  those  of  carriers, 
that  is,  ship-owners.  The  case  of  Pearson  v.  Cordon  (a),  before  Lord 
Brougham,  is  to  the  same  effect.  These  cases  have  clearly  estab- 
lished what  the  rule  in  equity  is.  The  only  remaining  question  is, 
is  the  rule  at  law  different  under  the  statute  ?  Certainly,  in  Lucas 
v.  The  London  Dock  Company  (6),  very  eminent  Counsel  argue, 
and  it  is  apparently  assented  to  by  the  Court,  that  the  remedy 
given  by  the  statute  is  not  confined  to  cases  in  which  the  party  could 
have  had  relief  in  equity ;  but  that  case  was  scarcely  argued,  and 
though  the  Court  made  a  rule  under  the  Interpleader  Act  binding 
an  absent  party,  it  is  not  at  all  properly  a  case  of  interpleader,  as 
the  defendant  admitted  the  title  of  one  of  the  parties,  and  offered  to 
give  up  the  goods.  It  is  now  clearly  settled  that  the  rule  at  law  is 
the  same  as  in  equity.  In  the  case  of  Patorini  v.  Campbell  {c) 
Alderson,  B.,  lays  down  the  rule  expressly: — '*In  interpleading  cases 
we  follow  the  rule  in  equity."  And  accordingly  the  Court  in  that 
case  adopted  the  decision  of  Lord  Cottenham  in  the  case  of  Craw- 
show  V.  Thornton  (d), 

Mr.  Otway  referred  to  the  case  of  James  v.  Pritchard  (e)^  in 
which  a  party,  who  bought  a  rick  of  hay  of  an  executor  de  son 
iorty  was  held  not  entitled  to  oblige  his  vendee  to  interplead  with 
the  administrator  ;  and  the  rule  is  laid  down  that  he  who  has 
entered  into  a  contract  must  perform  it,  or  show  by  plea  why  he 
does  not.     Slaney  v.  Sidney  (/)  is  precisely  to   the  same  effect^ 

(a)  2  B.'&  M.  606.  (6)  4  B.  &  Ad.  378. 

(0  12  M.  &  W.  277.  (rf)  2  M.  &  C.  1. 

(e)  7  M.  &  W.  216.  (/)  14  M.  &  W.  800. 
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deciding  that  a  party  who  buys  goods  cannot  oblige  his  vendor  to  M.  T.  1851. 

,      -  CommonPkaa. 

interplead. 


These  however  are  cases  in  which,  there  being  a  sale,  it  may  be 
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said  what  the  different  parties  sought  for  was  different,  one  a  stipu-  bud.  g.  w. 
lated  price,  the  other  the  thing  itself  or  its  value.  But  the  case  of 
Lindsay  v.  Bacon^  executors  of  Bacon  (a),  is  more  in  point ;  in  that 
case  Mr.  Bacon,  having  plate  of  a  client  in  his  possession,  borrowed 
money  as  if  for  that  client  on  the  security  of  the  plate.  On  Bacon's 
death  both  parties  sued  the  executor  for  the  plate ;  and  the  Court 
held  that  it  was  not  a  case  for  an  interpleader,  and  the  rule  was 
refused^  The  latest  case  I  have  been  able  to  find  on  the  subject 
is  still  more  in  point,  namely,  Horton  v.  Lord  Devon  {li).  The 
defendants,  trustees  of  the  Duke  of  Bridgewater,  were  the  defend- 
ants who  applied  for  an  interpleader  order.  They  had  received 
goods  for  the  Coalbrook  Dale  Company,  and  by  their  order  trans- 
ferred them  to  B,  and  by  B's  order  to  one  PooUey,  who  transferred 
them  to  the  plaintiff,  to  whose  account  they  were  placed  in  the 
defendant's '  books.  The  goods  were  afterwards  claimed  by  the 
Coalbrook  Dale  Company,  on  the  ground  that  the  plaintiff  got 
'them  by  fraud ;  and  the  Court,  in  discharging  the  rule,  held  that 
it  was  not  a  case  for  an  interpleader.  This  case  is  not  to  be  dis- 
tinguished from  the  present,  and  it  was  decided  expressly  on  the 
authority  of  the  cases  in  Courts  of  Equity  We  can  therefore  make 
no  role  in  this  case. 

No  rule. 

(a)  6  C.  B.  Rep.  291.  (b)  4  Ex.  497. 
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M.T.  1851. 

Exchequer, 


The  Rer.  EDWARD  EYRE  MAUNSELL 

V. 

The  Hon.  WM.  HENRY  HARE  WHITE  HEDGES  and 
The  Rev.  RICHARD  DA  VIES,  Clerk. 

(Exckequer.J 
Nov.  22,  24. 

Action  This  aotion  was  hrought  hj  the  plaintifr  in  pursuance  of  a  decretal 

dir^^n  of  ^  order  made  by  the  Lord  Chancellor  (Brady),  bearing  date  the  27th 
C^cellor.  ^^  ^^^J  1850,  and  which  order  was  in  the  following  words : — **  Let 
^^P^^^^  "  ^^^  ®**^  Edward  Eyre  Mannsell  proceed  to  bring  such  action  at 
stated betwMn  "Jaw  as  he  may  be  advised  against  the  plaintiffs  the  Hon.  William 

and  R.  H.  E.,  « Henry  Hare  White  Hedges  and  the  Rev.  Richard  Da  vies,  the 

deceased.  The 

executors  of  ^  acting  executors  of  Robeft  Hedges  Eyre,  deceased,  for  the  sums 

B.    H.    E. 

pleaded    non-  '^  reported  due  to  the  said  Edward  Eyre  Maunsell  in  this  cause ;  and 

assumpsit  and  _.  . 

Statute  of  *'  in  order  that  the  enect  of  the  Statute  of  Limitations  on  the  de- 

(Lord  Ten-  '^mands  of  the  said  Ekiward  Eyre  Maunsell  may  be  tried  on  such 
iU  ^e^trifd^  a  *'  ^^^  ^®  ^^  executors,  defendants  in  the  said  action,  are  to  admit 

special  verdict  ••  ^y^^  ^^e  said  Robert  Hedges  Eyre  was  indebted  to  the  said  Edward 
was  taken,  in  o        ^ 

which  the  fol-  ««Eyre  Maunsell  in  the  sums  of  £1317.  7s.  3d.,  £808,  and  £314. 
lowing  '' 

(amongst  «  4s.  Q-M.,  upon  three  several  accounts  stated  and  settled  between  the 

other)  facts 

were  found:—  <*  said  Edward  Eyre  MaunscU  and  the  said  Robert  Hedges  Eyre  in  the 
That  three  ac- 
counts were     "  month  of  February  1 826 ;  and  the  said  executors,  the  defendants 
stated  and 
settled  in  Feb-  *'  in  the  said  action,  are  further  to  admit  as  evidence,  without  further 

maiv  1825  by 

and  between  the  plaintiff  and  the  said  B.  H.  £. ;  and  on  the  20th  of  February  1828 
B.  H.  £.  wrote  a  letter  to  the  plaintiff,  in  which  was  contained  these  passages  : — 
' '  Should  I  receive  ^e  mortgage  of  Mr.  L. ,  I  shall  be  able  to  settle  with  you. "  **  You 
may  be  assured  that  I  am  anxious  that  our  accoimts  should  be  arranged  as  soon  as 
possible ;  nothing  delays  it  but  my  having  the  means,  which  the  Bama  business,  if 
settled,  would  enable  me  to  do  ;  *  that  the  amount  of  the  Bama  mortgage  debt 
was  paid  to  B.  H.  £.  in  November  1835,  and  the  action  was,  by  the  leadmg  order, 
to  be  admitted  to  have  been  brought  within  six  years  from  November  1835. 

Held,  that  there  was  a  sufficient  promise  to  pay  contained  in  the  letter. 

Held  aho,  that  such  a  promise  does  not  require  a  new  consideration  to  support  it, 
whether  tiie  contingency  nappen  within  or  after  six  years  from  the  date  of  the  pro- 
mise. 

Held  also,  that  the  statute  beg^  to  run  from  the  period  at  which  the  contingency 
happened. 
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''proof  thereof,  the  letter  from  the  said  Robert  Hedges  Eyre  to  the  M.  T.  1861. 

"said  Edward  Eyre  Maunsell,  bearing  date  the  20th  of  Febrnary     > -    f ^^/ 

'*  1 828.     And  the  said  execators,  the  defendants  in  the  said  action,  ^ 

''are  farther  to  admit  that  the  said  Robert  Hedges  Eyre  was  on  the      hedges. 

*'  1 4th  day  of  Norember  1836  paid  the  amount  of  a  mortgage  debt 

'*  affecting  the  lands  of  Bama,  in  the  county  of  Galway,  the  estate 

''of  Marcus  Blake   Lynch,  Esq.,  mortgaged  by  the  said  Marcus 

*'  Blake  Lynch  to  the  said  Robert  Hedges  Eyre  previous  to  the  year 

**  1828,  and  for  the  f(M*eclosure  of  which  mortgage  a  suit  in  the  Court 

"of  Exchequer  was  pending  in  the  year  1828.^  And  the  said  de- 

"  fendants  in  the  said  action  are  further  to  admit  that  the  said  action 

"was  commenced  after  the  death  of  the  said  Robert  Hedges  Ejrre, 

"and  within  six  years  afVer  the  said  14th  of  November  1836.     The 

"  question  to  be  tried  in  this  action  to  be,  the  effect  of  the  Statute  of 

"  Limitations  on  the  said  demands  of  the  said  Edward  Eyre  Maun- 

"jell." 

The  plaintiff  declared  in  assumpsit ;  the  declaration  contained 
three  counts.  The  first  count,  afler  stating  that  Robert  Hedges 
Eyre  was,  on  the  26th  of  February  1 826,  indebted  to  the  plaintiff  in 
a  certain  sum  of  money  on  an  account  then  and  there  stated,  j&c, 
and  "being  so  indebted,  the  said  Robert  Hedges  Eyre,  in  consi- 
**  deraticm  thereof,  then  and  there  promised  the  plaintiff  to  pay  him 
"the  said  money  on  request,**  proceeded  to  aver  that  the  money  re- 
maining unpaid,  &C.,  the  said  Robert  Hedges  Eyre,  "  heretofore,  to 
"wit,  on  the  20th  of  February  a.  d.  1828,  to  wit  at,  <&c.,  in  consi- 
"  deration  of  the  premises,  and  that  the  plaintiff,  at  the  request  of 
"  the  said  Robert  Hedges  Eyre,  would  forbear  and  give  time  to  the 
"said  Robert  Hedges  Eyre  for  the  payment  of  the  said  sum  of 
"  money  until  the  payment  to  him  the  said  Robert  Hedges  Eyre  of 
"  a  certain  mortgage  debt  next  hereinafter  mentioned,  by  a  certain 
"letter  bearing  date  the  20th  of  February  a.  d.  1828,  then  and 
"  there  signed  by  him  the  said  Robert  Hedges  Eyre  in  his  lifetime, 
"  undertook  and  promised  the  plaintiff  to  pay  the  said  money  to 
"  him  the  plaintiff,  when  he  the  said  Robert  Hedges  Eyre  should  be 
"  paid  a  certain  m(n*tgmge  debt,  to  wit,  the  mortgage  of  Mr.  Lynch 
"  in  the*  said  letter  mentioned."      The  plaintiff  then  averred  the 
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M.  T.  1851.  paymeDt  of  the  said  mortgage  debt  to  the  defendant,  on  the  14th  of 

"«— ^ ^     November  1836,  and  forbearance  on  his  own  part,  and  breach  hy 

^  the  said  Robert  Hedges  Ejre  and  the  defendants.     The  second 

HEDGES,  count  was  sabstantiallj  the  same  as  the  first  ;*  it  set  out,  however, 
in  JuBC  verbOf  the  letter  mentioned  in  the  first  count.  The  third 
count  was  the  common  count  on  an  account  stated  between  the 
plaintiff  and  the  said  Robert  Hedges  Ejre.  The  defendants  pleaded 
two  pleas :  first,  non-assumpsit ;  secondly,  that  the  several  alleged 
causes  of  action  did  not  nor  did  any  of  them  accrue  to  the  plaintiff 
within  six  years  next  before  the  commencement  of  this  action,  &c. 

The  plaintiff  replied  as  to  the  first,  similiter ;  as  to  the  second, 
that  '*  the  several  causes  of  action  in  the  declaration  mentioned,  and 
*^  each  of  them,  did  accrue  to  the  plaintiff  within  six  years  next 
"  before  the  commencement  of  this  suit,"  &c. 

The  case  was  tried  before  the  Lobd  Chief  Baron  at  the  Sit- 
tings after  Easter  Term  1851,  and  a  special  verdict  was  taken. 
The  special  verdict  was  as  follows: — 

"  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within 
''  contained,  before  the  Right  Honorable  David  Richako  Pigot,  the 
L^rd  Chief  Baron  within  mentioned,  at  the  Sittings  after  Easter 
Term,  in  the  year  of  our  Lord  1851,  at  the  Court  of  Nisi  Prius, 
Dublin,  came  the  parties  within  named,  by  their  attorneys,  and  the 
^' jury  also  being  summoned,  came;  who,  to  speak  the  truth  of  the 
''  matters  within  contained  being  chosen,  tried  and  sworn,  say  upon 
'*  their  oath  that  Robert  Hedges  E3rre,  the  testator  within  named, 
^'was  indebted  to  the  said  Edward  Eyre  Maunsell,  the  plaintiff 
'^'within  named,  in  the  several  sums  of  £1317.  7s.  3d.,  £808,  and 
*^  £314.  4s.  9d.  upon  three  several  accounts  stated  and  settled  be- 
*'tween   the  said  Edward   Eyre   Maunsell   and  the  said    Robert 
"  Hedges  Eyre  in  his  lifetime,  in  the  month  of  February  in  the  year 
'^of  our  Lord   1825  ;  and  which  said  account,  on  which  the  said 
'*  balance  of  £1317.  7s.  3d.  was  so  ascertained,  was' stated  and  settled 
''between  the  said   Edward   Eyre   Maunsell,   as  administrator  of 
''  William  Meredith  deceased,  and  the  said  Robt.  Hedges  Eyre ;  that 

*  Those  two  counts  are  not  given  more  particularly,  as  they  were  not  mnch 
nlied  on  in  the  argument. 
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*'the  said  Robert  Hedges  Eyre  being  possessed  of  and  entitled  to  M.  T.  1861. 
**  a  certain  mortgage  affecting  the  estate  of  one  Marcus  Blake  Lynch  v.^ — v— — ^ 
**  of  Bama  in  the  County  of  Galway,  for  a  sum  of  over  £9000,  did, 
''on  the  20th  of  February  in  the  year  of  our  Lord  1828,  write  to 
'*  the  said  Edward  Eyre  Maunsell  a  letter  in  the  words  and  figures 
'' following,  that  is  to  say: — ^Dear  Maunsell — ^I  have  received  your 
'  letter,  and  am  concerned  that  I  cannot  comply  with  your  wish  of 
*  accepting  the  biU  you  enclosed  me,  as  I  could  not  be  certain  of 
'  having  means  to  discharge  its  contents  at  the  time  of  payment. 
'  Should  I  receive  the  mortgage  of  Mr.  Lynch,  I  will  then  be  able 
'  to  settle  with  you.  I  did  expect  that  you  would  have  said  some- 
'  thing  of  the  Bama  business,  which  you  and  your  brother  have 
'  unfortunately  dragged  me  into,  and  out  of  which  it  is  your 
'  interest  as  weU  as  duty  to  extricate  me.  Your  brother  George 
'has  not  given  me  one  penny  out  of  the  Galway  estate  for  the 
'  last  eighteen  months.  The  heavy  annuities  paid  out  of  the  Tip- 
'  perary  estate,  with  the  unfortunate  transaction  with  Mr.  Graydon, 
'  has  made  that  totally  unproductive ;  so  that  you  must  see  the 
'distressed  state  in  which  I  am  placed,  having  only  the  produc- 
'  tion  of  the  County  Cork  estate  to  live  on.  At  my  time  of  life, 
'  to  be  really  in  want,  with  a  large  nominal  property,  is  what  I 
'  could  not  expect.  I  hope  the  Galway  estate  will  now  prove  pro- 
'  ductive.  I  wish  I  had  taken  it  into  my  own  hands  long  since ; 
'  it  was  time  to  change  my  agent  there.  You  may  be  assured  that 
'I  am  anxious  that  our  accounts  should  be  arranged  as  soon  as 
'  possible ;  nothing  delays  it  but  my  having  the  means,  which  the 
'  Bama  business,  if  settled,  would  enable  me  to  do.     Best  wishes 

'  for  Mrs.  Maunsell. — Yours  truly,       " '  Robert  Hedges  Etbe. 

"* February  20th,  1828.' 

'^  That  the  said  Robert  Hedges  Eyre  duly  signed  said  letter,  and 
"  delivered  same  to  the  said  Edward  Eyre  MaunselL  That  the  said 
"Robert  Hedges  Eyre,  on  the  14th  day  of  November,  in  the  year 
"of  our  Lord  1835,  was  paid  the  sum  of  £9900,  being  the  full 
"  amount  of  said  mortgage  debt  in  said  letter  mentioned,  affecting 
"  the  lands  of  Bama  in  the  county  of  Gtdway,  the  estate  of  the 
"  said  Marcus  Blake  Lynch.     That  said  lands  were  mortgaged  by 
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M.T.I 851.   ''said   Marcus  Blake   Lynch   to   the   said  Robert    Hedges   Eyre, 
Exchequer. 
' "previous  to  the  year    1828.     That  for   the   foreclosure   of  said 

"mortgage  a  suit  in  the  Court  of  Exchequer  at  the  equity  side 

"thereof  was  pending  in  the  said  year  1828.     That  the  said  action 

"within  mentioned  was  commenced  after  the  death  of   the  said 

"  Robert  Hedges  Eyre,  against  the  defendants  within  named,  as  the 

"executors  of  said  Robert  Hedges  Eyre,  and  was  so  conunenced 

"  within  six  years  after  the  said  1 4th  day  of  November  1836,  the  day 

"  on  which  said  mortgage  debt  was  so  received  by  the  said  Robert 

"  Hedges  Eyre.     That  long  before  and  during  the  said  month  of 

"February  1826,  and  from  thence  continually  until  the  year  1840, 

the  said  Edward  Eyre  Maunsell  held  certain  lands  and  tenements 

as  tenant  thereof  to  the  said  Robert  Hedges  Eyre,  at  a  rent  of 

£49.  14s.  7d.  per  annum,  payable  to  the  said  Robert  Hedges  Eyre 

by  the  said  Edward  Eyre  MaunselL     That  from  the  26th  day  of 

<<  March  1828  to  the  26th  day  of  March  1840,  the  said  Edward 

"  Eyre  Maunsell,  with  the  knowledge  and  assent  of  the  said  Robert 

"  Hedges  Eyre,  retained  said  rent  as  same  accrued,  to  the  amount  of 

"  £688,  in  payment,  so  far  as  same  would  reach,  of  the  said  sums  of 

"  £608  and  £314.  4s.  9d.     That  said  rent  so  retained  was  sufficient 

"  to  pay  and  discharge,  and  did  pay  and  discharge  in  full,  the  said 

"  sum  of  £314.  4s.  9d.,  and  that  same,  after  the  payment  of  said  sum 

"  of  £314.  4s.  9d.  was  so  retained  on  foot  of  said  sum  of  £808,  and 

"  to  the  extent  of  £274  discharged  the  same.     But  whether  or  not 

"  on  the  whole  matter  aforesaid,  by  the  jurors  afcnresaid,  in  form 

"  aforesaid,  found,  the  said  several  causes  of  action  within  mentioned, 

"  or  any  of  them  accrued  to  the  said  plaintiff  at  any  time  within  six 

"  years  next  before  the  commencement  of  this  suit,  in  manner  and 

"  form  as  the  said  plaintiff  hath  within  thereof  complained  against 

"the  said  defendants,  the  jurors  aforesaid  are  altogether  ignorant ; 

"  and  thereupon  they  pray  the  advice  of  the  Court  of  our  said  Lady 

"the  Queen,  before  the  Barons  of  her  Exchequer,  at  the  Queen's 

"  Courts  Dublin.    And  if  upon  the  whole  matter  it  shall  seem  to  the 

"  said  Court  that  the  said  several  causes  of  action  in  the  plaintiff's 

"  declaration  within  mentioned,  upon  the  said  three  several  accounts, 

"  did  accrue  at  any  time  within  six  years  next  before  the  commence- 
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*'ment  of  the  suit  in  manner  and  fonn  as  the  plaintiff  hath  within  M.  T.  1851. 

Exchcqutr, 

'thereof  complained,  then  the  jurors  aforesaid,  upon  their  oaths     v^-->. ' 

''  aforesaid  say,  that  the  said  Robert  Hedges  Eyre  in  his  lifetime  did  ^ 

undertake  and  promise  in  manner  and  form  as  the  said  plaintiff 
hath  within  thereof  complained  against  the  said  defendants;  and 
**  in  that  case  they  assess  the  damages  of  the  said  plaintiff  by  reason 
"  thereof,  over  and  above  his  expenses  and  costs  by  him  about  his 
suit  in  this  behalf  laid  out  and  expended,  to  £1650.  18s.  5d.,  and 
for  those  expenses  and  costs,  six  pence.  And  if  upon  the  whole 
"  matter  it  shall  seem  to  the  said  Court  that  the  said  cause  of  action 
"  in  the  plaintiff's  declaration  mentioned,  as  to  the  said  sums  of  X808 
^'  and  £313.  4s.  9d.  within  mentioned,  did  accrue  at  any  time  within 
'*  six  years  next  before  the  commencement  of  this  suit ;  but  that  the 
'^  said  cause  of  action  as  to  said  sum  of  £1317.  7s«  3d.  did  not  accme 
**  within  six  years  next  before  the  commencent  of  this  suit,  in  man- 
'*  ner  and  form  as  the  said  plaintiff  hath  within  thereof  complained, 
'^  then  the  jurors  aforesaid,  upon  their  oaths  aforesaid  say,  that  the 
'*  said  Robert  Hedges  Eyre  in  his  lifetime  did  undertake  and  promise 
*'as  the  said  plaintiff  hath  within  thereof  complained  against  the 
*^  said  defendants ;  and  in  that  case  they  assess  the  damages  of  the 
''said  plaintiff  by  reason  thereof,  over  and  above  his  expenses  and 
"  costs  by  him  about  his  suit  in  this  behalf  laid  out  and  expended,  to 
^*  £533.  1  Is.  2d.,  and  for  those  costs  and  expenses  six  pence*  Bat  if 
^'upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  Court  that 
^'  the  said  several  causes  of  action  within  mentioned,  or  any  of  them, 
''  did  not  accrue  to  the  said  plaintiff  at  any  time  within  six  years 
"  next  before  the  commencement  of  this  suit,  in  manner  and  form  as 
'*  the  said  plaintiff  hath  within  thereof  complained  against  the  said 
''defendants,  then  the  said  jurors,  upon  their  oaths  aforesaid  say, 
"  that  the  said  Robert  Hedges  Eyre  did  not  undertake  and  promise 
"in  manner  and  form  as  the  said  plaintiff  hath  within  complained 
''  against  the  said  defendants." 

There  was  also  read  a  certain  letter  from  the  defendants'  attorney 
to  the  plaintiff;  it  was  in  these  words:— 

"  Leeson^treet,  10th  June  1651. 
*'  Sir — ^I  hereby  undertake  on  the  part  of  the  defendants  that,  for 
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M.  T.  1851.  'Hhe  purpose  of  any  arguments  or  questions  that  may  arise  in  this 

^.— V ''     ''case,  founded  upon  the  letter  of  the  20th  of  February  1828,  the 

MAUN8EM-  ct^-hree  Bums  of  £314.  48.  9d.,  £808  and  £1317.  Ts.  3d.,  shaU  be 
HEDGES.  **  deemed  to  be  due  to  the  plaintiff  in  his  own  right ;  and  I  also 
*<  undertake  that  no  objection  will  be  raised  for  misjoinder  or  vari- 
<<ance  on  the  ground  of  the  said  sum  of  £1317.  7s.  3d.  being  stated 
'*  in  the  special  verdict  to  be  due  to  the  plaintiff  on  an  account  stated 
''  and  settled  between  the  plaintiff,  as  executor  of  William  Meredyth, 
<<  deceased,  and  the  late  Robert  Hedges  Eyre. — ^I  am  your  obedient 
<< servant,  "John  Litton. 

«  To  Churles  Staddert,  Esq.,  plaintiff's  attorney, 

4  College-green."* 

Graves  CcUkrew  (with  whom  were  (r.  Fiizgibbon  and  Francis 
A,  Fitzgerald^  for  the  plaintiff)  now  opened  the  case  on  the  special 
verdict. 

The  propositions  principally  contended  for  were  these : — 

First— That  the  letter  of  the  20th  of^  February  1828  contained  a 
sufficient  acknowledgment  of  a  debt  to  satisfy  the  exigency  of  Lord 
Tenterden's  Act. 

Secondly — That  where  there  were  two  or  more  debts,  and  a  ge- 
neral acknowledgment  given  sufficient  to  include  them,  prima  facie 
it  applied  to  them  both,  and  was  sufficient. 

Thirdly — That  the  Statute  of  Limitations  only  commenced  to  run 
from  the  time  the  event  mentioned  in  the  letter  happened. 

Li  support  of  the  first  proposition,  after  reading  the  provision  of 
the  9  G.  4,  c.  14,  s.  1,  "  That  no  acknowledgment  or  promise  by 
"  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
'*  tinning  contract  whereby  to  take  any  case  out  of  the  operation  of 
*'  the  said  enactments,  or  either  of  them,  or  to  deprive  any  party  of 
''  the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be 
<*  made  or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
"  chargeable  thereby,"  Counsel  commented  on  the  letter  of  the  20th 
of  February  1828,  and  relied  particularly  on  the  concluding  passage 
as  amounting  to  an  express  promise  to  pay  without  delay  as  soon 

*  This  letter  is  introdnced  to  explain  why  what  appears  from  the  facts  stated  in 
the  special  verdict  to  have  been  a  misjoinder  was  not  taken  advantage  of. 


COMMON  LAW  REPORTS. 


95 


MAUN8ELL 

V. 

HEDGES. 


as  R.  H.  Ejre  got  the  mortgage  money;  and  cited,  as  instances  of  M.  T.  1851. 

Exchequer* 
promises  held  sufficient,  Edmunds  v.  Doumes  (a) ;  Dabbs  v.  Hum- 
phries (fi) ;  Bird  v.  Gammon  (c) ;  Tanner  v.  Smart  (rf) ;  Frost  v. 
Bengough  (e).  That  it  was  unnecessary  the  amount  of  the  debt 
should  be  specified :  Dickenson  v.  Hatfield  (/) ;  Lechmere  v. 
Fletcher  {g).  That  it  is  not  necessary  to  refer  specifically  to  a  debt : 
Frost  V.  Bengough  (A).  That  case  shows  that  a  promise  sufficient 
prima  facie  to  apply  to  the  debt  in  question,  does  apply  to  it  in  the 
absence  of  evidence  the  other  way,  and  that  it  devolyes  on  the  de- 
fendant to  show  that  it  had  a  restricted  application  or  a  different 
one.  That  there  is  no  analogy  between  a  general  payment  and  a 
general  acknowledgment  when  there  are  two  debts ;  as  the  creditor 
can  appropriate  the  payment,  and  it  becomes  a  payment  on  account 
of  either  debt  by  the  act  of  the  creditor,  and  not  of  the  debtor,  it 
cannot  therefore  be  evidence  of  a  fresh  promise  on  the  part  of  the 
debtor,  which  is  the  entire  effect  of  a  payment:  Gowan  v.  Fwr- 
ster  (t). 

The  third  proposition,  that  the  statute  only  begins  to  run  from 
the  time  the  contingency  happens  :  Tanner  v.  Smart  s  Hayden 
y.  Williams  (k)  ;  Waters  v.  Lord  Thanet  (l)  ;  Humphreys  v. 
Jones  (m)  ;  Hart  v.  Prendergast  (n). 

In  reference  to  the  second  branch  of  the  special  verdict,  viz.,  the 
retention  of  the  rents,  it  was  conceded  by  the  Counsel  for  the  de- 
fendants that  they  could  not  resist  the  judgment  of  the  Court  being 
given  for  the  plaintiff  on  the  reservation  in  the  special  verdict  as  to 
that  part  of  the  case. 

R.  Warren  (with  him  H.  Martley  and  Isidore  Blake\  for  the 
defendants. 

The  letter  is  insufficient,  as  it  does  not  identify  any  particular 


(a)  2  C.  &  M.  459. 
(c)  5  Scott,  213. 
(0  1  Bing.  266. 
(^)  1  C.  &  M.  623. 
(t)  3B.  &Ad.511. 
(0  2  Q.  B.  757. 


(6)  10  Bmg.  446. 
((/)  6  B.  &  C.  603. 
(/)  5  C.  &  P.  46. 
(A)  Svpra. 
(A)  7  Bing.  163. 
(m)  14M.  &W.  1. 


(n)  14  M.  &  W.  741. 
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M.  T.  1851.  debt.  Here  there  are  several  debts:  Kenneti  v.  Millbank(a).  There 
is  eridence  on  the  face  of  the  special  rerdict  from  which  a  presump- 
tion may  be  raised  that  the  letter  did  not  refer  to  those  three  debts, 
payments,  on  account  of  two  of  them  having  been  made  almost 
immediately  after  the  letter  was  written.  The  letter  does  not  con- 
tain any  acknowledgment  from  which  a  promise  to  pay  can  be 
implied :  Hart  v.  Prendergati  (6).  Where  a  promise  is  made,  with 
a  condition  annexed,  and  that  condition  is  fulfilled  within  six  years* 
there  is  then  a  simple  promise  within  six  years  to  support  the  pro- 
mise in  the  replication ;  but  if  the  condition  does  not  happen  until 
afler  six  years  from  the  time  of  the  promise  being  made,  then  the 
replication  is  not  supported.  That  there  cannot  be  co-existing  two 
promises  in  relation  to  the  same  debt— a  promise  to  pay  on  request, 
which  is  the  promise  implied  by  law  on  an  account  stated,  and  a 
promise  to  pay  on  a  particular  event  by  the  contract  of  the  parties, 
unless  there  be  a  now  consideration  for  the  new  contract :  Hopkins 
V.  Logan  (c).  Parke,  B.,  there  says : — "  The  promise  which  arises 
^in  law  upon  an  account  stated  is  to  pay  on  request,  and  any  other 

promise  is  nudum  paetuMf  unless  made  upon  a  new  consideration. 

At  the  time  of  the  alleged  promise  the  party  is  liable  to  pay  in 
*^pr€Bsenti  on  request ;  and  if  by  a  simple  promise,  without  fresh 
^consideration,  there  can  be  a  contract  for  future  payment,  the  Sta- 
'*  tute  of  Limitations  may  be  defeated  by  a  mere  verbal  promise."  If 
by  the  promise  here  relied  on  it  is  sought  to  make  time  run  from  the 
happening  of  the  event,  and  not  before,  then  it  is  relied  on  as  a  new 
contract  postponing  the  payment  of  a  debt  which  was  at  the  time  the 
promise  was  given  payable  on  request ;  and  there  must,  on  the 
authority  of  that  case,  be  a  new  consideration. — [Pennefather,  B. 
Before  the  passing  of  Lord  Tenterden's  Act  there  must  have  been 
many  promises  to  pay  when  able,  and  the  like  ;  and  I  am  not  aware 
of  any  authority  that  the  contingency  must  happen  within  six  years 
in  order  to  render  the  promise  available.  Is  there  any  case  expressly 
deciding  that  the  six  years  do  not  begin  to  run  until  the  contingency 
happen  ?]— I  think  not.    The  distinction  between  simple  acknow- 

(o)  I  M.  &  Scott,  102.  (6)  14  M.  &  W.  741. 

(c)  5M.  &W.  241. 
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ledgments  and  those  with  a  condition  annexed  to  them  is,  that  m  the  M.  T.  1861. 

Exchequer. 

one  the  original  debt  is  a  sufficient  consideration  for  the  promise,  for 
the  effect  is  to  revive  the  original  debt  and  promise  implied  by  law 
from  it  for  the  time  allowed  by  the  statute ;  but  when  the  promise 
is  of  a  different  nature  from  that  implied  by  law,  it  cannot  be  said 
to  be  a  revival  of  the  old  debt,  and  the  promise  resulting  from  it,  and 
then  an  additional  consideration  is  requisite.  .  The  application  of  the 
Statute  of  Limitations  might  be  indefinitely  deferred  in  this  way. — 
[PiGOT,  C.  B.  That  argument  would  apply  equally  whether  there 
was  consideration  or  not.  Would  a  simple  acknowledgement  of  a 
debt  and  a  promise  to  pay  it  in  seven  years  be  good  ?] — No ;  the  law 
will  imply  from  the  acknowledgment  of  the  debt  a  promise  to  pay 
on  request,  and  two  inconsistent  promises  cannot  co-exist :  Kaye  v. 
Dalian  (a)  ;  Roscorla  v.  Thonuu  (b) ;  Irving  v.  Veitch  (c) ;  5  Vin, 
Abr.f  p.  545. 


Fiizgibbony  in  reply. 

It  must  be  inferred  from  Tanner  v.  Smart,  and  that  class  of  cases, 
that  time  begins  to  run  from  the  period  at  which  the  contingency 
happens,  and  not  before ;  but  Waters  v.  Lord  Jlianet  decided  ex- 
pressly that  time  began  to  run  from  the  happening  of  the  event.  It 
is  immaterial  whether  a  condition  annexed  to  an  acknowledgment 
be  removed  within  six  years  or  afterwards,  for  the  date  of  the 
acknowledgment  is  unimportant ;  the  time  at  which  the  acknow- 
ledgment or  promise  became  such  as  to  imply  or  express  a  promise 
to  pay  on  request,  and  so  support  the  promise  in  the  declaration,  is 
the  question,  and  that  time  arrived  when  the  condition  was  removed. 
The  age  of  the  promise  to  pay  on  request,  and  not  of  the  acknow- 
ledgment, is  the  important  consideration. 

It  is  not  necessary  that  the  promise  should  specify  the  particular 
nature  or  amount  of  the  debt :  DaWy  v.  Cheslyn  (d).  The  proof  of 
the  condition  being  fulfilled  is  all  that  is  necessary  to  raise  the 
liability  :  Fenton  v.  Emhless  (e) ;   Heylin  v.  Hastings  (/),  cited  in 


(a)  7  M.  &  Gr.  807- 
(c)  3  M.  &  W.  90. 


(6)  3  Q.  B.  234. 
(rf)  4  Y.  &  C.  238. 


(e)  I  Wm.  Black.  353. 


(/)  1  Ld.  Raym.  389 ;  also  Carthew's  Rep.  470. 
VOL.  2.  J3  L 
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M.  T.  1851.   Tanner  v.  Smart  by  Lord  Tenterden.     It  is  clear  the  promise  must 

Exchequer. 

. '     have  applied  to  all  debts  existing  between  the  parties;  the  words 

^^  "settle  with  you  and  arrange  our  accounts"  would  be  inapplicable 

HEDGES,  if  only  some  of  the  debts  were  to  be  settled.  The  onus  of  showing 
the  letter  refers  to  other  debts,  or  only  to  some  of  those  in  question, 
devolves  on  the  defendants:  Frost  v.  Bengough{a).  Parke,  J., 
says  : — ''  But  in  this  case  a  paper  is  produced  which,  though  ambi- 
*^  guous,  is  sufficient  to  shift  on  the  defendant  the  onus  which  was  at 
''first  on  the  plaintiff;  the  defendant  might  have  shown,  if  he  could, 
**  there  were  other  matters  to  which  the  letter  applied." 

The  Court  here  intimated  to  Mr.  Fitzgihhon  that  it  was  unne- 
cessary for  him  to  proceed  further. 

PiGOT,   C.    B. 

We  are  all  of  opinion  that  there  sliould  be  judgment  for  the  plain- 
tiff. The  first  question  that  arises  in  the  case  is  on  the  construction 
of  the  letter  of  the  20th  of  February  1 828,  written  by  the  late  Mr. 
Hedges  Eyre  to  the  plaintiff,  with  reference  to  the  Statute  of  Limita- 
tions (called  Lord  Tenterden's  Act);  and  I  think,  on  the  true 
construction  of  that  letter,  the  plaintiff's  demands  are  not  barred  by 
the  statute :  it  imports  an  engagement  on  the  part  of  Mr.  Eyre  to 
*  pay  to  the  plaintiff  whatever  sum  was  due  to  him,  whenever  he 
should  be  paid  the  amount  of  a  certain  mortgage  debt,  due  to 
Mr.  Ejrre,  and  to  enforce  payment  of  which,  a  suit  was  at  the 
very  time  pending  in  the  Court  of  Equity  Exchequer.  That  letter 
begins  thus : — 

"  Dear  Maunsell — I  have  received  your  letter,  and  am  con- 
"  cerned  that  I  cannot  comply  with  your  wish  of  accepting  the  bill 
''  you  enclosed  me,  as  I  could  not  be  certain  of  having  the  means  to 
"discharge  its  contents  at  the  time  of  payment.  Should  I  receive 
"  the  mortgage  of  Mr.  Lynch,  I  will  be  then  able  to  settle  with  you." 

Now  if  the  word  '  settle '  signifies  pay,  there  is  little  difficulty  in 
holding  it  to  apply  to  those  debts  about  which  there  was  nothing  to 
settle,  but  to  pay ;  and  it  is  plain  that  that  is  its  signification,  for 
the  means  which  he  required,  to  enable  him  to  settle,   were   the 

(a)  1  Bing.  266. 
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means  which  the  receipt  of  Mr.  Lynch's  mortgage  would  afford  M.  T.  1861. 
him,  viz.,  money.  Then  the  final  passage  of  the  letter  bears 
the  same  construction — "  You  may  be  assured  that  I  am  anxious 
"  that  our  accounts  should  be  arranged  as  soon  as  possible ;  nothing 
*«  delays  it  but  my  having  the  means,  which  the  Barna  business 
''if  settled  could  enable  me  to  do."  What  were  the  means  that 
he  required  to  arrange  the  account?  the  settlement  of  the  Barna 
business,  which  would  supply  him  with  funds  :  it  is  clear  then  that 
to  arrange,  in  that  passage  in  the  letter,  means  simply  to  pay,  and 
must  refer  to  those  accounts  in  reference  to  which  there  was 
nothing  to  be  arranged,  except  the  payment.  The  words  might 
fairly  be  heid  prima  facie  to  extend  to  every  debt  existing  between 
the  parties;  Mr.  Eyre  uses  the  word  'settled,'  which  could  scarcely 
be  applicable  to  any  arrangement  that  did  not  include  every  debt. 
However,  independently  of  that  observation,  there  is  quite  suffi- 
cient in  the  letter  to  justify  the  argument  of  the  plaintiff's  Counsel. 
There  is  express  reference  to  accounts  in  the  last  passage  in  the 
letter;  and  as  three  accounts  appear  in  evidence,  and  no  others, 
it  most  be  concluded  that  the  reference  was  to  those  three  accounts. 
The  only  point  that  remains  for  consideration  is  the  question  of 
law  that  has  been  raised  by  the  defendants'  Counsel,  and  upon 
which  much  argument  has  been  expended.  It  resolves  itself  into 
this  narrow  proposition — that  where  there  is  a  promise  to  pay  a  debt, 
with  a  contingency  annexed  to  it,  and  the  contingency  does  not 
happen  until  a  period  of  more  then  six  years  has  elapsed  from  the 
time  the  promise  was  made,  then  the  debt  is  barred  by  the  statute. 
And  that  proposition  is  applied  to  the  present  case,  as  the  con- 
tingency annexed  to  the  promise,  viz.,  the  payment  of  the  amount 
of  the  Barna  mortgage  debt,  did  not  happen  until  after  six  years 
and  upwards  had  elapsed  from  the  date  of  the  promise.  That 
would  appear  to  me  to  be  in  direct  opposition  to  the  authorities. 
In  Tanner  v.  Smart  the  rule  is  laid  down  by  Lord  Tenterden — a 
rule  that  has  ever  since  been  followed  in  interpreting  the  statute — 
that  th«*e  must  be  a  promise  to  suit  the  promise  stated  in  the  decla- 
ration; or  if  there  be  a  contingency  annexed  to  the  promise,  it 
must  be  shown  that  the  contingency  has  happened,  and  that  then 
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M.  T.  1861.  the  promise  becomes  absolute;  and  that  appears  to  have  been  so 

Exchequer.  •      . 

>— V — ^      laid  down  without  assigning  any  limit  within  which  the  contingency 

MAUNSELL  .  .  ,  , 

^  must  happen,  m  order  to  render  the  promise  sufficient  to  support  the 

HEDGES.      declaration.     Hart  v.  Prendergdst  is  a  case  in  which  the  principle 
propounded  in  Tanner  v.  Smart  is  followed.    Parke,  B.  states : — 
*'  There  is  no  doubt  of  the  principle  of  law  applicable  to  these  cases 
"  since  the  decision  in   Tanner  y.  Smart,  namely,  that  the  plaintiff 
"  must  either  show  an   unqualified   acknowledgment  of  the  debt, 
^*  or  if  he  show  a  promise  coupled  with  a  condition,  he  must  show 
"  performance  of  the  condition ;  so  as  in  either  case  to  fit  the  pro- 
*''  mise  laid  in  the  declaration,  which  is  a  promise  to  pay  on  request.*' 
There  is  also  the  case  of  Waters  v.  The  Earl  of  Thanet,  that  has 
been  relied  on,  and  the  decision  in  it  appears  to  me  to  bear  strongly 
upon,  if  not  to  decide,  the  very  point.     It  is  there  decided  that  the 
statute  began    to  run   from  the   time  the  contingency  happened. 
Lord  Denman  says : — ^'  The  period  at  which  it  (the  right)  is  revived 
'*  is  that  of  the  fact  taking  place,  and  not  of  his  becoming  acquainted 
'<  with  it."     Independently  of  cases,  let  us  consider  what  are  the 
principles  that  should  govern  us  in  cases  like  this.     What  is  the 
nature  of  the  promise,  which  the  law  requires,  to  take  a  case  out 
of  the  operation  of  the  statute  ?  is  it  a  contract,  or  is  it  merely  an 
engagement  or  promise  ?     If  it  be  the  former,  it   unquestionably 
requires  a  fresh  consideration ;  but  in  none  of  the  cases  was  it  ever 
held  to  be  any  thing  more  than  a  mere  promise,  to  support  which 
nothing  more  is  necessary  than  the  existence  of  an  antecedent  debt ; 
the  past  consideration  is  sufficient  to  support  the  promise,  rebutting 
the  presumption   on  which   the   statute  is  founded,  that  the  debt 
had  been  satisfied,   although   it  would  not   be   a  sufficient  consi- 
deration to  support  an  original   contract.      Promises  then   appear 
in  such  cases  distinguishable  from  contracts.    Let  us  see  how  the 
statute  deals  with  the  matter  (and  it  is  worthy  of  observation  that 
the  statute  came  after  the  case  of  Tanner  v.  Smart y  which  Lord 
Tenterden  had  himself  decided).     The  words  of  the  statute   are, 
"  no   acknowledgement  or  promise "  shall  be   sufficient,  unless  in 
writing.     It  does  not  say  '  contract ;'  and  the  reason  appears  clear 
why  it  does  not,  when  the  distinction  is  considered  between  pro- 
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V. 
HEDGES. 


mises  contemplated  by  the  statute,  and  original   contracts.     This   M.  T.  1851 

being  the  case,  and  the  promise  requiring  so  new  consideration,  the     v-^  .ilj 

party  making  it  will  be  subject  to  his  original  liability  whenever  the 

contingency  arises,  whether  that  be  in  six,  ten  or  in  fifty   years. 

And  as  it  is  by  virtue  of  the  condition  the  promise  is  binding,  so 

the  condition  must  be  fulfilled   before   there  can  be  an  absolute 

promise.     A  promise  is  binding  by  the  statute,  just  as  a  promise 

with  a  consideration  is  binding  at  Common  Law ;   but   must  be 

held  to  be  binding  then    and  then  only,   when  the  right  revives. 

That  is  in  perfect  conformity  with  Tanner  v.  Smart;  where  the 

condition  is  performed  the  promise  is  absolute.     It  is  clear  to  me, 

that  the  rule  contended  for  by  the  defendants'  Counsel  does  not  exist; 

and  I  am  confirmed  in  that  opinion,  from  the  fact  that  the  question 

has  never  been  raised. 


Pennefather,  B.,  concurred. 


Lefrot,  B. 

I  also  concur  in  the  judgment  of  the  Court,  and  in  the  reasons 
upon  which  it  is  founded ;  but  I  desire  to  say  a  few  words  in  re- 
ference to  the  position  contended  for  by  the  Counsel  for  the 
defendants.  They  argued  that  if  the  condition  was  fulfilled  within 
six  years  from  the  time  of  the  promise  being  given,  to  which  it 
was  annexed,  that  it  could  be  properly  relied  on  to  take  the  case 
out  of  the  statute ;  but  if  it  was  not  fulfilled  until  after  six  years 
from  that  period,  that  the  statute  had  run  against  the  promise 
before  it  became  absolute,  and  therefore  it  was  not  available  at  aU. 
Now  it  is  conceded  that  an  absolute  promise,  even  after  six  years, 
will  revive  the  right ;  and  that  appears  to  me  to  carry  the  case  the 
entire  way,  for  the  authorities  show  that  a  promise  with  a  con- 
dition  becomes  an  absolute  one  on  the  condition  being  fulfilled. 
We  may  therefore  consider  this  case  in  the  same  way  as  if  an 
absolute  promise  had  been'  made  when  the  Bama  mortgage  debt 
was  paid. 

Judgment  for  the  plaintiff. 
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EDWARD  WALSH  and  THOMAS  MURPHY 

V, 

PATRICK    DOWER. 


Nov.  18. 


A   bond  and  j^  conditional  order  had  been  obtained  in  this  case,  on  the  application 
warrant   were  ^'^ 

executed  con-  of  Michael  Murphy,  official  assignee,  and  Thomas  Gill,  assic^nee  of 
temporane- 

onslj  with   a  the  estate  and  efiects  of  the  defendant,  a  bankrupt,  to  set  aside  the 

marriage 

settlement,  to  Warrant  of  attorney  and  Ji.  fa^  on  the  ground  that  the  said  warrant 

which  both  the 

obligor  and  the  of  attorney  was  null  and  void  under  the  3  &  4  Vic,  c.  106,  s.  14,  the 

plaintifis  were 

parties.  It  was  defeasance  not  having  been  written  thereon. 

5ie  settlem^t        "^^^  circumstances  of  the  case  were  as  follows  : — 

tees  shoT^T*"        '^^^  plaintiffs  had  obtained  judgment  for   £4000  against  the  de- 


raise    the 
amount  on 


^    fendant,  upon  a  bond  and  warrant  of  attorney,  bearing  date  the  17th 
bankmptcy^       Qp  January  1842,  and  executed  contemporaneously  with  a  deed  of 

obligor ;    and  marriage    settlement,   entered   into    with    the   defendant   and   one 

in   case  it 

should  not  be  Catherine  Dunphy,  and  in  which  settlement  the  plaintiffs  were  the 

raised,    that 

the  bond  and  trustees.    Execution  had  been  issued  on  the  judgment,  and  levied 

warrant 

should  be  de-  upon  the  goods  of  the  defendant.     The  defendant  was  in  the  month 

be  canoeUed*  following  the  execution  declared  bankrupt,  and  assignees  were 
«^Mr  appointed.  The  warrant  of  attorney  anthorised  the  attorneys 
siraie  shoSd  ^^^'^^'^  named  to  appear  for  the  defendant  at  the  suit  of  the  plain- 
^ ^'^^^*     tiffs  as  trustees  of  the  settlement,  and  confess  a  judgment  upon  the 

been  entered    Ijqh^  ^  £4000  penal,  with  a  release  of  errors, 
and  execution 

issued,  and  a        The  marriage  settlement,  after  reciting  the  intended  marriage, 

month    after 

the    obligor      declared  that  the  defendant,  in  consideration  thereof,  and  of  the  sum 

became    a 

bankrupt.  of  £2000,  had  passed  his  bond  and  warrant  of  attorney,  conditioned 

to  set  aside    for  the  payment  of  £2000,  to  the  plaintiffs,  in  whom  the  interest  in, 

on   beha&  of  *^^  benefit  of,  the  bond  and  warrant  of  attorney  was  declared  to 

bfu^upt.  *on  ^®^*»  '^pon  trust  that  when  and  so  soon  as  under  and  by  virtue  and 

S^t  ^^"^d     ^^  pursuance  of  any  of  the  covenants,  clauses  and  conditions  therein- 

feasance    con- 
tained in  the  settlement  had  not  been  written  on  the  warrant  of  attorney,  pursuant  to 
the  3  &  4  Vic,  c.  105,  s.  14 ;  Held^  that  the  marriage  settlement  was  not  a  defeas- 
ance within  the  meaning  of  the  Act. 
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after  contained,  expressed  and  declared,  the  said  trustees  should  raise  M.  T.  1861« 
and  be  paid  the  principal  sum  so  as  aforesaid  secured,  by  said  bond 
and  warrant  of  attorney  ;  then  that  the  same  should  be  expended  for 
the  support *of  the  wife  and  children  of  the  marriage  ;  and  upon  fur- 
ther trust  that  in  case  the  said  Patrick  Dower,  at  any  time  after  the 
solemnization  of  the  marriage,  should  become  bankrupt  or  insolvent, 
the  trustees  should,  with  all  convenient  speed,  levy  and  raise  the 
sum  of  £2000  out  of  all  the  real  and  personal  property  of  the  de- 
fendant, and  apply  it  to  the  use  of  Catherine  Dunphy  and  the 
issue  of  the  marriage,  under  the  several  provisions  and  trusts  therein 
contained  ;  and  the  settlement  contained  the  following  clause  : — 
**•  And  in  case  the  said  sum  shall  not  have  been  levied,  that  the  said 
*'  bond  and  warrant  shall  be  void  and  of  none  effect,  and  shall  be 
"  delivered  up  to  the  said  Patrick  Dower  the  defendant  to  be  can* 
'*  celled,  and  if  judgment  shall  have  been  entered  thereon,  the  same 
''shall  be  satisfied  on  record/'  No  defeasance  had  been  entered  on 
the  warrant  of  attorney. 


J.  D.  Fitzgeraldy  with  H.  Smythe,  called  on  in  support  of  the 
conditional  order. 

The  question  arises  on  the  14th  section  of  the  3  &  4  Vic,  c.  105, 
which  requires  "  that  if  such  warrant  of  attorney  shall  be  given, 
^*  subject  to  any  defeasance  or  condition,  such  defeasance  or  condi- 
**"  tion  shall  be  written  on  the  same  paper  on  which  such  warrant  6f 
''attorney  shall  be  written,  before  the  time  when  the  same,  or  a  copy 
"thereof  respectively,  shall  be  filed,  otherwise  such  warrant  of 
"  attorney  shall  be  null  and  void  to  all  intents  and  purposes."  In 
the  case  of  Conlan  v.  M^Anaspie  (a),  it  was  decided  in  this  Court 
that  a  letter  written  by  the  obligee  of  a  bond  amounted  to  a  defeaft^ 
ance.  It  is  therefore  unnecessary  that  the  defeasance  should  be  in 
any  particular  form  or  under  seal.  The  Lord  Chief  Baron  in  that 
case  says : — ''  Many  cases  decide  the  well-known  proposition,  that  a 
^  contract  under  seal  cannot  be  put  an  end  to  at  law  b^  an  instru- 
'*  ment  of  a  less  solemn  nature.  But  these  cases  only  decide  on 
'^  the  relation  subsisting  between  parties  upon  rights  and  liabilities 

(a)  10  Ir.  Law  Rq).  296. 
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M.  T.  1851.  "growing  out  of  such  contracts.  They  do  not  determine  the  defi- 
*^*''*  "nition  of  the  term  'defeasance.'  They  do  not  decide  that  it  is 
"  never  to  be  used  save  in  one  strict  and  technical  sense  only.  .  .  . 
"  To  give  it  in  this  statute  that  confined  import,  would  be  in  a  great 
"  degree  to  nullify  the  Act  of  Parliament.  .  .  .  No  doubt  can 
"  exist  that  a  contract  in  a  separate  writing,  not  under  seal,  intended 
"  and  purporting  to  control  a  warrant  of  attorney,  which  is  part  of 
"  the  same  agreement  and  transaction,  will  do  so. 

"  We  ought  so  to  construe  the  statute  as  to  advance  its  purpose, 
"and  treat  it  as  including  in  the  term  *  defeasance'  any  valid  writ- 
"  ten  contract  by  which  the  warrant  of  attorney  can  be  controlled." — 
[Pennefather,  B.  The  settlement  does  not  appear  to  me  to  con- 
tain a  defeasance  within  the  meaning  of  the  Act ;  but  supposing  it 
to  contain  one,  it  must  be  contended  that  the  entire  settlement 
should  be  transcribed.] — The  true  construction  of  the  settlement 
is,  that  the  amount  of  the  bond  was  to  be  raised  when  the  defend- 
ant should  become  bankrupt  or  insolvent,  and  not  before  ;  and  it 
would  have  been  sufficient  to  have  stated  that  circumstance  as  the 
defeasance.  A  general  statement  would  have  been  quite  sufficient 
to  carry  out  the  object  of  the  Act,  which  was  intended  for  the  pro- 
tection of  creditors.  It  is  not  necessary  that  there  should  be  express 
words  of  relation  between  the  instrument  containing  the  defeasance 
and  the  instrument  to  which  it  is  sought  to  apply  it :  Treveii  v. 
Aggas  (a). 


Harris,  with  H.  Martley^  contra. 

The  true  construction  of  the  settlement  is  not  that  contended  for, 
as  the  amount  of  the  bond  could  have  been  raised  at  any  time,  but 
must  have  been  raised  by  the  trustees  in  the  event  of  bankruptcy  or 
insolvency.  If  this  instrument  was  such  a  defeasance  as  was  con- 
templated by  the  Act,  the  inconvenience  would  be  very  great. 
The  Lord  Chief  Baron,  in  the  case  of  Conlan  v.  M^Anaspie,  already 
cited,  stated  it  to  be  his  opinion  that  "  the  word  defeasance,  in  this 
"  Act,  must  apply  to  that  document,  whatever  it  may  be,  which  con- 
"  tains  a  contract  qualifying  pr  controlling  the  warrant  of  attorney." 

(a)  Willes  Rep.  107;  S.  C.  Com.  Rep.  568,  nomine  Trevet  v.  Angus, 
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The  defeasance,  therefore,  is  the  settlement  itself^  and  no  general  M.  T.  1851. 
Statement  of  its  substance  would  be  sufficient. — [Psnnefathsb,  B. 
If  the  settlement  contain  such  a  defeasance  as  was  contemplated  by 
the  Act,  I  do  not  think  the  provisions  can  be  complied  with,  unless 
the  entire  settlement  be  set  out,  which  I  do  not  think  was  con- 
templated.]— ^Matters    amounting  to  a  defeasance  are  frequently 
contained  in  deeds  or  other  instruments  that  cannot,  for  the  pur- 
poses of  this  Act,  be  so  treated.    In  Barber  y.  Barber  (a),  where  a 
warrant  of  attorney  was  given  to  confess  judgment  absolutely  for  a 
sum  certain,  although  it  was  understood  between  the  parties  to  have 
been  given  to  indemnify  the  plaintiff  against  his  suretyship,  for  a 
smaller  sum,  it  was  held  that  the  defeasance  was  not  such  as  needed 
to  be  endorsed  on  the  warrant  of  attorney,  pursuant  to  the  Rule  of 
Ck>nrt  of  Michaelmas  Term,  42  G.  3. 

The  12th  section  of  this  Act  recites  that  "  injustice  is  frequently 
"  done  to  creditors  by  secret  warrants  of  attorney  to  confess  judg* 
*'  ment,  for  securing  the  payment  of  money,"  &c.  The  object  of  the 
Act  is  to  prevent  that  injustice,  and  in  this  case  injustice  has  been 
sufficiently  provided  against  by  the  allusion  to  the  settlement  con- 
tained in  the  bond  and  warrant.  This  is  not  the  proper  mode  of 
proceeding,  for  the  Court  will  not  set  aside  such  solemn  proceedings 
on  motion.  The  1 3th  section  provides  a  different  remedy : — '*  And 
''such  assignee  or  assignees  shall  be  entitled  to  recover  back  and 
**  receive  for  the  use  of  the  creditors  of  such  bankrupt  or  prisoner 
"all  and  every  the  moneys  levied  or  effects  seized  under  and  by 
"  virtue  of  such  judgment  and  execution." 


Mafiley^  not  called  on. 

H.  Sn^ihe^  in  reply. 

This  question  is  properly  raised  by  motion. — [PiaoT,  C.B.  There 

can  be  no  doubt  that  you  are  entitled  to  proceed  by  motion.] — The 

14ih  section  extends  to  warrants  of  attorney  ''  given  subject  to  any 

defeasance  or  condition,"  and  is  not  limited  to  those  which  contain 

«  defeasance  in  themselves;  and  the  16th  section,  which  provides 


VOL.    2. 


(a)  3  Taont.  465. 
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^''^:  IQ^l*  for  the  entry  by  the  officer  appointed  for  the  parpoee,  not  only  of 

jSlxchequer. 

eertain  particulars  of  the  warrant  of  attorney,  but  also  of  the  de- 
feasances or  conditions  in  the  warrant,  shows  that  the  attention  of 
the  Legislature  was  particularly  directed  to  defeasances. 

It  is  not  sufficient  to  refer  to  the  instrument  containing  the 
defeasance :  Marell  v.  Dttbosi  and  Sonnerai  (a). 


PiooT,  C.  B. 

The  terms  of  the  marriage  settlement  are  not  very  clear ;  but  we 
cannot  intend  that  any  thing  was  designed  to  be  done  which  has  not 
been  expressly  done.  Whatever  may  really  have  been  the  in- 
tention of  the  parties,  it  is  clear  that  there  is  nothing  in  ih%  deed  to 
prevent  the  trustees  from  raising  at  the  time  they  did  the  amount  of 
the  security ;  and  the  liability  to  have  it  raised  at  that  period  is  not 
the  less  because  it  is  imperative  on  the  trustees  to  raise  it  on  a 
certain  event. 

It  is  impossible  to*  consider  the  deed  of  settlement  as  a  defeaannoe 
of  the  kind  contemplated  by  the  Act  of  Parliament  in  questioii' 
The  practical  inconvenience  of  holding  differently  would  be,  aa 
Babon  Penkbfatheb  has  observed  in  tfcc  course  <£  the  argument, 
to  require  that  the  entire  deed  should  be  transcribed- 

Pbnnefatheb,  B.,  and  Lbfbot,  B^  concurred. 

Cause  shown  allowed,  with  costs. 


(a)  3  Taunt.  235. 
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WILLIAMS  V.  HUMPHREYS.* 

Nov,  20. 


M.  Babbt,  on  behalf  of  the  plaintiff,  showed  cause  against^a  condi-  In  notice  of 

motion    to 

tional  order  for  judgment  as  in  case  of  nonsuit.  show  cause 

aeainst  aeon- 

dicional  order 

for   jadgment 

Ross  Moorcj  for  the  defendant,  objected  to  the  notice  of  showing  ^  ^  ^^g^  ^f 

cause,  and  contended  that  it  was  insufficient,  as  it  did  not  specify  ^^t  com- 

the  grounds  on  which  the  party  relied,  but  merely  referred  to  certain  ^^^4th^and 

affidavits  and  other  documents  in  support  of  his  opposition  to  the  ^^^j^^^^ 

conditional  order.    The  1 14th  of  the  New  General  Orders  prescribes,  to  desoribe  the 

affidayit    and 

*'that  the  mode  of  showing  cause  against  conditional  orders  for  other  docu- 

ments   npon 

*' judgment  as  in  case  of  nonsuit  shall  be  the  same  as  is  prescribed  which  the  mo- 
tion is  eronnd- 

"  by  Rule  239,  iu  cases  of  showing  cause  against  a  conditional  order  ed,  without 

specifying  the 

"to  confirm  an  award/'     The  notice  of  a  party  showing  cause  particular 

against  a  conditional  order  to  confirm  an  award  is  required,  by  the 
239th  New  General  Rule,  '^  to  specify  the  grounds  of  objection  to 
"  the  award,  and  any  affidavit  or  other  documents  he  may  intend  to 
**  rely  upon." — [Pennefathek,  B.  Is  not  a  eonditional  order,  in  a 
case  like  this,  governed  by  the  same  Rules  as  all  other  conditional 
orders  ?] — The  case  of  a  conditional  order  for  judgment  as  in  case 
of  nonsuit  is  specifically  provided  for  by  the  Rules  I  have  men- 
tioned, and  therefore  not  to  be  governed  by  the  197th  New  General 
Rule,  which  provides  generally  for  notices  of  motion  to  show  cause 
against  conditional  orders. 


r.  Bony. 

The  Rule  is  sufficiently  complied  with  by  referring  to  the  affida^ 
vits  and  documents  relied  on.  It  might  be  otherwise  if  any  ground 
that  did  not  appear  on  the  documents  were  sought  to  be  brought  in 
aid  of  the  motion.  There  would  be  the  practical  absurdity  of  having 
the  documents  relied  on  twice  stated  at  length,  if  the  Rules  stated 
were  to  be  construed  as  contended  for  by  the  defendant. 

*  BiCHARDS,  B.,  abeente. 
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Exchequer, 

^      y    "*         The  practical  inconyenieDce  would  indeed  be  veiy  great  if  parties 

WILLIAMS 

V,  were  required  to  state  specifically  in  their  notices  every  ground  upon 

HUMPHBSTB. 

which  they  rested  their  cases.     The  notice  appears  sufficient. 

[The  motion  then  having  been  gone  into  on  the  merits,  it  was 
ordered  by  the  Court,  and  by  consent,  "that  a  siei  processus  be 
entered,  without  costs."]} 


ANONYMOUS. 
Nov.  74. 

^^  ^a   Hayes,  on  behalf  of  the  plaintiff's  attorney,  moved  that  the  officer 
d*^*  th'^offi""'  be  directed  to  enter  judgment,  under  the  circumstances  following : — 

should  enter         The  plaintiff,  who  resided  in  England,  had  received  from  the  de- 
judgment, 

\¥it£oat  any    fendant  the  amount  of  a  bill  of  exchange,  part  of  the  subject-matter 

order   of    uie 

Court  for  the  of  the  action,  but  had  not  received  the  interest  or  costs  of  protest, 

purpose. 

which  together  made  the  sum  of  1  Is.  Id. 

Counsel  submitted  that,  as  a  part  of  the  debt  still  remained  due, 

the  judgment  should  have  been  entered  by  the  officer  without  any 

application. 


LsFBOT,  B.,*  after  consultation  with  the  Ckrk  of  {Rules,  [stated 
that  he  was  informed  by  the  officer  that,  where  any  part  of  the  debt 
remained  due,  the  judgment  should  be  entered  without  any  order  for 
the  purpose.  His  Lordship  added  that  it  was  unnecessary  to  make 
an  order  on  the  subject,  but  that  an  intimation  would  be  made  to 
the  officer  of  the  opinion  of  the  Court. 

♦  Sohu, 
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LEWIS  V.  BUSTEED. 

1861. 
JunelZ, 

(Common  Pleas.)  1852. 

Jan,  15, 17> 


Debt,  upon  three  seTeral  bonds  executed  by  the  defendant  to  the  ^  ^^  ^nd 

plaintiff,  as  Secretary  to  the  West  of  England  Fire  and  Life  Insu-  ^^^^'^  ^^ 

ranee  Company.     The  declaration  contained  three  counts.  defendant  and 

^  the  Wert  of 

To  the  third  count,  which  was  on  a  bond  for  £800,  dated  the  England  In- 

snianoe  Com- 
24th  of  January  1850,  the  defendant  having  craved  oyer  of  the  pany,  it  was 

ft .,  declared  that 

bond   and    condition  of    it,  which  was  in  the  following  terms : —  if  the  defend- 

^'Whereas  the  above-bounden  John  Busteed  has  been  appointed  ^^^  ^  ^^^g 

"  agent  for  the  Company  at  Tralee  aforesaid,  during  their  pleasure,  ^a^the  ^^^ 

"  and  has  been  required  to  give  the  security  of  this  present  bond ;  ^^^'  ^  ^ 

"  now  the  condition  of  the  above-written  obligation  is  that  if  the  Company,  and 

°  shoTild,  from 

"  above-bounden  John  Busteed  shall,  at  all  times  whilst  he  shall  con-  time  to  time 

thereafter, 

**  tinue  such  agent  of  the  said  Company,  or  in  any  way  act  for  or  be  within  one 

calendar 
*' engaged  in  the  service  of  the  said  Company,  or  on  their  behalf,   month  after 

,,  ^.,^,,  ,,.-  «         .,<«  ,    heshonldhave 

**  faithimly  execute  the  duties  of  an  agent  to  the  said  Company,  and  been  thereto 

'*  observe,  perform,  fulfil  and  keep  the  instructions,  rules,  orders  and  ^oe  in  ^ 

"  directions  of  the  Board  of  Directors  of  the  said  Company  for  the  SS**S*^fai^ 

"  time  being,  and  shall  not  do  or  suffer  any  act,  matter  or  thing  to  **^d"?vkf^ 

**  the  prejudice  or  damage  of  the  said  Company,  and  if  the  said  John  pftjuid  deliver 

to  the  said 
Company,  at 

their  head  office  at  E.,  all  snch  smns  of  money,  &c.,  as  he  had  received  or  should 

receive,  then  the  condition  to  be  void. 

Held,  that  the  latter  danses  controlled  the  former  part  of  the  condition,  and  that 
although  the  defendant  would,  in  discharge  of  "  the  duties  of  an  agent"  appointed 
by  a  simple  power  of  attorney,  be  bound  to  par  over  all  bdances  of  money  in  his 
hands,  on  request,  yet  that  under  the  terms  of  the  condition  of  the  present  bond 
he  was  not  bound  to  do  so  until  after  having  received  a  month's  notice. 

To  a  declaration  upon  the  above  bond,  the  defendant,  having  craved  oyer  of  the 
bond  and  condition,  which  was  granted,  pleaded  senend  performance';  the  plidntiff' 
replied  that  the  defendant,  after  the  execution  of  ue  bond,  received  sums  of^money 
on  account  of  the  Company,  amounting  to  £200,  and  that  after  having  received  them 
he  voluntarily  dispensed  with  the  month's  notice  required  by  the  condition,  and 
rendered  an  account  to  the  Company  of  all  moneys  in  his  hands,  showing  himself  in 
debt  to  the  Company  to  the  amount  of  £800.  6eld,  on  demurrer,  l^t  the  plaintiff 
*  having  given  oyer  of  the  condition,  it  mutt  be  taken  to  be,  as  well  as  the  bond, 
under  s^,  and  that  the  defendant  could  not  by  parol  dispense  with  the  terms  of  the 
condition  of  the  bond. 
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H.  T.  1852.  "  Busteedy  his  heirs,  executors  and  administrators,  do  and  shall  firom 
Common  eas  ^^  ^^^  ^^  i\xn&y  and  at  all  times  hereafter,  within  one  calendar  month 
"  after  he  or  they  shall  have  been  thereunto  required,  by  notice  in 
*'  writing,  served  upon  or  left  at  the  last  usual  known  place  of 
*'  residence  or  abode  of  the  said  John  Busteed,  render  a  faithful 
"  account  of,  and  fidthfullj  paj  and  deliver  over  to  the  said  Com- 
**  panj  at  their  head  office  in  Exeter,  or  at  such  other  place  or  to 
**  such  person  or  persons,  if  anj,  as  the  Secretary  of  the  said  Com- 
'*pany  for  the  time  being  shall  direct,  all  such  premiums,  duties, 
"  sums  of  money,  deeds,  securities^  policies,  books,  papers,  letters, 
*'  writings,  receipts,  forms  and  voi^ers,  goods,  chattels  and  effects^ 
"  which  he  the  said  John  Busteed  hath  already  received  or  become 
'' possessed  of,  or  which  he,  his  executors  or  administrators,  shall 
"  hereafter  have  held,  receive  or  be  intrusted  with  or  become  pos- 
«  sessed  of  as  such  agent  of  the  said  Company,  or  for  or  on  account 
*'  of  the  said  Company,  or  which  in  any  way  concern  or  relate  to  the 
*^said  Company,  or  any  affairs,  business  or  concerns  of  the  said 
"  Company,  and  also  give  all  such  information  and  explanation  as 
"  may  from  time  to  time  be  required  by  the  Secretary  of  the  said 
^*  Company  for  the  time  being,  then  the  above^written  obligation  to 
<*  be  void."  Then  followed  a  declaration  that  the  bond  should  extend 
to  and  include  the  Company,  however  constituted  from  time  to  time, 
and  that  the  Board  of  Directors  might  make  such  arrangements  with 
and  grant  such  indulgence  to  the  said  John  Busteed  as  they  might 
think  proper,  wiUiout  any  further  consent  by  the  parties  to  the  bond. 
The  bond  and  condition  being  set  out  upon  oyer,  the  defendant 
pleaded — secondly,  that  he  did  at  all  times  faithfully  execute  the 
duties  of  an  agent  of  the  said  Company,  and  did  ai  all  times  ob- 
'  serve,  perform,  fulfil  and  keep  the  instructions,  rules,  orders  and 
directions  of  the  Board  of  Directors  of  the  said  Company,  and  of 
the  Secretary  of  the  said  Company  for  the  time  being,  and  did  not 
do  or  suffer  any  act,  matter  or  thing  to  the  prejudice  or  damage  of 
the  said  Comrpany,  and  that  he  did  from  time  to  tii»e  and  at  all  times, 
within  one  calendar  month  afVer  he  had  been  hitherto  required,  by 
notice  in  writing  signed  by  the  Secretary  for  the  time  being  of  the 
said  Company,  served  upon,  &c.,  render  a  faithful  account  of  and 
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fiiithfully  pay  and  deliver  over  to  the  said  Company,  at  their  head  H.  T.  1852. 
office  in  Exeter,  all  such  premiums,  daties,  &c.,  which  he  the  «ud 
defendant  had  received  or  become  potaessod  of,  as  such  agent,  for  or 
on  account  of  the  said  Company,  or  which  in  any  way  concerned 
or  related  to  the  said  Company,  in  any  affairs,  businese  or  concerns 
of  the  said  Company,  and  did  also  give  all  such  information  and  ex- 
planation as  firom  time  to  time  was  required  by  the  Secretary  of  the 
said  Company  for  the  time  being. —  Verifi/doHon. 

Beplicationp-^That  the  defendant,  for  a  long  time  before  the 
sealing  of  the  said  writing  obligatory,  to  wit  from,  &c.,  had  received 
divers  large  sums  of  moneyi  an^unting  in  the  whole  to  £600,  and 
that  after  having  received  the  said  sum  of  money,  and  after  the 
signing  and  sealing  of  the  said  writing  obligatory,  the  defendant 
was  the  agent  of  the  Company,  and  in  that  capacity  received  other 
sums  of  money  on  account  of  the  Company,  amounting  to  £200. 
''And  that  afterwards,  and  after  the  receipt  of  the  said  several 
^  sums  of  money  by  the  defendant  as  such  agent  as  aforesaid,  and 
''while  he  was  possessed  of  the  same,  as  last  aforesaid,  to  wit,  on 
''^,  at  ^^  he  the  said  defendant,  of  his  own  accord,  did  then  and 
"  there  dispense  with  the  said  one  calendar  month's  notice  in  the  said 
''condition  to  the  said  writing  obligatory  in  the  said  count  men* 
"  tionedf  and  did  then  and  there  of  his  own  accord  render  and 
^  deliver  to  the  said  Company  an  account  in  writing  of  all  moneys 
"  had  and  roeeived  by  him  the  said  defendant,  for  and  on  account  of 
"^  the  said  Company  previous  to,  and  which  he  had  in  his  possession 
*'  at  the  time 'of,  the  execution  of  the  said  writing  obligatory,  in  the 
"  said  third  oount  mentioned,  and  which  he  has  received  since  the 
''  execution  of  the  same^  as  such  agent  as  4iforesaid :  and  the  said 
"  plaintiff  averp,  that  the  said  account  so  furnished  by  the  defendant^ « 
^  as  last  aforesaid,  was  then  and  there  stated  and  settled  by  and 
"  between  the  said  Company  and  the  said  defendant  as  such  agent 
"  as  aforesaid,  and  upon  that  account  the  said  defendant  was  found 
"  to  be  indebted  to  the  said  Company  in  a  large  sum  of  money,  to 
''  wit,  the  sum  of  £800,  in  respect  of  the  said  several  moneys  so  had 
"  and  received  by  him,  as  last  aforesaid.  Whereby,  and  by  reason 
*' whereof,  he  the  said  defendant  then  and  there  became  and  was 
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H.  T.  1 852.  '<  liable  to  pay  to  the  said  Gompanj  the  said  sum  of  £800,  under 
"and  by  virtue  of  the  said  writing  obligatory  in  the  said  third 
"count  mentioned." — Breach. 

Special  demurrer,  on  the  ground  that  the  replication  did  not 
traverse  any  material  averment  in  the  plea,  and  that  it  did  not 
traverse,  except  argumentatively,  that  the  defendant  had  accounted ; 
and  that  it  amounted  to  a  count  on  an  account  stated,  and  that  it 
tendered  several  issues,  namely,  the  receipt  of  money,  the  fact  of  the 
notice  having  been  dispensed  with,  the  settlement  of  an  account, 
and  that  a  balance  appeared  due  upon  that  settlenent,  and  that  it 
did  not  show  that  the  notice  required  by  the  bond  had  been  served. 
Joinder  in  demurrer. 


Robert  Ferguson  (with  whom  was  Fitzgibbon),  for  the  de- 
murrer. 

The  replication  is  objectionable,  for  the  reasons  assigned.  It 
does  not  show  that  the  notice  required  by  the  condition  of  the  bond 
was  served  on  the  defendant ;  and  the  excuse  alleged  in  the  plea, 
for  the  non-service  of  it,  is  not  sufficient.  It  only  extends  to  the 
defendant's  duty  to  account,  and  not  to  his  obligation  to  pay  and 
deliver  over  to  the  Company  the  sums  of  money,  &c.,  which  should 
be  in  his  hands.  The  bond  is  not  forfeited  until  the  defendant  ne- 
glected to  comply  with  the  notice  :  Peck  v.  Methold  (a) ;  Carter  v. 
Ring  (6)  ;  Topham  v.  Braddick  (c)  ;  Heard  v.  Wadham  (d). 

But  even  admitting  the  excuse  to  be  sufficient  in  form,  the 
defendant  could  not  by  parol  dispense  with  the  terms  of  a  condition 
under  seal :  Roe  d.  Gregson  v.  Harrison  (e)  ;  RippinghaU  y. 
LUiyd(f)\  Gwynne  v.  Davg  (^)i  West  v.  Blakeway{h).  The 
4  following  authoritie»  were  also  referred  to :  Com.  Dig.^  tit.  Condition^ 
L,  8  ;  Littler  v.  Hoitand  (t)  ;  Brown  v.  Goodman  (k) ;  Brooks  v. 
Stuart  (/). 

(a)  3  Bulst.  297.  (fi)  3  Camp.  459. 

(c)  1  Taunt.  571.  (<0  1  ^^  619. 

(e)  2  T.  R,  425.  (/)  5  B.  &  Ad.  742. 

(g)  2  Scott,  N-  B.  .29  (A)  3  Scott,  N.  B.  99. 

(0  3  T.  B.  590.  (A)  Ibid,  in  notis. 

(0  9  Ad.  &  Bl.  854. 
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Rtchard  Armstrong  (with  whom   •/.  2>.  Fitzgerald)^  for  the  H.  T.  1852. 

Common  Pleas 

The  cases  of  covenants  are  distinguishable.  It  is  not  necessary 
that  the  condition  to  the  bond  should  be  under  seal :  Vin,  Ab.  tit 
Condition^  M.  C. ;  and  there  is  no  averment  in  the  present  case 
that  the  condition  of  the  bond  was  under  seal ;  and  if  not,  it  may 
be  waived  or  abandoned  by  a  parol  agreement:  Goss  v.  Lord 
Nugent  (a). — [Monahan,  C.  J.  Would  you  be  bound  to  give  oyer 
of  the  condition  if  it  was  not  under  seal  ?] — As  the  deed  is  set  out 
upon  oyer,  there  is  no  attestation  to  the  condition.  If  there  were,  it 
should  have  been  set  out :  Jemiis  v.  Harridge  (6) ;  Longmore  v. 
Rogers  (e).  The  defendant  by  his  plea  avers  a  general  performance  of 
all  the  conditions  of  the  bond,  it  is  therefore  sufficient  for  us  to  show 
a  breach  of  any  one.  One  of  these  is,  that  the  defendant  will 
faithfully  discharge  the  duties  of  an  agent,  and  in  compliance  with 
that  he  would  be  bound  to  pay  over  to  his  principal  all  money  in 
his  hands.  The  condition  which  stipulates  for  a  month's  notice  only 
applies  to  the  case  of  a  final  account,  and  not  to  the  ordinary  trans- 
actions between  the  Company  and  their  agent.  The  latter  might 
be  receiving  money  every  day,  yet  the  notice  could  only  apply  to 
moneys  which  were  received  before  it  was  served.  In  Stothert  v. 
Goodfellow  {d)y  it  was  held  that  a  condition  that  the  defendant 
should  serve  as  agent  without  embezzling  the  money  of  his  principal 
was  not  vitiated  by  a  subsequent  condition  that  he  should  account 
weekly,  or  oflener,  if  required  by  notice  under  the  hand  of  the 
plaintiff — [Monahan,  C.  J.  In  that  case  there  was  an  express 
breach  of  the  first  branch  of  the  condition :  would  the  replication  be 
a  good  assignment  of  the  breach  of  the  Condition  of  the  present  bond  ?] 
— ^AU  that  the  plaintiff  would  be  bound  to  show,  in  case  issue  were 
joined,  would  be  such  a  state  of  facts  as  would  amount  to  a  breach 
of  the  first  term  of  the  condition.  With  regard  to  there  being  no 
notice  alleged  in  the  replication,  the  case  of  Levins  v.  Randall  (e) 
£hows  that  the  defendant  could  not  rejoin  the  want  of  notice ;  and  if 


(a)  5  B.  &  Ad.  58. 

(0  Willes,  288. 

VOL.    2. 


(0  12  Mod.  413. 


(6)  1  Saand.  1. 

(<0  1  Ney.  &  M.  202. 
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H.  T.  1 852.  the  defendant  cannot  rejoin,  he  cannot  demur  for  want  of  the  allega- 
Common  PIoom 
<--y  — ^     tion  in  the  replication.      The  following  cases  and  authoritiea  were 

cited :  Vtn,  Abr.,  M.  C,  pL  3 ;  N.  C,  pi,  5  ;  Chapman  v.  Chap- 


V, 
BVSTBED* 


(a). 


1852. 

Jan.  17. 


Fiizgibbon,  in  reply. 

The  defendant  having  pleaded  general  performance,  the  plaintifr 
was  bound  bj  his  replication  to  assign  the  particular  acts  of  de&ult 
of  which  he  complained ;  and  those  branches  of  the  condition  on 
which  no  breaches  are  assigned  must  be  considered  to  have  been 
performed.  The  clause  as  to  accounting  after  a  month's  notice 
must  be  construed  as  if  taken  out  of  the  general  duties  of  an  agent. 
The  words  from  "time  to  time**  show  that  the  proviso  as  to  a 
month's  notice  does  not  apply  to  the  case  of  a  final  accounting. 
Could  it  be  contended  that  on  issue  joined  on  this  replication  the 
plaintiff  could  prove  some  other  breach  of  the  defendant's  duty  as 
agent?  The  case  of  Sioiheri  v.  Goodfellaw  (6)  is  distinguishable. 
The  notice  in  that  case  was  only  applicable  to  the  accounting,  and 
not  to  the  embezzling,  and  the  case  there  arose  in  arrest  of  judg- 
ment. 

Cur.  ad.  vuU. 


The  LoBD  Chief  Justice  Monahan  now  delivered  the  judgment 
of  the  Court. 

After  stating  the  pleadings,  his  Lordship  proceeded: — ^In  the  first 
place,  it  was  argued  on  behalf  of  the  plaintiff  that  it  does  not 
appear  upon  these  pleadings  that  the  condition  was  part  of  the  sealed 
instrument,  and  that  it  therefore  might  be  waived  or  varied  by 
parol ;  but   we  are  of  opinion  that  that  objection  cannot  prevaiL 

In  the  first  place,  the  defendant  has  craved  oyer  not  only  of  the 
bond,  but  of  the  condition  to  it,  and  the  j^aintiff  has  granted  it, 
which  he  would  not  be  bound  to  do  unless  the  condition  of  the 
bond,  as  well  as  the  bond  itself,  was  under  seal ;  and  in  the  next 


(a)  Cro.  Car.  76. 


(h)  1  N.  A  M.  202. 
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place,  from  the  terms  in  Which  the  condition  is  described,  it  is  evi-  H.  T.  1 852. 

CommonPleai* 
dent  that  it  must  be  taken  to  be  part  of  the  sealed  instrument,  for 

the  bond  is  described  as  the  '*  above  bond ;"  and  the  defendant  as  the 
*'  above-bounden  John  Busteed.**  We  are  therefore  of  opinion  that 
upon  this  record  we  must  take  it  that  both  the  bond  and  condition 
are  under  seal.  But  then  it  was  argued  on  behalf  of  the  plaintiff 
that  although  under  seal,  yet  as  the  condition  by  which  the  defendant 
claims  to  be  entitled  to  a  month's  notice,  before  being  bound  to  pay 
over  to  the  Company  the  balance  of  money  which  should  firom  time 
to  time  be  in  his  hands,  was  one  which  was  introduced  for  the  benefit 
of  the  defendant  himself,  it  was  competent  for  him  to  dispense  with 
it:  and  accordingly  the  replication  avers  that  the  defendant,  after 
the  receipt  of  the  money,  voluntarily  dispensed  with  the  one  calen- 
dar month's  notice  required  to  be  given  by  the  terms  of  the  condition 
of  the  bond ;  in  other  words,  that  though  under  the  terms  of  an 
instrament  under  seal  the  defendant  was  not  liable  to  pay  unless 
after  receiving  a  month's  notice,  yet  that  by  voluntarily  dispensing 
with  that  condition,  he  becomes  liable  to  pay  not  the  balance  of  mo- 
ney then  in  his  hand,  but  the  full  penalty  of  the  bond  itself.  Nothing 
is  better  established  than  that  contracts  under  seal  cannot  be  varied 
by  an  agreement  which  is  not  of  the  same  character.  And  it  will 
be  found  that  the  cases  which  have  been  cited  in  the  course  of  the 
argument  for  the  purpose  of  showing  that  a  party  may  waive  a  con- 
dition, although  under  seal,  are  cases  in  which  the  obligee  has 
prevented  the  obligor  from  performing  the  condition,  in  some  cases 
rendering  it  impossible  to  be  performed  ;  and  the  Courts  have  in 
such  cases  held  that  he  could  not  take  the  advantage  of  his  own 
default  But  such  cases  as  these  have  no  application  to  the  present 
case,  when  we  are  in  fact  required  to  alter  the  contract  between  the 
parties ;  for  this  is  an  agreement  under  seal  to  pay  the  money  with- 
in one  month  after  notice  in  writing ;  and  it  would  be  altering  the 
agreement  of  parties  to  hold  the  money  to  be  recoverable  without 
such  notice. 

But  then  it  is  argued  that,  although  the  defendant  neglects  to  pay 
over  the  money  without  notice  may  not  be  a  breach  of  the  latter 
branch  of  the  condition,  it  is  a  breach  of  that  part  of  the  condition 
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H.  T.  1852.  bj  which  the  defendant  undertakes  faithfullj  to  execute  the  duties 
of  an  agent  We  quite  admit  that  in  ordinary  cases  it  is  the  duty 
of  an  agent  to  pay  over  to  his  principal  all  balances  of  money  which 
he  may  have  in  his  hands  from  time  to  time ;  and  in  this  case^  if 
the  defendant  had  been  appointed  agent  by  any  ordinary  power  of 
attorney  not  containing  special  clauses,  and  not  by  an  instrument 
containing  special  provision  as  to  the  events  under  which  he  should 
be  bound  to  account  for  and  pay  over  the  money  in  his  hands,  that 
argument  might  apply,  although  we  are  not  deciding  that  question 
in  the  present  case:  all  that  we  now  decide  in  the  present  action 
is,  that  under  the  terms  of  this  bond  the  defendant,  by  neglecting  to 
pay  over  money  on  request,  did  not  commit  a  breach  of  a  condition 
of  the  bond  upon  which  this  action  has  been  brought,  and  that  the 
penal  sum  cannot  be  recovered,  on  proof  that  the  defendant  had 
a  balance  of  money  in  his  hands,  which  he  refused  to  pay  over  to 
the  Company  on  request  The  only  other  objection  was  to  the 
pleading;  Mr.  Fitzgerald  contending,  on  the  authcNrity  of  the  case 
of  Chcq^man  v.  Chapman  (a),  that  the  defendant,  having  pleaded 
performance  generally,  cannot  now  be  allowed  to  rely  on  the  want 
of  notice.  We  do  not  think  that  case  applies  to  the  present  In 
that  case  the  defendant  pleaded  he  had  performed  all  the  covenants, 
payments,  &c^  contained  in  the  lease ;  that  was  held  to  amount  to  an 
allegation  of  actual  payment  of  the  rent  reserved ;  and  his  relying 
on  want  of  a  demand  would  have  been  a  departure :  but  in  the  pre- 
sent case  the  substance  of  the  plea  is,  that  whenever  he  was  required, 
as  provided  by  the  bond,  he  paid  over  the  money,  &c ;  and  it  is 
quite  possible  he  may  have  been  required,  and  that  he  did  make  the 
payments  when  so  required ;  but  it  is  no  departure  for  him  to  con- 
tend that  he  was  never  required  'to  pay  over  the  particular  sum 
now  in  his  hands. 

On  the  whole,  therefore,  the   demurrer  must  be  allowed,  and 
judgment  for  the  defendant  as  to  the  third  count 

Demurrer  allowed. 


(a)  Cro.  Car.  76. 
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Executor  of  MAREEY 

V. 

The  Heir  and  Terretcnants  of  PATRICK  DOWDELL. 

Jan,  14. 

J.  D.  FiTzoERALD,  OD  behalf  of  the  heir,  Laurence  Charles  Dowdell,  A  tcire  facuu 

hftTing  Iinied 
moved  that  the  return  of  the  Sheriff  to  the  writ  of  scire  feusicu  in  to  reriye  a 

this  cause  might,  as  regards  the  said  Laurence  Charles  Dowdell,  be  iga^t  the 

set  aside  with  costs,  on  the  ground  that  a  copy  of  the  writ  of  »eire  retenants  of  ' 

facias  was  not  served  on  the  said  Laurence  Charles  Dowdell,  as  ^J^  B  the 

required  by  the  171st  General  Order.  *»«»!  ^^  » 

^  •'  notice  reqnir- 

The  judgment  was  originally  entered  against  Patrick  Dowdell,  i*^  **hn  to  ap- 

pear  on  tbe 

the  &ther  of  L.  C.  DowdeU,  as  of  Easter  Term,  55  G.  3,  and  sub-  retorn  of  the 

writ,  andibow 

seqnently  revived  as  of  Michaelmas  Term  1831.  The  scire  fadas  came  accord- 
ing to  its  tenor, 

in  the  present  case  issued  in  the  present  year,  returnable  on  the  bat  yie^ected 

to    serve    anv 
18th  of  December  1851.     The  Sheriff  returned  scire  feci,  but,  as  omjof  the 

was  sworn  by  the  heir  of  the  conuzor,  neglected  to  serve  a  copy  of  JSr«uinr*to 

the  scire  facias  upon  him  pursuant  to  the  I7lst  General  Order;  ^^^^(^Jj^ 

and  merely  served  a  note  of  the  purport  of  the  scire  facitu,  calline  on  '?^»  under 

•^  °        tlicae  curcmn- 

him  to  appear  on  the  return  of  the  writ.    A  cross  notice  of  motion  'tanoes,  that 
'^'^  the  Court 

was  served  by  the  plaint^  for  liberty  to  vacate  the  rule  for  judg-  would  on  mo- 

tion  let  aside 

ment»  and  that  the  writ  of  scire  facias  might  be  taken  off  the  file,  the  Sheriff's 

return  of  wdte 

and  the  return  expunged,  and  the  writ  amended  by  making  it  re-  ftd^    more 

tamable  on  the  1st  of  April  1852.  mowanew 

In  support  of  the  motion  it  was  argued  that,  although  as  a  general  y^^^  the  judg- 
rule  the  Court  would  not  try  the  validity  of  a  Sheriff's  return  upoo  ^^^^^ 
motion,  yet  that  where  the  return  was  manifestly  false,  as  in  the  ^!*^.^ 
present  case,  in  which  it  was  sworn  and  not  denied  that  no  copy  of 
the  writ  had  been  served,  and  there  could  therefore  be  no  question 
of  fact  for  a  jury  to  try,  the  Court  would  decide  the  validity  of 
tbe  return  in  a  summary  manner. — [Mohahah,  C.  J.    The  difficulty 
here  is  that  the  plaintiff  has  performed  his  duty  in  every  respect.    If 
the  Sheriff  has  not  served  tbe  heir,  he  can  have  an  action  against 
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H.  T.  1852.  him  for  a  false  return ;  bat  can  you  prejudice  the  right  of  a  third 
CovtmonPlsas. 
-^  .-V  ..-^     party  who  is  not  in  default  ?] — ^In  0*Meara  v.  Mctgrath  (a)  the 

^  Court  intimated  an  opinion  that  if  the  facts  were  not  denied,  they 

DOWDELL.    would  On  motion  compel  the  Sheriff  to  amend  his  return. 


Macdonagh  and  Richard  ArmHrong^  contra. 

It  has  been  frequently  decided  that  the  truth  of  the  fac^  stated 
in  the  Sheriff *s  return  will  not  be  tried  upon  motion:  Barr  v. 
Saichwell  (6) ;  Hunt  v.  Coxe  (e)  ;  Ooubot  v.  De  Crovy  (d)  i  Barber 
V.  Mitchell  {e).  There  is  no  pretence  that  any  collusion  exists  be- 
tween the  plaintiff  and  the  Sheriff.  If  the  rule  be  as  contended  for  by 
the  plaintiff,  the  slightest  variation  in  the  copy  of  the  scire  faeiae 
served  would  entitle  the  defendant  to  set  aside  the  judgment.  The 
following  authorities  were  cited:  1  ArchbokTs  Prac^  by  Chitty^ 
7th  ed.,  p.  656;    2  Tidd*8  Prac.,  p.  1124, 

Fitzgeraldy  in  reply. 

The  Sheriff  is  the  agent  of  the  plaintiff  in  serving  the  writ ; 
formerly  the  writ  was  general,  and  the  Sheriff  returned  the  names 
of  the  heir  and  terretenants.  Now  under  O'Neill's  Act  the  heir  and 
terretenants  are  named.  It  must  be  taken  that  the  plaintiff  omitted 
to  name  the  heir. 

MONAHAN,  C.  J. 

This  is  a  case  of  some  importance ;  but  as  all  the  cases  which 
seem  to  bear  upon  the  point  have  been  cited,  we  do  not  think  that 
we  could  derive  any  advantage  by  taking  further  time  to  consider 
our  judgment.  We  are  all  of  opinion  that  this  motion  must  be  re- 
fused. According  to  the  terms  of  the  171st  Greneral  Rule,  it  was  no 
doubt,  strictly  speaking,  the  duty  of  the  Sheriff  to  give  a  copy  of  the 
scire  facias  to  the  defendant,  and  not  merely  a  notice  of  the  scire 
facias  having  issued  ;  but  the  Sheriff  is  a  public  officer,  not  selected 

(a)  Ridg.  Lap.  &  Sch,  176.  (6)  2  Str.  813. 

(c)  3  Bur.  1360.  (<0  2  Dow.  P.  C.  86. 

(c)  Ibid,  574. 
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hj  the  pUatif ;  «iid  the  plmintiir  has  done  erery  thing  which  il  was  H.  T.  185S. 

in  hk  power  to  do ;  he  hits  got  a  return  firom  a  pohlic  officer,  whose 

dntj  it  is  to  hare  the  d^endant  serred  with  a  writ,  stating  that  he 

has  anwvl  the  heir  and  tenetenants  of  the  conoior  in  the  osnal    dowocix. 


;  and  thoo^  the  defendant  (the  heir)  has  notice  of  the  pro- 
tf**MliMigK^  and  still  an  oppOTtonitj  of  pleading  to  the  scire  fmeitu^  he 
to  ael  nnde  the  retnm  in  order  to  oblige  plaintiff  to  iasne  a 
writ  to  lei  in  the  defence  of  the  Statute  of  T<imitations.     It 
cannot  he  denied  that  if  the  Sheriff  has  made  a  £tlse  retain,  and 
that  the  par^  is  thereby  prejudiced,  he  maj  maintain  an  action 
•gmimyt  him  ;  bat  we  think  it  woold  be  contrary  to  the  settled  prac- 
tiee^  and  to  the  anthoritj  of  the  case  of  Airr  t.  Saiekwtiif  to  set 
aside  the  retam  itself  apon  motion.    We  do  not  mean  to  laj  down 
a  rale  which  will  prevent  as  setting  aside  a  return  and  jodgment 
foonded  thereon,  if  the  defendant  has  bad  no  notice,  and  there  is  anj 
qoestion  to  be  tried  between  the  parties.     Oar  decision  is,  that  we 
win  not  set  aside  the   Sheriff's  return  upon  motion  bj  a  party  who 
allies  that,  though  he  has  had  notice,  he  has  not  been  served  with  a 
oopj  of  the  sdrefaeias^  more  especially  in  a  case  like  the  present,  in 
whidi,  if  a  new  scire  facias  be  sued  out,  the  judgment  would  be 
barred  by  the  Statute  of  Limitations. 

TOMUBHS,  J. 

I  wish  to  state  that  we  refuse  this  motion  on  the  particular  facts 
of  this  case,  and  that  we  do  not  lay  down  any  general  rule  on  the 
subject. 


Jackson,  J.,  concurred. 


Motion  refused,  with  costs. 
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H.  T.  1852. 

CommonPleas. 


MICHAEL  CHESTER  v.  ELEANOR  BEARY. 

Jan.  22,23,24. 

By  the  tanna  Ejectbcent  for  non-payment  of  rent — The  case  was  tried  before 
•  ht  tT^re-*  *^®  ^^  ^^^^^  Baron,  at  the  last  Summer  Assizes  for  the  county 
enter m^Ae  ^f  Limerick,  when  the  following  facts  appeared  in  evidence: — 

was  reaerved  Q^  ^h^  part  of  the  plaintiff  a  lease  was  proved,  dated  the  7th  of 
tothelessorin  "  "  r         -» 

case  any  half.  March  1840,  from  Lord  Stradbrooke  to  the  defendant,  of  the  lands 

yearly  g&lo  of 

the  resenred    of  Bilboa,  containing  75  a.  3b.  38  p.,  for  the  term  of  twenty  years, 

rent   or   any 

part  theieof    at  a  rent  of  £90,  payable  on  the  1st  of  May  and  1st  of  Novem- 

arrear  for  ^^  ^^  ^^^  J^^i  ^^^  ^  clause  of  re-entry  in  case  any  half-yearly 
SvB^^^Miy  8*^®  o^  *^®  ^^^  ^'^^  should  be  in  arrear  for  twenty-one  days 
^^*^^ ted™ for  *^^  *°y  ^^  *^®  S*^®  days.  Proof  was  also  given  by  the  land- 
payment.  At  f^gQj^i  q£  ^q  plaintiff  of  receipt  of  rent  from  the  defendant  under 
the  time  when  -©  r  r 

the  ejectment  i)^  lease,  and  that  a  sum   of  £170.  10s.  was  due  on   account 

was    bronghti 

one  half.year*^  of  the   rent   up   to  the    1st  of  May   1851.     On  the  part -of  the 

rent,  and  also 

fractions   of     defendant,  payments  of  various  sums  at  different  times,  from  the 

previons  sales, 

making,   with  month  of  April  1849  to  the  month  of  April  1850,  were  proTcd, 

fun  year's  lent  amounting  in  the  whole  to  a  sum  of  £148.  12s.  3d.,  it  being  admit- 

^g^l^^  "  ted  that  all  rent  up  to  November   1848  had  been  paid,  with  an 

tiie  learo,  ^re  ^^cess  of  £5  to  be  carried  to  the  account  of  the  next  gale.    It  also 

imder  those  appeared  that  a  sum  of  £49-  10s.  had  been  realised  in  the  month 
ciTcmnstanoes,     '^'^ 

that  an  eject-  of  March  1851  by  a  distr^s  on  the  defendant's  goods;  and  it 
ment  for  non-  " 

payment  of  was  proved  by  the  evidence  of  the  defendant's  son,  that  in  a  con- 
rent  under  the 

statat684  6.l,  versation  which  he  had  with  the  plaintiff  in  the  month  of  January 
c  5,  and  8  G. 
1,  c.   2,   was  1851,  on  the  subject  of  an  abatement  of  the  rent,  the  latter  agreed 

maintainable ;  i    «        •  i      • 

that  it  was  not  ^  reduce  the  rent  to  a  pound  an  acre ;  and  the  witness  having  com- 

t^B^^t  of   pl&ii>6d  that  the  defendant  had  made  payments  for  which  she  had 

he^S^ten-  °®*  received  credit,  that  the  plaintiff  said  he  would  forgive  all  rent 

raS  iKw    OT^  '^P  ^  November  1849,  and  that  any  money  paid  since  November 

that  the  arrear 

of  rent  required  by  the  statnte  should  have  accmed  in  a  continuous  period  preyions 
to  the  oonmiencement  of  the  action ;  and  that  as  the  plaintiff  was  under  the  lease 
entitled  to  re-enter  for  any  half-yearly  gale,  and  a  sum  equal  to  one  year's  rent 
as  reserved  by  the  lease  was  due  to  him,  he  was  entitled  to  recover  possession. 
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1849  should  be]  allowed  to  go  in  discharge  of  the  rent  of  the  year  H.  T.  1852. 

Common  Pleas 

1850.  On  this  evidence  the  defendant  insisted  that  there  was  not 

a  year's  rent  due  when  the  ejectment  was  brought. 

AfUr  the  close  of  the  defendant's  case,  the  Lord  Chief  Baron^ 
with  the  assent  of  both  parties,  sent  a  collateral  issue  to  the  jury, 
whether  the  plaintiff  bad  entered  into  the  alleged  agreement  for  the 
abatement  of  the  future  rent  and  the  appropriation  of  the  payments  ? 
and  the  jury  having  found  in  the  affirmative,  his  Lordship  directed 
a  verdict  for  the  plaintiff,  reserving  liberty  to  the  defendant  to  move 
to  enter  a  verdict  for  him  if  the  Court  should  be  of  opinion  that,  on 
the  finding  of  the  jury,  his  Lordship  should  have  so  directed.  The 
other  facts  of  the  case  appear  sufficiently  from  the  judgment  of  the 
Lord  Chief  Justice. 

A  conditional  order  having  been  obtained,  in  Michaelmas  Term 

1851,  to  enter  a  verdict  for  the  defendant — 


Decuy^  with  whom  was  J.  F.  Townsend,  now  showed  cause. 

The  plaintiff  is  entitled  to  retain  the  verdict  in  the  present  case. 
First,  as  regards  the  agreement  for  the  forgiveness  of  the  arrears  of 
rent,  it  was  given  without  consideration,  and  could  not  therefore  dis- 
charge the  defendant's  liability  under  the  lease ;  it  was,  moreover, 
entered  into  after  the  defendant  had  committed  a  breach  of  the  co- 
venant, and  being  by  parol,  could  not  operate  as  a  discharge  of  the 
debt,  Afler  breach,  a  contract  can  only  be  discharged  by  something 
which  amounts  to  accord  and  satisfaction.  Secondly,  the  agreement 
as  to  the  appropriation  was  the  result  of  the  alleged  agreement  for 
the  forgiveness  of  the  arrears,  and  as  the  former  is  void  for  want  of 
a  consideration,  the  agreement  must  fail  in  toto.  But  thirdly,  as- 
suming the  agreement  for  the  appropriation  of  the  future  payments 
after  the  month  of  November  1849^  the  rent  of  the  year  1850  to 
be  vaHd,  there  will  still  remain  a  year's  rent  due  at  the  time  when 
the  ejectment  was  brought,  inasmuch  as  the  arrears  due  previous  to 
November  1849  are  still  unsatisfied,  and  they,  together  with  the 
half  year's  rent  due  in  May  1851,  will  make  up  a  full  year's  rent  as 
reserved  by  the  lease. 


VOL.  2. 
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H.T.  1852. 

Cemmon  Pleat 

V ^ ' 

CHBSTIBR 

v. 

BEABT. 


J.  D.  Fitzgerald  and  Heron,  for  the  defendant. 
A  creditor  to  whom  distinct  debts  are  due  may  appropriate  pay- 
ments made  to  him  generally  to  either  account,  and  this  may  be  done 
either  at  the  time,  or  (with  the  consent  of  the  debtor)  at  9MJ  time 
afterwards :  Ckitty  on  Contracts,  3rd  ed. ;   Story  on   Contracts, 
p.  364.    In  the  present  case,  the  agreement  entered  into  between 
the  plaintiff  and  defendant  in  January  1 85 1  must  therefore  be  con- 
sidered binding,  so  far  as  the  appropriation  of  the  paymepts  made  by 
the  tenants  after  the  month  of  November  1849;  and  in  that  view 
we  submit  that  the  present  ejectment  cannot  be  maintained.     To 
support  an  ejectment  for  non-payment  of  rent  under  the  4  (?.  1, 
c.  5,  and  the  subsequent  statutes,  it  must  be  proved — ^firstly,  that  a 
year's  rent  reserved  by  the  lease,  or  other  instrument  required  by 
the  statutes,  is  due ;  and  secondly,  that  the  landlord  or  lessor  is  en- 
titled to  re-enter  in  respect  of  that  arrear.    That  the  statute  must 
receive  this  construction,  namely,  that  the  right  of  re-entry  must  be 
co-extensive  with  the  rent  due,  is  apparent,  from  a  consideration  of 
the  terms  of  the  11  Anne,  s.  2,  which  first  cfeates  the  statutable 
ejectment  for  non-payment  of  rent,  and  which  requires  that  more 
than  one  half  year's  rent  shall  be  in  arrear,  and  that  the  landlord  or 
lessor  to  whom  the  same  is  due  should  have  a  right  to  enter  in 
respect  thereof.      The  subsequent   Acts  extending  this  statutable 
remedy,  viz.,  4  6r.  1,  c.  5,  and  the  8  6r.  1,  c.  2,  do  not  contain  any 
express  mention  of  the  right  of  re-entry ;  but  it  has  been  always 
held  that  the  requisites  of  the  statute  1 1  Anne,  c.  2,  are  imported 
into  them :  it  must,  therefore,  be  held  that  under  these  statutes  the 
right  of  re-entiy  ipust  be  in  respect  of  the  rent  due,  and  that  the 
year's  rent  required  by  them  to  be  in  arrear  before  the  ejectment  is 
brought  must  be  a  continuous  year's  rent  due  for  the  period  imme- 
diately preceding  the  commencement  of  the   aetion.      On   these 
principles  it   h  plain  that  the  present  ejectment  cannot  be  sus- 
tained.    By  the  distress  levied  in  January  1851,  the  plaintiff  waived 
the  right  of  re-entry,  which  he  had  in  respect  of  the  rent  due  in 
and  previous  to  the  month  of  November   1849.     A  forfeiture  for 
condition  broken  may  be  waived  on  the  part  of  the  person  entitled 
to  the  benefit  of  it,   by   acts   in  pais,    as  by  receipt  of  rent : 
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Arfuhey  v.  Woodward  (a);   Doe  d.  Nash  v.  Birch  {h) ;  Taylor  on  H.  T.  1852. 

_.,  /»*,  «..,  /.  Common.  Pleas 

Emdence^  p.  568.  And  even  after  judgment  m  ejectment  for  non- 
payment of  rent,  and  execution  executed,  It  has  been  held  that  the 
forfeiture  may  be  waived:  Lessee  Maione  v.  Malone  (c).  The 
following  authorities  were  referred  to  in  the  course  of  the  argu- 
ment: Aiden  y.  Blague  (d);  Bristow  v.  Eastman  (e);  Alner  t. 
George  (/)  ;  Bramston  v.  Robins  (g)  ;  Simson  v.  Ingham  (A) ; 
Doe  d.  Knight  v.  Rowe  (t)  ;  Vin.  Abr,,  tit^  Condition^  M.  C,  pi. 
5,  44  ;  Com,  Dig.,  ffammoncTs  ed.,  tit.  Pleader,  p.  79 ;  Roscoe 
on  Evidence,  7th  ed.,  p.  73;  Furlong's  Landlord  and  Tenant, 
p.  1086. 

Toumsend,  in  reply. 

Cur,  ad.  vult. 


MOVAHAII,  C.  J. 

This  was  an  ejectment  for  non-payment  of  rept,  tried  before  the 
Lord  Chief  Baron  at  the  last  Assizes  for  the  county  of  Limerick. 
The  plaintiff  claims  a  sum  of  £170.  10s.  as  due  for  arrears  of  rent 
under  a  lease  dated  the  7th  of  March  1 840,  for  twenty  years,  at  a 
rent  of  £90,  payable  on  the  1st  of  May  and  the  1st  of  November  in 
evary  year ;  and  he  alleges  that  the  arrears  due  up  to  the  1st  of 
May  1851  amount  to  that  sum.  The  defendant  alleged  that  by 
reason  of  an  agreement  between  the  plaintiff  and  him  certain  credits, 
which  were  proved,  ought  to  be  appropriated  to  the  rent  which  ac- 
crued after  the  1st  of  November  1849,  and  that  if  those  credits  were 
so  appropriated,  less  than  a  year's  rent  was  due  when  the  ejectment 
was  brought.  The  jury,  upon  a  collateral  issue  sent  to  them,  with 
the  consent  of  both  parties,  found  that  there  was  such  an  agreement 
(as  the  defendant  alleged),  and  his  Lordship  reports  that  he  was  not 
satisfied  with  their  finding,  which  he  thinks  was  warranted  by  the 
evidence  ;  but  notwithstanding  the  finding,  he  directed  a  verdict  for 
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(a)  6  B.  &  C.  519 ;  S.  C.  9  D.  &  R.  536.     (6)  1  M.  &  W.  402. 
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H.  T.  1'852.  the  plaintiff,  on  the  ground  that  the  agreement  being  by  parol  did 
Common  Pleas 

not  discharge  the  liability  under  the  lease.    The  demise  was  laid  on 

the  I6th  of  May  1851,  and  it  is  conceded  that  at  that  time  the  fall- 
BEABY.       half  year's  rent  due  on  the  1st  of  May  was  unpaid,  and  that  under 
the  terms  of  the  lease  the  plaintiff  had  an  immediate  right  of  re- 
entry in  respect  of  that  half-year's  rent.     The  allegation  in  respect 
to  the  agreement  was  this  : — The  defendant  complained  that  certain 
payments  which  she  had  made  to  Mr.  Coates,  the  plaintiff's  former 
agent,  had  not  been  credited  to  her,  and  that  the  plaintiff  thereupon 
agreed  that  all  rent  due  up  to  November  1849  should  be  forgiven, 
and  that  the  payments  made  since  November  1849)  instead  of  being 
applied  in  discharge  of  the  previous  rent,  should  be  applied  to  the 
payment  of  the  rent  which  became  due  in  May  1850,  and  to  the 
subsequently  accruing  gales ;  and  it  was  further  agreed  that  the 
rent  should  be  reduced  from  £1.  5s.  to  £1  an  acre.  It  was  contended 
by  the  plaintiff  that  this  was  a  valid  and  binding  agreement,  and 
accordingly  that  a  full  year's  rent  was  not  due  when  the  ejectment 
was  brought.     Now  if  this  were  a  valid  and  binding  agreement,  and 
if  all  arrears  previous  to  November  1849  were  forgiven,  and  the 
subsequent  payments  are  to  be  applied  to  the  rent  which  became 
due  after  that  period,  there  certainly  would  not  be  a  full  year's  rent 
due  at  the  time  when  the  ejectment  was  brought.     But  it  was  not 
contended  before  us  that  a  year's  rent,  however  made  up,  was  not 
due,  and  in  some  way  or  other  recoverable  by  the  landlord  ;  but  the 
argument  was  that  the  alleged  agreement,  though  not  binding  as  to 
the  reduction,  yet  it  was  as  to  the  appropriation  of  all  payments  made 
subsequent  to  the  month  of  November  1849,  and  that  all  payments 
which  had  been  made  subsequent  to  that  period,  including  the  sum 
levied  under  the  distress,  should  be  applied  to  the  discharge  of  the 
rent  which  became  due  in  the  year  1850.    It  is  not  necessary  for  us 
tb  decide  whether  that  argument  can  be  sustained,  or  whether  this 
was  not  an  entire  agreement,  and  whether  the  agreement  as  to  the 
appropriation  was  not  the  consequence  of  the  forgiveness  of  the 
previous  arrears ;  for  even  assuming  the  agreement  to  be  valid  and 
binding,  so  far  as  it  related  to  the  appropriation,  the  effect  would 
be  that  the  entire  rent  of  one  half  year  ending  in  May  1851  was 
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due  and  unpaid  at  the  time  the  ejectment  was  brought:  and  there-  H.  T.  1852. 
fore,  according  to  the  express  agreement  of  the  parties  contained  in 
the  lease,  the  plaintiff  had  a  Common  Law  right  to  re-enter.  It  also 
appears  that  there  were  portions  of  previous  gales  still  due,  which, 
if  added  to  that  due  in  May  1861,  left  more  than  a  full  year's  rent 
due  when  the  ejectment  was  brought.  The  question  therefore  which 
we  have  to  decide  is,  whether  an  ejectment  for  non-payment  of  rent 
can  be  sustained  where  the  year's  rent  required  by  the  Ejectment 
Statutes  does  not  consist  of  one  unbroken  year's  rent  due  on  the 
gale  day  previous  to  bringing  the  ejectment,  but  is  made  up  of  one 
full  half-year's  rent,  and  of  fractions  of  several  previous  gales,  but 
in  all  amounting  in  moneys  numbered  to  one  year's  rent  as  reserved 
by  the  lease  ?  I  believe  this  is  the  first  occasion  on  which  the  ques- 
tion has  arisen,  and  it  is  not  difficult  to  account  for  its  not  having 
arisen  before,  as  it  generally  happens  that  the  arrear  of  rent  due 
when  the  ejectment  is  brought  is  for  the  period  immediately  preced- 
ing the  commencement  of  the  action.  We  must  therefore,  in  the 
absence  of  authority,  decide  the  case  on  the  construction  of  the 
statutes. 

The  first  Ejectment  Statute,  and  that  which  imports  the  necessity 
for  a  right  of  re-entry  into  all  the  succeeding  statutes,  is  the  1 1  of 
Anney  ell,  and  by  the  2nd  section  it  is  enacted  ^'  That  in  all  cases 
'*  between  landlord  and  tenant,  as  often  as  it  shall  happen  that  more 
"than  one-half  year's  rent  shall  be  in  arrear,  and  the  landlord  or 
"  lessor  to  whom  the  same  is  due  hath  right  by  law  to  re-enter  for 
*'  the  non-payment,  such  landlord  or  lessor  shall  and  may,  without 
*'  any  formal  demand  or  re-entry,  serve  a  summons  in  ejectment  for 
"  the  recovery  of  the  demised  premises,  which  summons  in  ejectment 
^'  shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry ; "  and 
then  it  goes  on  to  state  *'  That  in  case  of  judgment  against  the 
"  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry  and  ouster, 
"  if  it  shall  be  made  to  appear  to  the  Court  where  the  suit  is  depend-  ^ 
'*  ing,  by  affidavit,  or  proved  upon  the  trial  in  case  the  defendant 
'*  appears,  that  more  than  a  half  year's  rent  was  due  before  the  eject- 
**  ment  was  served,  and  that  no  sufficient  distress  was  to  be  found  on 
"  the  demised  premises  countervailing  the  arrears  then  due,  and  that 
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H.  T.  1852.  "  the  lessor  or  lessors  in  ejectment  had  power  to  re-enter ;  then  and 
**  in  every  such  case  the  lessor  or  lessors  in  ejectment  shall  recoTer 
^<  judgment  and  execution  in  the  same  manner  as  if  the  rent  had 
''  heen  legally  demanded  and  re-entry  made."  Now  it  is  quite  dear 
that,  in  order  to  maintain  an  ejectment  under  that  statute,  in  cases 
where  there  is  no  sufficient  distress  on  the  lands,  it  is  only  necessary 
that  more  than  one-half  year's  rent  should  be  dui,  and  that  the  land- 
lord should  have  a  power  to  re-enter  ;  but  it  is  clear  that  if  a  landlord 
accepted  a  portion  of  a  gale,  he  would  forfeit  his  right  of  re-entry  at 
Common  Law  in  relation  to  that  particular  gale :  it  therefore  cannot 
have  been  intended  by  the  statute  that  the  right  of  re-entry  should 
be  in  every  respect  co-extensive  with  the  rent  due ;  all  that  it  re- 
quired was,  that  it  should  exist  as  to  some  portion  of  the  rent  in 
arrear,  not  as  to  all  the  component  parts  of  which  that  arrear  was 
composed.  That  statute,  however,  only  applies  in  cases  where  there 
is  not  sufficient  distress  to  countervail  the  arrear  of  rent,  and  has  no 
reference  to  the  present  case.  The  next  statute,  the  4  (?.  1,  c.  6, 
enacts  that  as  often  as  it  shall  appear  that  more  than  one  yearns  rent 
shall  be  due  and  in  arrear  to  any  landlord  or  lessor,  though  there 
be  distress  sufficient  on  the  land  to  answer  the  rent  in  arrear,  such 
landlord  or  lessor  may  serve  a  summons  in  ejectment  for  recovery 
of  the  demised  premises;  and  in  case  of  judgment  against  the  casuld. 
ejector,  6r  nonsuit  for  not  confessing  lease,  entry  and  ouster,  if  it  shall 
be  made  appear  to  the  Court  where  such  suit  is  depending,  by 
affidavit  of  such  landlord  or  lessor,  or  his  agent,  or  it  ohall  be  made 
appear  on  the  trial,  in  case  the  defendant  appears,  that  more  than  one 
yearns  rent  was  due  before  such  summons  was  served,  then  and  in 
every  such  case  the  landlord  or  lessor,  or  his  lessee  in  ejectment, 
shall  recover  judgment  and  have  execution  thereon.  This  statute 
does  not  in  terms  require  the  existence  of  a  right  of  re-entry ;  but  by 
an  equitable  construction,  the  right  of  re-entry  rendered  necessary 
by  the  former  statute  is  imported  into  this ;  and  therefore  the  obser- 
vation before  made  with  reference  to  ejectments  under  the  statute  of 
Anne  applies  to  this  case,  and  that  in  case  any  fraction  of  a  gale  had 
remained  unpaid,  together  with  a  full  year's  rent,  the  ejectment  lor 
noft-payment  of  rent  could  be  sustained,  though  the  right  of  entry 
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existed  in  relation  only  to  the  year's  rent,  and  did  not  exist  so  far  as   H.  T.  1852; 

Common  Pku» 
the  portion  of  the  previous  gale  was  eoncerned.    It  is  plain  therefore 

that  alhthat  is  required  under  either  of  these  statutes  is,  that  the  land- 
lord should  have  one  right  of  re-entry  in  respect  of  some  portion  of 
the  rent  which  is  due.  The  other  statute,  namely,  the  8  G.  1,  c  2, 
alters  the  former  merely  by  rendering  one  full  yearns  rent  sufficient  to 
maintain  the  ejectment,  but  does  not  in  my  opinion  make  any  change 
as  to  what  the  component  parts  of  ftuch  amount  must  consist  of.  It 
therefore  appears  to  me  that  all  that  is  required  by  these  several 
statutes,  in  order  to  enable  a  landlord  to  maintain  an  ejectment  for 
non-payment  of  rent,  is,  that  he  should  have  a  right  of  re-entry  in 
respect  of  some  portion  of  the  rent  due  at  the  time  of  bringing  the 
ejectment,  and  that  there  should  be  a  year's  rent  due  at  that  time ; 
but  that  it  is  not  necessary  that  it  should  consist  of  rent  due  for  one 
unbroken  year,  and  that  it  is  sufficient  if  it  consists  of  a  portion  of  a 
gale  which,  added  to  former  arrears,  makes  up  a  yearns  rent. 
The  cause  shown  must  therefore  be  allowed,  with  costs. 


ToBKXNS,  J.,  concurred. 


Jackson,  J. 

This  being  a  case  novel  in  its  circumstances,  and  brought  forward 
upon  novel  grounds,  I  wish  to  make  a  few  observations  relative  to 
the  legislation  connected  with  this  question.  In  order  to  maintain  an 
ejectment  for  non-payment  of  rent,  under  the  statutes  in  force  in  this 
country,  it  is  necessary  to  establish  two  facts ;  firstly,  that  there  is 
the  amount  of  rent  due  which  is  required  by  the  statutes;  and 
secondly,  that  the  landlord  has  a  right  to  re-enter  at  the  time  the 
action  is  brought.  It  has  been  frequently  decided  that  these  statutes 
are  all  to  be  construed  as  one  code,  and  it  is  of  importance  that  this 
should  be  borne  in  mind  in  determining  the  interpretation  which  is 
to  be  given  to  any  terms  which  may  happen  to  occur  in  any  par- 
ticular statute,  more  particularly  as  great  stress  has  in  the  course 
of  the  argument  been  laid  upon  the  language  of  some  of  theae 
statutes.  Mr.  JFiiz^eraid  has  contended  that,  from  the  terms  which 
occur  in  seme  of  these  enactments,  we  must  conclude  that  an  eject- 
ment for  non-payment  of  rent  cannot  be  maintained  where  the  arrear 
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H.  T.  1862.  of  rent  is  composed  of  several  fractional  parts  of  different  gales;  but 
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^       -    '^'     that  the  words  "  one  whole  year's  rent,"  or  "  more  than  one  year's 
rent "  which  occur  in  these  statutes,  must  mean  a  year's  rent  due  for 
the  time  immediately  preceding  the  bringing  of  the  ejectment.     I 
think  it  is  only  necessary  to  look  at  the  course  of  legblation  upon 
this  subject  to  see  that  these  statutes  cannot  receive  this  construction. 
The  statute  1 1  of  Anne,  s.  2,  enables  a  landlord  who  is  entitled  to  re- 
enter to  maintain  an  ejectment  for  non-payment  of  rent  where  more 
than  one  half  year's  rent  is  due,  and  no  sufficient  distress  is  found 
upon  the  premises  to  countervail  the  rent.   The  statute  of  4  (r.  1,  c.  6, 
gives  the  same  remedy  when  more  than  one  year's  rent  is  due  before 
the  service  of  the  ejectment;  and  the  statute  8  G.  1,  c.  2,  enables 
a  landlord  to  maintain  an  ejectment  where  one  year's  rent  or  more 
is  due.      The  terms  of  these  different  statutes  appear   to  me  to 
show  distinctly  that  what  the  Legislature  intended  to  provide  was, 
that  before  an  ejectment  could  be  brought,  a  certain  amount  of  rent 
should  be  due,  but  not  that  the  arrear  so  due  should  necessarily  be  a 
continuous  running  arrear,  or  that  there  might  not  be  interposed 
payments,  breaking  the  continuity  of  the  arrear.     I  can  conceive  a 
case  of  this  kind  occurring  : — A  friend  of  the  tenant  guarantees  to 
the  landlord  the  payment  of  certain  gales  of  rent,  suppose  the  gales 
of  rent  which  should  fall  due  in  May,  leaving  the  tenant  himself  to 
discharge  the  November  gales ;  suppose  the  tenant  not  to  have  paid  the 
half  yearns  rent  which  became  due  say  in  November  1849)  and  that 
his  guarantor  pays  the  May  gale  of  1850,  and  afterwards  another  half 
year's  rent  becomes  due  in  November  1850,  which  is  not  paid,  could 
it  be  contended  that  the  landlord,  having  a  right  to  enter  under 
the  terms  of  the  lease,  in  respect  of  half  a-year's  rent,  would  not 
be  entitled  to  maintain  an  ejectment  for  non-payment  of  rent  ?     It 
has  been  contended  by  Mr.  Fitzgerald,  that  the  right  of  re-entry  must 
be  co-extensive  with  the  arrears  of  rent  claimed  by  the  ejectment ; 
but  after  the  full  discussion  which  this  portion  of  the  case  has  re- 
ceived from  my  Lord  Chief  Justice,  I  think  it  suficient  to  say 
that  there  is  nothing  to  that  effect  contained  in  the  statutes,  nor 
has  any  authority  been  cited  which  in  my  mind  supports  such  a 
construction.    The  cause  shown  must  therefore  be  allowed. 

Cause  allowed. 
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CLOONEY  V,  WATSON. 

^„     ,  ,  Nov,  8,  10, 

(Exchequer.)  13^  14^  15, 

Case,  for  an  illegal  distress.    The  declaration  contained  also  a  count  Trover  lies  by 

a  tenant  for  a 

in  trover  for  the  conversion  of  the  goods  seized.  second  distress 

bj  a  landlord, 
Pleas — Not  guilty,  and  several  special  pleas,  on  which  no  ques-  who  has  omit- 

..  ted  to  distrain 

tion  arose.  all  the  goods 

A  WAV  1o  I)  I A  I^Tl 

At  the  trial,  before  Mr.  Serjeant  O'Brien,  at  the  Kilkenny  Spring  ^^    premi- 

Assizes  1850,  it  appeared  that  the  defendant's  agent  had  on  the  28th  ^^^  ^®  ^ 

of  August  1849  distrained  goods  of  the  plaintiff,  consisting  of  some  ^  disttess. 

w  nere  uie  no> 

wheat,  hay  and  a  bull,  for  a  half-year's  rent  (£54),  due  on  the  25th  of  tice  of  distress 

is    defective 

March  preceding.     That  upon  that  occasion  the  plaintiff  agreed  in  nnder  9  &  10 

Vic,  c.  Ill, 

writing  with  the  defendant  that  he  should  thresh  out  the  wheat  and  and  the  tenant 

replevies,    the 

make  the  most  of  it,  and  of  the  other  articles,  for  the  benefit  of  the  landlord   may 

!••/«»         in         1  /»  rr\%         t         1  1     treat  t^^is  as  an 

plamtin,  to  deiray  the  arrear  of  rent.     That  the  wheat  was  accord-  election  by  the 

ingly  threshed  and  sold  pursuant  to  this  agreement,  and  realised  x^^^^^ 

£23  over  and  above  expenses,  and  that  the  bull  and  hay  (being  of  *^4  "^^  ^ 

the  value  of  about  £13)  were,  at  the  request  of  the  plaintiff,  not  sold,  ti™®.-    Anex- 

^  ^  ception  cannot 

It  also  appeared  that  there  were  other  goods  on  the  premises  which  be    taken, 

founded  on  a 

might  have  been,  but  were  not,  seized.  new  case  not 

opened  until 
On  the  2l8t  of  September  following,  the  defendant,  by  his  bailiff,  after  the  cases 

distrained  a  second  time  for  the  balance  of  the  same  half-year's  rent  tiff   and  de- 

remaining  due ;  but  the  plaintiff  having  replevied,  and  the  defend-  ^q^^^ 

ant  having  ascertained  that  his  notice  of  distress  on  this  occasion 

was  defective  in  not  containing  the  signature  or  residence  of  the 

party  distraining,  he  (the  defendant)  served  the  following  notice  on 

the  plaintiff: — 

"  Sir — Take  notice,  that  I  do  not  intend  to  proceed  on  the  dis- 

"  tress  made  for  rent  on  the  21st  of  September  instant ;  and  I  send 

you  the  sum  of  £1.  6s.  as  and  for  the  costs  you  were  put  to  in 

issuing  a  replevin,  although  I  am  advised  you  are  irregular  in 


«c 


4( 


^'issuing  same. 


•'  Dated  this  27th  day  of  September  1849. 

"  To  Patrick  Clooney.''  (Signed)      "  Thomas  Watson.' 

VOL.  2.  17  L 
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The  defendant  then  on  the  same  day  distrained  a  third  time,  and 
for  this  distress  the  action  was  brought.  The  proceedings  on  the 
trial  of  the  civil-bill  replevin  on  the  16th  of  October  were  also 
proved  for  the  plaintiff,  and  that  on  that  occasion  the  plaintiff  had 
not  relied  on  any  irregularity  in  the  notice  of  distress. 

The  defendant's  case  having  closed,  Counsel  for  the  plaintiff  called 
on  the  learned  Judge  to  leave  to  the  jury  the  following  questions : — 

First,  whether  the  plaintiff  had  ever  relied  on  any  irregularity  id 
the  said  notice  of  distress  of  the  2l8t  of  September  ?  and  if  not,  then 
to  tell  the  jury  that  the  defendant  had  no  right  to  rely  on  such 
irregularity  in  justification  of  the  distress  of  the  27th  of  September, 
and  that  they  should  find  for  the  plaintiff  on  the  first  count ;  which 
his  Lordship  refused  to  do,  and  expressed  his  opinion  to  be  that  the 
distress  of  the  21st  of  September  did  not  preclude  the  defendant  from 
making  the  subsequent  distress  on  the  27th  of  September. 

Secondly,  to  leave  to  the  jury  whether  the  plaintiff  treated  the 
distress  of  the  21st  of  September  as  valid,  and  had  issued  the  said 
replevin  only  to  try  the  amount  then  due  on  foot  of  the  rent  claimed? 
and  if  so,  then  that  the  defendant  could  not  abandon  that  distress, 
and  make  the  distress  of  the  27th  of  September,  and  that  they  should 
therefore  find  for  the  plaintiff  on  the  first  count ;  which  his  Lordship 
refused  to  do,  and  expressed  his  opinion  that  whatever  might  have 
been  the  intention  of  the  plaintiff  in  issuing  the  replevin,  the  distress 
of  the  21st  of  September  did  not  preclude  the  defendant  from  making 
a  distress  on  the  27th. 

Thirdly,  to  tell  the  jury  that  if,  at  the  time  of  the  distress  of  the 
28th  of  August,  the  defendant  could  have  distrained  upon  the  pre- 
mises goods  sufficient  to  satisfy  the  whole  rent  due,  and  if  they  were 
of  opinion  that  the  subsequent  acts  of  the  parties  amounted  to  a 
waiver  of  the  irregularity  in  the  notice  of  the  distress  of  the  28th  of 
August,  that  then  the  subsequent  distress  of  the  27th  of  September 
for  any  part  of  the  same  rent  was  unlawlul,  and  that  they  should 
therefore  find  for  the  plaintiff  on  the  second  count ;  which  his  Lord- 
ship declined  to  do,  but  told  the  jury  that  if  they  believed  the  evi- 
dence given  on  behalf  of  the  defendant  as  to  the  acts  and  dealings  of 
the  plaintiff  relative  to  the  distress  seized  on  the  28th  of  Avgvst,  and 
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August  did  not  preclude  the  defendant  from  making  a  subsequent 

distress  on  the  27th  of  September. 

Fourthly,  to  tell  the  jury  that  the  agreement  of  the  4th  of  Septem- 
ber was  not  such  an  abandonment  of  the  proceedings  under  the 
distress  of  the  28th  of  August  as  entitled  the  defendant  to  distrain 
subsequently  for  the  same  rent,  or  any  part  thereof;  which  his  Lord- 
ship declined  to  do,  and  told  the  jury  that  if  they  believed  the  evidence 
given  on  behalf  of  the  defendant  relative  to  the  distress  of  the  28th 
of  August,  the  defendant  was  not  precluded  from  distraining  sub- 
sequently for  part  of  the  same  rent. 

Fiflhly,  that  the  plaintiff  was  at  all  events  entitled  to  a  verdict 
on  the  second  count,  by  reason  of  the  distress  of  the  21st  of  Septem- 
ber (this  ground  had  not  been  relied  on  at  the  trial  by  the  plaintiff's 
Counsel  until  after  the  case  of  the  defendant  had  closed,  and  after 
the  plaintiff's  Counsel  had  addressed  the  jury  in  reply).  This  his 
Lordship  declined  to  tell  the  jury,  and  expressed  his  opinion  to  be 
that  the  plaintiff  was  not  at  all  events  entitled  to  a  verdict  on  the 
second  count  by  reason  of  the  distress  of  the  21st  of  September.  To 
which  several  directions  the  plaintiff's  Counsel  excepted,  and  the 
jury,  having  been  discharged  by  consent  from  finding  on  the  special 
pleas,  found  a  verdict  on  the  general  issue  for  the  defendant. 


JR.  Armstrong  (with  him  Lynch),  in  support  of  the  exceptions. 

The  distress  of  the  21st  of  September  was  voidable  at  the  election 
of  the  tenant,  but  not  void,  so  as  to  enable  the  landlord  to  distrain 
again  pending  the  replevin.  Troy  v.  Kirk  (a).  The  Duke  (tf  Lein^ 
ster  V.  Metcalf(b),  are  analogous  cases.  The  question  should  there- 
fore have  been  left  to  the  jury,  whether  the  tenant  intended  to  rely 
on  the  invalidity  in  the  notice  of  distress  ? — [PiooT,  C.  B.  Upon 
the  replevin  it  was  open  to  the  tenant  to  raise  any  objection  render- 
ing the  distress  invalid.  The  tenant  controverts  the  validity  of  the 
distress  by  his  replevin ;  the  landlord  admits  it  to  be  bad,  by  his 
notice  and  offer  of  damages.  Can  the  tenant  say  *^  I  object "  and 
^*  I  do  not  object"  in  the  same  breath  ? — Pennsfathxr,  B.    Surely 


(a)  Al.  A  Nap.  326. 


(6)  11  Ir.  Law  Bep.  365. 
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the  landlord  is  not  to  be  compelled  to  wait  until  the  next  Assizes  to 
ascertain  the  nature  of  the  defence  on  which  the  tenant  intends  to 
rely.] — If  then  the  distress  of  the  21st  of  September  was  valid,  we 
were  entitled  to  a  direction  generally ;  if  invalid,  to  a  direction  on 
the  count  in  trover.  The  other  question  in  the  case  is,  as  to  the 
power  of  the  landlord,  having  once  distrained  for  rent,  and  not 
having  made  a  sufficient  distress,  to  distrain  a  second  time,  having 
on  the  first  occasion  omitted  to  distrain  all  the  goods  on  the  premises. 
The  agreement  of  the  4th  of  September  did  not  deprive  the  pro- 
ceedings  of  the  28th  of  August  of  the  character  of  a  distress :  Sells 
V.  Hoare  (a)  ;  Willoughhy  v.  Backhouse  (b).  We  contended  that 
it  was  either  for  the  jury  to  say  whether  this  agreement  had  that 
effect,  or  else  that  the  Judge  should  have  directed  them  that  it  had 
not ;  and  that  consequently,  if  they  believed  that  there  were  other 
goods  which  might  have  been  and  were  not  distrained  on  the  28th 
of  August,  they  should  find  for  the  plaintiff  on  the  second  count : 
Branscomb  v.  Bridges  (c), — [Fennefather,  B.  Is  there  any  case 
to  show  that  trover  will  lie  where  the  taking  is  prima  facte  \slw£u\?^ 
— Smith  V.  Goodwin  (d)  ;  Dawson  v.  Crop  (e).  The  distress  of  the 
21st  of  September  was  either  legal  or  illegal ;  if  legal,  we  were  enti- 
tled to  a  direction  on  the  count  in  case  ;  if  illegal,  to  a  direction  on 
that  in  trover. 


J.  Beane  and  Martlet/^  contra. 

The  distress  of  the  28th  of  August  was  void  under  the  late  Act, 
and  would  have  left  the  defendant  liable  for  an  unlawful  seizure  but 
for  the  agreement  of  the  4th  of  September.  That  was  an  abandon- 
ment of  the  distress. — [Lefroy,  B.  Though  every  irregularity  in 
the  distress  may  have  been  waived  by  it,  still  was  not  the  act  treated 
as  a  distress?] — The  landlord  could  not  have  known  but  that  the 
goods  seized  would  have  made  up  the  rent,  and  where  he  distrains 
too  little,  under  a  mistake  as  to  the  value,  he  may  distrain  again  (/). 
Then  the  distress  of  the  21st  of  September  was  also  void.     The  Act 

(a)  1  Bing.  401.  (6)  2  B.  &  C.  821. 

(c)  1  B.  &  C.  145.  (<f)  4  B.  &  Ad.  419. 

(«)  1  C.  B.  961 ;  S.  C.  3  Dow.  &  L.  325.     (/)  1  Sftund.  201,  n,  1. 
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could  render  it  legal.     This  question  has  already  been  decided  bj 
this  Court  in  this  very  case  (a).     As  to  the  count  in  trover^  there 
was  a  special  plea  of  judgment  recovered  in  the  replevin  suit  pointed 
to  that,  but  the  plaintiff  having,  in  point  of  fact,  abandoned  the  case 
on  that  plea,  no  evidence  was  given  on  it,  because  it  was  admitted 
the  defendant  should  recover  on  it.     The  plaintiff  was  bound  to  go 
into  his  whole  case  before  closing,  when  that  of  the  defendant  appeared 
on  the  record.     Reece  v.  Smith  (6),  Abbott  v.  Parsons  (c).  Smith 
V.   Goodwin^  and  Dawson  v.  Crop,  were  cases  of  wanton  aban- 
donment.    But  the  fifth  exception  was  at  all  events  too  late,  as 
appears  by   the   record. — [Pennefather,  B.     It   is   a  matter  of 
great  importance  that  the  Court  should  lay  down  a  rule  that  each 
case  must  be  opened  in  the  proper  manner  and  at  the  proper  time, 
and  that  a  new  case  shall  not  be  made  by  the  plaintiff  at  tlie  close 
of  the  trial.     I  should  hesitate,  at  Nisi  Prius,  to  affix  my  signature 
to  an  exception  founded  on  a  new  case  not  made  in  proper  time. 
— ^PiGOT,  C.  B.     The  Judge  is  perhaps  bound  to  receive  the  excep- 
tion tendered  to  him,  but  the  opposite  party  might  on  motion  apply 
to  the  Court  out  of  which  the  record  came,  which  would  not  fail  to 
punish  the  peccant  party  for  what  I  consider  his  gross  misconduct, 
by  making  him  pay  the  costs  of  the  trial.] — It  was  not  open  on  the 
pleadings  to  raise  such  an  exception.     The  count  in  trover  points  to 
the  taking  on  the  21st  of  September,  and  the  party  having  com- 
plained of  but  one  tort,  and  having  given  evidence  applying  to  that, 
was  not  to  be  permitted,  when  he  &iled  as  to  that,  to  turn  round 
and  prove  another.   It  appears  clearly  from  the  third  exception,  that 
the  plaintiff  throughout  the  trial  relied  on  the  taking  on  the  21st 
as  entitling  him  to  a  verdict  on  the  count  in  trover:  Stanie  v. 
PricheU  (d). 


Li/nchy  in  reply. 

It  was  a  question  for  the  jury,  whether  the  tenant  intended  to 
avoid  the  distress   of  the  21st  on  the  technical  informality.     The 


(a)  3  It.  Jut.  195. 
(c)  5  M.  &  P.  521. 


(6)  2  Stark.  31. 
(d)  1  Camp.  478. 
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titled  to  the  decision  of  the  Court  on  the  first  and  second  exceptions. 

It  cannot  be  argued  that,  disregarding  the  intention  of  the  tenant, 

the  law  has  made  such  a  distress  void.    Such  was  not  the  former 

decision  of  this  Court — [Pigot,  C.  B.    Our  view  upon  the  former 

case  was,  that  if  a  tenant  issued  a  replevin,  which  enabled  him  to 

relj  on  the  defect  in  the  notice  of  distress,  unless  he  .gave  notice  that 

he  did  not  intend  to  rely  on  this  defect,  the  landlord  might  abandon 

the  distress,  and  distrain  again.] — The  question  of  intention  was  for 

the  jury.     On  the  third  exception,  if  a  party  distrain  for  a  given 

rent,  he  is  bound  to  distrain  fully  at  first,  and  cannot  distrain  a 

second  time ;   all  the  authorities  sustain  this  Common  Law  rule. 

The  agreement  of  the  4th  of  September  was  not  a  giving  up  of  the 

distress,  but  an  arrangement  as  to  the  disposal  of  it.     We  were, 

therefore,  entitled  to  a  direction  on  the  count  in  trover,  for  whenever 

there   is  a  wrongful  conversion,   trover  lies:   Dawson  v.   Crop; 

Holland  v.  Bird  (a) ;  Leard  v.  Calcott  (6). 

The  fourth  exception  arose  out  of  what  occurred  in  the  course  of 
the  proceedings,  and  upon  that  the  Judge  should  have  told  the  jury 
that  the  agreement  of  the  4th  of  September  was  not  such  an  aban- 
donment of  the  previous  distress  as  entitled  the  defendant  to  distrain 
again. 

On  the  fifth  exception  the  defendant  had  left  unproved  his  special 
plea,  and  until  the  reply  our  exception  could  not  have  been  made ; 
but  I  opened  this  part  of  the  case. — [Penmbfathee,  B.  That 
makes  all  the  difference  if  you  opened  it ;  but  you  are  now  insbting 
that  you  should  have  a  finding  on  two  takings  in  a  count  in  trover, 
alleging  only  one.] — The  rule  is,  that  if  you  have  only  one  count  and 
one  conversion  complained  of,  you  cannot  recover  on  two  conver- 
sions, but  you  may  give  evidence  of  two,  so  as  to  recover  on  either. 


Pigot,  C.  B. 

In  this  case  we  are  of  opinion  that  the  plaintiff  is  entitled  to  a 
venire  de  novo.  With  respect  to  the  first  and  second  exceptions, 
they  are  pointed  either  to  raise  a  question  as  to  the  correctness  of  a 

(a)  10  Bing.  15.  (()  4  ().  B.,  N.  S.,  12B. 
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former  decision  of  this  Court  between  the  same  parties,  or  are  M.  T.  1851. 
founded  on  the  assumption  that  the  Court  did  not  then  decide  the 
questions  of  law  which  thej  contain.  The  question  in  the  former 
case  was  whether,  when  a  civil-bill  replevin  was  issued  by  the  tenant 
upon  a  distress  clearly  void  for  want  of  the  requisite  notice,  and 
when  the  tenant  did  not  give  notice  of  the  invalidity  on  which  he 
relied,  the  landlord  might  abandon  such  distress,  and  distrain  again  ? 
And  we  held  that  the  act  of  issuing  the  civil-bill  replevin  being  an 
act  on  which  the  tenant  was  entitled  to  question  the  validity  of  the 
distress  on  all  points,  the  landlord  was  entitled  to  treat  this  pro- 
ceeding as  an  election  by  the  tenant  to  avoid  the  distress  generally, 
unless  the  tenant  served  notice  that  it  was  not  his  intention  to  rely 
on  the  non-compliance  with  the  requirements  of  the  statute  ;  and  the 
principle  of  that  decision  was,  that  upon  the  making  of  the  first 
distress,  the  tenant  having  objected  to  its  legality,  and  the  landlord 
having  withdrawn,  and  thereby  admitted  his  act  to  be  void  for  the 
recovery  of  the  rent,  he  might  do  a  second  act  for  its  recovery.  It 
is  said  that  it  was  competent  for  the  tenant,  upon  the  trial  of  his 
civil-biU,  to  waive  the  defect  of  want  of  notice,  and  rely  on  the  want 
of  title  of  the  landlord  alone,  and  that  such  may  have  been  his  inten- 
tion ;  the  fact  of  his  intention  may  be  confined  to  his  own  bosom ; 
and  the  only  evidence  of  his  intention  in  this  case  was  what  he  did 
three  weeks  after  issuing  his  replevin  ;  there  could,  therefore,  be  no 
evidence  from  which  to  infer  his  intention  at  the  time  of  issuing  it. 
Upon  this  ground,  therefore,  the  first  and  second  exceptions  must  be 
overruled. 

The  third  and  fourth  raise  a  different  question.  They  have  been 
argued  with  reference  both  to  their  form  and  substance.  As  to  the 
form  of  the  exceptions,  we  must  view  them  with  reference  to  the 
subject  matter ;  and  when  it  appears  that  the  Judge  was  sufficiently 
apprised  of  what  the  parties  intended  by  the  exceptions,  we  will  not 
scan  the  wording  of  them  too  narrowly.  Now  it  appears  that  on 
this  part  of  the  case  the  evidence  was  all  one  way,  viz.,  that  the 
first  distress  taken  was  not  sufficient  to  pay  the  rent  It  also  ap- 
peared that  there  was  other  distress  on  the  lands  at  the  time,  and  not 
of  a  character  to  escape  observation,  or  such  as  the  landlord  covld 


136 


COMMON  LAW  REPORTS. 


Exchequer. 

CLOONET 

V, 
WATSON. 


M.  T.  1851.  not  have  found,  bad  he  chosen  to  seek  for  it.  That  being  so,  the, 
question  of  law  arises  whether  trover,  the  second  count  being  in  that 
form,  lies  when  there  has  been  a  second  distress,  the  first  not  having 
been  sufficient,  because  the  landlord  had  not  taken  enough.  On  that 
point  Dawson  v.  Crop^  has  been  relied  on  for  the  plaintiff,  and  I 
cannot  distinguish  the  facts  in  that  case  from  those  of  the  present. 
The  only  question  is,  whether  trover  lies  ?  Case  clearly  does  ;  and 
we  are  all  of  opinion  that  trover  also  lies,  either  where  the  first  dis- 
tress has  been  abandoned  without  legal  cause,  or  upon  that  kind  of 
illegality  in  the  second  distress  which  arises  from  the  landlord  not 
having  taken  as  much  as  he  might  under  the  first  distress,  and  that 
the  exceptions  on  this  part  of  the  case  must  be  allowed. 

It  remains  to  consider  whether  the  last  exception  can  be  main- 
tained. It  appeared  that  after  the  Judge  had  concluded  his  charge 
he  was  called  on  to  tell  the  jury  that  the  plaintiff  was  at  all 
events  entitled  to  a  verdict  on  the  second  count,  by  (reason  of  the 
distress  of  the  21st  of  September.  Now  the  taking  on  the  21st  of 
September  was  clearly  unjustified  by  the  evidence — ^indeed  it  was  not 
contended  that  it  was  not  illegal,  and  on  that  ground  the  plaintiff 
was  entitled  to  a  verdict  on  that  count ;  the  only  question  is,  as  to 
the  period  at  which  the  exception  was  taken.  The  evidence  ten- 
dered was  sufficient  to  sustain  both  counts.  The  plaintiff  showed 
the  entire  transaction  between  the  parties,  and  called  on  the  Judge 
to  hold  that  if  he  was  not  entitled  to  a  verdict  on  the  first  count,  he 
was  on  the  second,  because  no  answer  was  given  to  that  count. 
It  appears  to  us  that  it  was  open  to  the  plaintiff  to  insist  on  that 
view,  and  the  proceedings  on  the  common  counts  in  ifidebitcUus 
assumpsit  are  a  familiar  instance  of  the  application  of  the  same  facts 
to  different  counts. 

Then  was  the  objection  too  late  ?  I  have  often  had  to  observe  at 
Nisi  Prius  on  the  injustice  of  presenting  at  a  late  period  of  the  trial 
a  view  of  the  case  which  ought  to  have  been  offered  before.  It  has 
been  my  practice  to  give  the  party  so  taken  by  surprise  the  privilege 
of  then  making  the  necessary  proofs,  and  denying  the  other  party  an 
address  to  the  jury.  It  often,  however,  happens  that  this  cannot  be 
done,  from  the  cumbrous  nature  of  the  proofs.    I  am  very  much  dis- 
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ing,  it  necessary,  the  case  down  to  a  second  trial,  and  making  the 
peccant  party  pay  the  whole  costs.  In  the  present  case,  however, 
there  is  not  enough  on  the  record  to  raise  the  objection  on  which 
the  defendant  relies ;  I  do  not  think  therefore  that  we  can,  nnder  the 
circumstances,  do  moje  than  deal  with  the  exception  as  it  stands ;  and 
being  of  opinion  that  there  has  been  a  misdirection,  we  must  grant  a 
venire  de  novo. 


Pennefather,  B.* 

I  should  be  very  unwilling,  if  the  case  stood  as  it  at  one  time  pre- 
sented itself,  to  hold  that  with  regard  to  the  last  exception  we  could 
not  have  acted  on  the  record  as  it  stands.  A  party  cannot  make  a 
new  case  after  the  Judge  has  charged.  But  it  now  appears  that  the 
whole  case  was  opened,  and  the  plaintiff's  Counsel  has  accounted  for 
the  fact  that  this  point  was  not  made  until  after  the  Judge  had 
charged.  I  think  the  Judge  at  the  trial  has  the  power  of  refusing 
an  exception  presented  at  an  improper  time,  stating  the  facts  and  his 
reason  for  so  doing.  On  the  third  and  fourth  exceptions  I  agree 
with  the  LoBD  Chief  Bason.  I  doubted  whether  trover  would  lie, 
but  I  cannot  distinguish  this  case  from  Dawson  v.  Crop.  J£  a 
second  distress  be  wrongful  after  an  abandonment  of  the  first,  and  if 
therefore  on  the  second  distress  trover  would  lie,  I  cannot  distinguish 
that  from  the  case  where  the  second  distress  is  wrongful  by  reason  of 
too  little  having  been  taken  under  the  first.  As  to  the  first  and 
second  exceptions,  they  cannot  be  allowed  without  overturning  the 
former  decision  of  this  Court,  which  cannot  be  questioned.  In  the 
third  and  fourth,  although  there  is  some  looseness  in  the  wording 
of  them,  we  think  the  substance  is  sufficiently  presented.  As  to  the 
agreement  of  the  4th  of  October,  we  do  not  think  it  had  any  pro- 
spective effect 

Venire  de  novo — No  costs  on  the  argument. 

*Lefbot,  B.,  was  absent. 


VOL.  2. 
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HARTLEY  and  another  v.  BLENNERHASSET. 


Nov.  14. 


dS'T  ^e^'"  ^  MouETNS  applied,  on  behalf  of  the  plaintiflF,  that  the  officer  of 

CourtofChaii-  d^q  Court  mis^ht  be  directed  to  enter  on  the  roll  of  the  jndirmeBt  in 
eery  tinder  the  °  *      o 

13  &  14  Vic,  this  case  so  much  of  the  order  of  the  Court  of  Chancery  as  directed 

c.  eo,  8.   35, 

vesting  a  jadg-  the  said  judgment  to  be  vested  in  F.  G.  Tinkler  and  F.  S.  Walker 

ment  in   new 

trostees,  this    as  new  trustees.     On  the  intermarriage  of  the  plaintiffs  this  judg- 

Coort  will  _  .11  ..111  .-I  f 

permit  the  new  ment,  along  with  other  securities,  had  been  assigned  to  trustees  for 

issue  a  scire  ^^^  purposes  of  the  settlement.  Messrs.  Walker  and  Tinkler  had 
rad^ii^-^  been  appointed  new  trustees  of  that  settlement,  and  the  usual  order 
ment.  under  the  35th  section  of  the  Trustee  Act  had  been  made  by  the 

Court  of  Chancery,  vesting  in  them  the  rights  of  transfer,  <Ssc.,  under 
that  section*  No  assignment  however  was  executed  to  them  as 
under  the  former  Act,  and  nothing  appeared  on  the  reccurd  which 
.would  enable  them  to  issue  a  scire  facias.  He  submitted  that  as  the 
vesting  order  given  by  the  present  Axt  had  the  effect  of  an  assign- 
ment, the  application  should  be  granted. 

PiGOT,   C.   B. 

There  was  a  mode  of  assignment  given  by  the  former  Aot  which 
does  not  exist  under  the  present.  We  shall  therefore  give  permis- 
sion to  the  plainti&  to  issue  a  scire  facias  in  the  names  of  the  new 
trustees. 
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H.  T.  1852. 

Exchequer. 


LECKHAM  V.  GRESHAM. 

Jan,  19. 


M.  Babbt  moved,  under  the  79th  General  Order,  that  the  plaintiff,  Notice  of  mo- 

tion  for  plain- 
who  resided  out  of  the  jurisdiction,  should  give  security  for  costs,   tiff  to  give 

security'   for 
costs   IS   late 
rr'  I  ^  after  the  time 

Utchey,  contra.  ,  fo,  pleading 

The  motion  is  too  late.  The  General  Order  requires  that  "  the  ~^  t^^wri&- 
application  shall  be  made  before  plea  pleaded.''  The  spirit  of  that  *^^°?^^ 
Rule  has  not  been  complied  with.  The  declaration  was  filed  on  the  office- 
5th  of  January,  and  the  rule  .entered,  which  expired  on  the  14th  of 
January.  On  the  15th  of  January  a  certificate  of  no  plea  was  be- 
spoken ;  later  on  the  same  day  notice  of  this  motion  served  ;  so  that 
the  notice  was  not  served  until  the  time  for  pleading  had  expired, 
and  a  step  had  been  taken  in  the  cause.  Judgment  was  entered  on 
this  day,  and  that  step  was  only  delayed  until  an  affidavit  of  the  sum 
actually  due  was  obtained,  pursuant  to  the  148th  General  Order. 
The  defendant  knew  all  along  that  the  plaintiff  was  out  of  the  juris- 
diction, as  it  so  appeared  on  the  writ. — [Penitefathek,  B.  I  think, 
substantially  to  comply  with  the  Rule,  notice  should  be  served  be- 
fore the  time  for  pleading  has  expired.] — The  rule  of  law  is  analo- 
gous to  the  rule  in  equity  where  the  time  for  answering  has  expired : 
Daniel  v.  Cunningham  (a).  Fennefathbr,  B.,  there  says  : — 
"  The  position  of  the  defendant  here  is  analogous  to  that  of  a 
''defendant  at  law,  where  the  time  for  pleading  has  expired. 
"  The  defendants  come  too  late." 

Barryy  in  reply. 

On  the  9th  of  January  the  defendant  applied  by  notice  to  plain- 
tiff, as  authorised  by  the  79th. General  Order,  for  security,  but 
received  no  answer.  Before  the  New  Rules  the  practice  was  to 
apply  at  any  time  before  plea  pleaded. 

Edinburgh  and  Leith  Railway  Company  v.  Dawion  (h)  was 
referred  to. 

(a)  1  Ir.  Jut.  36  (6)  7  Dow.  P.  C.  576. 


140 


COMMON  LAW  REPORTS. 


H.  T.  1852.       PiGOT,  C.  B. 

Exchequer. 

^     -v    "'         We  are  informed  that  bespeaking  a  certificate  of  no  plea  is  a  step 

LSCKHAM  , 

taken  to  mark  judgment.    We  are  of  opinion  that  this  application 


o. 


GRE8HAM.       is   tOO   late. 


Barry  then  applied  that  the  judgment  be  set  aside,  and  for 
liberty  to  plead  ^*nt7  debet  and  infancy." 

PiGOT,  C  B. — We  will  give  the  defendant  liberty  to  do  sa 


M.  T.  1851. 
Aiw.  24. 


JOHN  JACK, 
Lessee  of  Major-General  EDMUND  WM.  SHULDAM  and  others, 

V. 

WILLLA.M  BOLES. 


An   arrest        Macdonogh  moved  that  the  conditional  order,  that  the  defendant 

under    a  ca. 

ja.,   marked     be  discharged  from  custody  under  the  writ  of  ca,  sa,,  be  made  abso- 

the  amount  of  ^^^  ^^  ^^^^  cause,  on  the  ground  that  the  sum  due  on  foot  of  the 

where  ^re '  ^^^  ^^^  ^^  ^^  ^^®  ^^^  ^^  defendant's  arrest,  under  the  sum  of 

£10  actually    ^^^»  ^°^  notwithstanding  cause,  on  other  grounds  not  material  to 

time  *tiie   M    *^®  question,  for  the  costs  of  the  motion,  shown  to  the  contrary. 

M.  issued,  is       xhe  writ  of  ca.  sa.  was  marked  for  the  sum  of  £18.  Is.  5d.,  but 
illegal,    and 

the  defendant  it  appeared  from  the  affidavit  that  there  was  not  at  the  time  the 
will    be   dis- 
charged: 11  &  execution  issued  £10  due.     The  arrest  was  therefore  contrary  to  the 
12  Vic,  c  28, 
8.  1.   Also  the  provisions  of  the  11  &  12  Vic,  c.  28,  s.  71 : — "  That  no  writ  of  ca. 

writ   is    void,  ,  .  ,      ,     ,       /. 

and  will  be       *a^  or  other  writ,  process  or  warrant  to  arrest  the  body  of  any 

fact  being  in  '*  defendant  in  any  action  or  suit  (actions  for  malicious  prosecution,  or 

^^t"-  "  fo'  direct  Ubel.  sknder.  criminal  conversation,  seduction,  or  breach 

^^^^°»      "  of  promise  of  marriage,  only  excepted)  shall  be  issued  in  L%land» 

formed  no       « founded  on  a  judgment^  decree  or  order  of  any  of  the  Superior 
part  of  the  "     ^ 

conditional 

order,  which  was  simply  for  the  discharge  of  the  defendant  from  custody. 
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"  Courts  of  Law,*  or  of  anj  Inferior  Courts  in  Ireland,  when  the  M.  T.  1 85 1 
«  sum  due  or  to  be  paid  bj  or  under  such  judgment,  &c^  exclusive 
*^  of  the  costs,  if  any,  thereby  recovered,  or  ordered  to  be  paid,  shall 
"  not  exceed  the  sum  of  £10,"  &c. 

The  Court  having  expressed   its   opinion   that   the  party  was 
entitled  to  his  discharge — 


Macdonogh  then  applied  that  the  writ  of  ca.  sa.  should  be  set  aside, 
although  that  did  not  form  any  portion  of  the  conditional  order. 

•/.  2).  Fitzgerald  opposed  the  application  to  set  aside  the  writ 
of  ca,  sa.  The  conditional  order  being  silent  as  to  every  thing  but 
the  discharge  of  the  party  out  of  custody,  the  Court  cannot  entertain 
this  application  to  set  aside  the  writ.  The  proper  course  would  be 
to  bring  an  action  for  overmarking  the  execution.  The  writ  is 
prima  facie  good,  as  the  judgment  is  for  the  sum  mentioned  in  the 
writ ;  and  the  Court  cannot,  for  the  purpose  of  setting  aside  a  writ 
as  void,  travel  out  of  the  record. 

Macdonogh,  in  reply. 

The  Court  are  satisfied  that  the  writ  is  bad,  and  the  party  entitled 

to  be  discharged.     It  is  not  the  sum  named  in  the  judgment  that  is 

to  determine  the  validity  of  the  writ,  it  is  the  sum  actually  due ;  and 

to  ascertain  that,  it  is  necessary  to  have  recourse  to  matters  outside 

. 

the  record.  .  The  writ  is  absolutely  void ;  the  remedy  is  not  therefore 

an  action  for  overmarking  the  execution,  but  for  false  imprisonment; 

the  writ  therefore  should  be  set  aside. 


PiGOT,  C.  B. 

The  issuing  of  the  writ  in  this  case,  when  there  was  a  sum  less 
than  £10  due,  was  illegal,  and  in  direct  contravention  of  the  Act  of 
Parliament.  The  writ  is  therefore  void,  and  the  Court  are  of  opi- 
nion that  it  ought  to  be  set  aside,  without  putting  the  parties  to  the 
expense  of  another  application,  it  being  admitted  that  no  new  facts 
could  be  adduced  in  support  of  the  proceedings. 

*  The  reference  in  Oulton's  Index  omits  the  words  "  of  any  of  the  Superior 
Courts  of  Law." 
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H.T.  1852. 

Exchequer. 


TENNENT  v.  ROBINSON. 

Jan.    14,    16, 
17.20. 


A  Sheriff  sold  Assumpsit. — The   declaration  stated  that   whereas   heretofore,  to 

a  term  of  years  •       /•  y. 

under   a  writ  wit,  on  &c^  at  &c.,  a  certain  writ  ot  fieri  facicu  issued  out  of  her 

and^e  ^'p^-  Majesty's  Court  of  Exchequer,  directed  to  the  Sheriff  of  the  coonty  of 
^L^^  having   ^jrj^u^^  whereby  the  said  Sheriff  was  commanded  that  of  the  goods 

pay  the  pur-  ^^^  chattels* of  one  John   O'Hara  he  should  cause  to  be  levied  a 
chase-mon^, 

the   Sheriff      gym  ^f  £57  for  ^^Xji  ^nd  costs,  and  also  to  hare  the  said  money 
brought  an  ac-  ^ 

tion  against     before  the  Barons  of  the  said  Court  on  a  certain  day  therein  men- 

him  for  the 

breach  of  con-  tioned,  and  which  said  writ  was  duly  marked  at  the  foot  thereof  and 

tract.     The 

first  count  of  delivered  to  the  plaintiff,  who  then,  and  from  thenee  until  and  at  the 

the  declaration 

specified  the    time  of  the  sale  thereinafter  mentioned,  was  Sheriff  of  the  county  of 

sale  under        Antrim,  to  be  execiited  in  due  form  of  law,  and  proceeded  to  aver 

Sheriff  roW      ^^**  ^^®  plaintiff,  by  virtue  of  the  said  writ,  and  while  the  same  was 

A^t^^^^h^  in  force,  to  wit,  on  &c.,  and  within  his  bailiwick  as  such  Sheriff,  seized 

est  bidder        and  took  in  execution  divers  eoods  and  chattels  of  the  said  John 
should  be  the  .         ^ 

4)urcha8er, and  O'Hara,  to  wit,  a  certain  term  of  years,  to  wit,  the  residue  then  to 
that  the  pur- 
chase-money come  and  unexpired  of  a  certain  term  of  thirty  years,  to  be  computed 
should  be  paid 

to  A.  B.  (a  from  the  1st  day  of  November  1845,  of  and  in  a  certain  farm  of  land, 
third  party)  ^  . 

upon  the  pur-  at  &C.,  in  the  county  of  Antrim  ;  and  that  he  afterwards,  te  wit,  on  &c^ 

chaser  being 

declared,  and  that  the  Sheriff  would  not  be  accountable  for  either  possession  or  title. 
It  then  stated  that  at  the  sale  the  defendant  was  the  highest  bidder  and  was  declared 
the  purchaser,  and  alter  arerring  mutual  promises  on  the  part  of  the  plaintiff  and  de*. 
fendant  to  perform  the  conditions  of  sale,  alleged  as  a  breach,  that  although  the 
plaintiff  as  such  Sheriff  was  ready  and  willing  to  execute  a  conycyance  of  the  said 
term,  yet  the  defendant  did  not  pay  the  purchase-money.  No  tender  of  a  con- 
veyance by  the  plaintiff  was  averred. 

The  second  count  was  more  general,  and  stated  that  the  plaintiff  (without  de- 
scribing him  as  Sheriff  at  the  special  instance  and  request  of  the  defendant  bargained 
and  agreed  to  sdl  to  him  a  term  of  years  the  property  of  J.  O.  H.,  on  conditions  of 
sale  similar  to  those  which  were  specified  in  the  first  count ;  that  defendant  was  de- 
clared the  purchaser;  that  although  the  plaintiff  was  ready,  &c.,  to  convey,  &c.,  and 
to  perform  the  conditions  of  ssle — Breach,  that  defendant  did  not,  nor  would, 
pay  the  purchase-money. 

Held,  that  it  was  not  necessary  for  the  plaintiff  to  aver  the  tender  of  a  conveyance' 
as  it  was  the  duty  of  the  defendant  as  purchaser  to  prepare  and  tender  it  to  the 
plaintiff  for  execution. 

Held  also,  that  the  non-payment  of  the  purchase-money  at  the  time  of  the  sale 
did  not  prevent  the  plaintiff  suing  the  defendant  for  a  brea^'h  of  contract  in  the  non- 
completion  of  his  purchase. 

Heldaho,  that  the  Sheriff,  by  disclaiming  to  be  accountable  for  title  or  possessionr 
did  not  debar  himself  from  bringing  this  action. 

Held  also,  that  the  averment  in  the  second  count  disclosed  a  legal  and  binding 
contract,  and  that  the  Court  would  not  intend  otherwise. 
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set  up  by  public  auction  all  the  right,  title  and  interest  of  the  said  H.  T.  1852. 

Eixchegutr, 

John  O'Hara  in  and  to  the  said  term  of  years,  of  and  in  the  said  farm     ^ * 

of  land,  subject  to  the  following  conditions  or  terms  of  sale,  viz. : — 
"  That  the  highest  bidder  diould  be  the  purchaser,  and  that  the  pur*    robinson. 
**  chase-money  should  be  paid  to  one  William  Orr  on  the  purchaser 
^  being  declared,  and  that  plaintiff  would  not  be  accountable  to  the 
**  purchaser  for  any  possession  of  the  premises  or  title  thereto."    The 
declaration  then  averred  that,  on  such  exposure  to  sale,  the  defendant 
-was  the  highest  bidder,  and  then  and  there  became  and  was  in  due 
manner  declared  to  be  the  purchaser  of  the  right,  title  and  interest 
of  the  said  John  O'Hara  in  and  to  the  said  term  of  years,  of  and  in 
the  said  farm  of  land,  at  and  for  a  certain  large  sum  of  money,  to 
wit,  the  sum  of  £35 ;  and  thereupon  aflerwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  &c^  in  consideration  thereof,  and  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  had 
then  and  there  undertaken  and  faithfully  promised  the  defendant  to 
perform  and  fulfil  all  things  in  the  said  conditions  of  sale  contained, 
on  the  part  of  the  plaintiff  to  be  performed  and  fulfilled,  he  the 
defendant  undertook,  and  then  and  there  faithfully  promised  the 
plaintiff,  to  perform  and  fulfil  every  thing  in  the  said  conditions  of 
sale  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  per- 
formed and  fulfilled ;  and  then  averred  that,  althoug|^  the  plaintiff  as 
such  Sheriff,  upon  the  said  defendant  being  declared  the  purchaser 
as  aforesaid,  was  ready  and  willing  to  execute  a  proper  conveyance 
and  assignment  of  the  said  right,  title  and  interest  of  the  said  John 
O'Hara,  in  and  to  the  said  term  of  years,  of  and  in  the  said  farm  of 
land,  upon  payment  of  said  purchase-money,  according  to  the  said 
terms  and  conditions  of  sale,  yet  the  defendant,  not  regarding  the 
said  terms  and  conditions  of  sale,  nor  his  said  promise  and  under- 
taking, did  not  nor  would,  on  being  declared  such  purchaser  as 
aforesaid,  or  at  any  other  time,  pay  or  cause  to  be  paid  to  the  said 
William  Orr,  or  to  the  plaintiff  or  any  person  on  his  behalf,  the  said 
purchase-money,  but  wholly  neglected  and  refused  so  to  do,  to  wit, 
at  &c 

The  second  count  was  in  a  more  general  form,  and  after  reciting 
that  whereas,  on  &c^  at  &c.,  the  plaintiff,  art  the  special  instance  and 
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H.  T.  1 B52.  request  of  the  defendant,  bargained  and  agreed  to  sell  to  the  defendant, 

Excheouer, 

V— -v^-.-.^     and  the  defendant  then  and  there  bought  of  the  plaintiff,  all  the  right, 

title  and  interest  of  one  John  O'Hara  in  a  certain  other  farm  of 
BOBiNSON.  land,  at  &c.,  for  the  price  or  sum  of  £35,  upon  the  terms  and  con- 
ditions following — '*  That  the  defendant  should  pay  the  purchase- 
*'  money  to  one  William  Orr,  on  the  purchaser  being  declared,  and 
"  that  the  plaintiff  should  not  be  accountable  to  the  purchaser  for  any 
"  possession  of  the  premises  or  title  thereto;"  averred  mutual  pro- 
mises to  perform  all  things  mentioned  in  the  said  last  mentioned 
conditions  of  sale,  and  then  proceeded  to  state  that  the  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c^  was 
duly  declared  the  purchaser  of  the  said  right,  title  and  interest 
of  the  said  John  O'Hara  in  and  to  the  said  last  mentioned  farm  of 
land,  and  averred  that  although  the  plaintiff  was  then  and  there 
ready  and  willing  to  convey  all  the  right,  title  and  interest  of  the 
said  John  O'Hara  in  and  to  the  said  last  mentioned  farm  of  land, 
upon  payment  of  the  purchase-money,  according  to  the  said  last 
mentioned  terms  or  conditions  of  sale,  and  to  perform  and  fulfil  the 
said  last  mentioned  terms  or  conditions,  and  his  said  last  mentioned 
promise  and  undertaking,  in  every  thing  on  his  part  and  behalf  to 
be  performed  and  fulfilled,  whereof  the  defendant  had  notice ;  yet, 
that  the  defendant  had  disregarded  his  last  mentioned  promise  and 
undertaking,  and  did  not  nor  would,  upon  being  declared  the 
purchaser  as  last  aforesaid,  or  at  any  other  time,  pay  the  said  last 
mentioned  purchase-money  or  any  part  thereof  to  the  said  William 
Orr  or  to  the  plaintiff  or  any  person  on  his  behalf,  &c. 

The  declaration  concluded  with  the  money  counts. 

To  each  of  the  special  counts  of  this  declaration  a  general  de- 
murrer was  taken,  and  also  a  number  of  special  demurrers.  Those 
to  the  first  count  were  as  follow : — 

First. — That  it  does  not  appear  by  the  first  count  that  the  plain- 
tiff had  authority  in  law  to  seize  the  goods  and  chattels  of  the  said 
John  O'Hara  in  said  count  named,  inasmuch  as  the  said  plaintiff  is 
not  stated  in  said  count  to  have  been  commanded  to  return  the  writ 
to  the  Court  out  of  which  it  had  issued ;  wherefore,  and  by  reason 
that  said  writ  is  not  alleged  to  have  been  returnable  in  due  form  of 
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lAw,  the  said  seizure  and  all  other  matters  and  things  in  sidd  count  tl.  T.  1852. 

alleged  to  have  been  done  thereunder  were  altogether:  illegkl  and     v.-— v — ' 
vote  -^  Timrtut 

Secondly. — That  it  is  not  alleged  in  said  count  that  John  O'Hara    itoBi^aoK. 
waa  possessed  of  the  term  of  years  in  said  count  mentioned,  or  that 
he  hftd  entered  into  or  been  in  possession  thereof,  or  that  the  term 
wAs  Subsisting  at  any  time  while  said  writ  was  in  fotx^e,  or  pretended 
so  tob6. 

ThlnUy. — That  it  is  not  alleged  in  the  said  count  that  the  s^d 
Writ  wiis  founded  on  any  judgment ;  and  also  that  the  term  at  which 
judgment  to  authorise  the  issuing  of  said  writ  was  entered  is  ndt 
stated  or  set  forth  in  said  count ;  and  ako  that  it  is  not  stated  or 
shdWii  that  said  John  O'Hara  was  seised  or  possessed  of  said 
term  at  the  time  ^d  judgment  was  entered,  or  at  any  time  after 
said  judgment  was  entered,  or  that  any  person  in  trust  for  the  said 
J6hn  O'Hara  was  then  seised  or  possessed  of  said  term,  or  that  said 
John  CHara  had  any  disposing  power  over  the  same  ;  and  that,  by 
any  thing  in  and  by  said  count  alleged,  it  does  not  appear  whether 
the  said  Johti  O'Hara  Was  entitled  or  interested  in  said  term  in  pos- 
session or  remainder  or  reversion,  or  that  he  had  a  fhete  interesse 
iefmini  therein. 

Fourthly. — That  the  alleged  Sale  wdS  illegal  and  void,  as  described 
ih  ih^  sdid  fitst  cotint,  because  by  the  terms  of  sale  therein  set  forth 
the  purchase-money  was  to  be  paid  to  one  William  Orr,  Who  was  a 
stranger  to  the  writ,  whidh  condition  was  contrary  to  the  exigency 
thereof,  which  required  the  Sheriff  to  make  certain  sums  of  money  • 

hy  sat^  of  John  O'Hara's  goods  and  chattels,  and  to  have  the  money, 
the  produce  of  such  sale,  in  Court. 

Fifthly.^ — That  the  alleged  agreem^t  to  pay  the  money  Was  void, 
being  an  agreement  that  the  plaintiff  should  disobey  sidd  Writ. 

Si^cthly. — That  the  promisei  in  said  first  count  alleged  to  have 
been  made  by  the  defendant  is  not  stated  to  have  been  made  for  any 
consideration,  or  for  any  legal,  valid  or  sufficient  oonsideratioii. 

Seventhly .^ — That  it  is  not  stated  that  the  plaintiff'  tendered,  or 

caus^  to  be  tendered,  to  the  def^dant,  any  codreyanc^  of  the  said 

term  of  years. 

VOL.  2.  19  li 
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H.  T.  1852.       Eighthly. — That  the  defendant  is  in  said  count  alleged  to  have 
fZ^!^Ll     broken  a  promise  not  stated  therein  to  have  been  made  by  him — 
namely,  to  pay  the  parchase-money  to  the  plaintiff,  and  that  the  said 
BOBDvsoN.    breach  is  doable  and  too  large. 

The  special  demurrers  to  the  second  count  were — 
First — That  it  does  not  appear  by  the  second  count  that  the 
plaintiff  had  any  cause  of  action,  inasmuch  as  it  does  not  appear,  nor 
is  it  therein  alleged  or  set  forth,  that  John  0*Hara  had  any  estate, 
right,  title  or  interest  in  the  farm  of  land  in  that  count  mentioned ; 
or  that  the  plaintiff  bad  any  right,  power  or  authority  to  sell  same 
on  behalf  of  John  O'Hara,  or  otherwise  howsoever ;  or  that  by  pay- 
ment of  the  purchase-money  to  William  Orr,  either  he  or  the  plaintiff 
could  or  would  convey  to  said  defendant  any  right  or  title  to  said 
lands ;  nor  does  it  appear  by  said  count  by  whom  the  purchaser 
therein  mentioned  should  be  declared. 

Secondly. — That  the  conditions  of  sale  in  said  count  mentioned 
are  repugnant,  insensible  and  void,  as  it  is  by  them  provided  that 

a 

the  defendant  should  pay  said  alleged  purchase-money  on  the  pur- 
chaser being  declared,  without  its  being  by  the  said  conditions  made 
compulsory  on  said  plaintiff  to  declare  said  defendant  such  pur- 
chaser, so  that  the  defendant  would  be  bound  to  pay  the  purchase- 
money,  whether  or  not  he  was  declared  such  purchaser. 

Thirdly. — That  the  purchase  alleged  in  the  second  count  to  have 
been  made  was  repugnant  to  that  contemplated  in  the  conditions  of 
sale,  it  being  described  as  absolute  in  the  former,  while  the  latter 
made  it  contingent  on  his  being  declared  the  purchaser. 

Fourthly.^ — ^That  it  does  not  appear  by  whom  the  defendant  was 
declared  to  be  the  purchaser. 

Fifthly. — That  there  is  no  sufficient  legal  consideration  therein 
alleged  for  the  defendant's  promise. 

Sixthly. — That  there  was  no  averment  of  the  tender  of  any  con- 
veyance by  the  plaintiff. 

Joinder  in  demurrer. 

M^Mechan  (with  whom  was  Nc^ier)^  for  the  demurrer. 

There  is  no  sufficient  consideration  alleged  in  the  first  count  fo? 
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the  defendant's  promise.  The  Sheriff  was  under  no  obligation  to  H.  T.  1852; 
eonvejy  the  purchase-money  not  having  been  paid,  inasmuch  as  the  ^—  ^Vi/ 
sale  was  only  made  on  the  terms  of  the  purchase-money  being  paid 
when  the  purchaser  was  declared ;  and  therefore,  if  the  purchase-  ROBiNSOii- 
money  had  been  offered  to  the  Sheriff  the  day  after  the  sale,  and  a 
conyeyance  tendered  for  execution  at  the  same  time,  and  the  Sheriff 
had  refused  both,  n6  action  could  be  brought  against  him  under 
these  conditions  of  sale.  The  plaintiff  must  show  that  he  has  power, 
both  in  fact  and  in  law,  to  fulfil  his  promise,  before  he  brings  an 
action  for  the  non-performance  of  the  defendant's  promise :  Merot 
y.  WailcLC€{a),  The  money  here  was  to  haye  been  paid  before 
conyeyance,  and  the  execution  creditor  might  have  put  an  end  to 
the  Sheriff's  power  to  execute  any  conyeyance,  by  tendering  the 
debt  and  costs :  Giles  y/  Grave  (b).  If  the  defendant  had  entered 
upon  the  premises  before  the  execution  of  the  assignment  to  him  by 
the  Sheriff,  he  would  haye  been  a  trespasser  as  against  the  defendant 
in  the  execution,  as  would  the  Sheriff  himself  if  he  had  continued  in 
possession  of  the  premises  after  he  had  sold,  and  before  he  had 
assigned  them  :  Doe  d.  ffughes  y.  Jones  (c) ;  Playfair  y.  Mus^ 
grave  (d).  The  sale  was  also  yoid  on  account  of  the  condition 
making  the  purchase-money  payable  to  William  Orr.  The  Sheriff 
would  be  a  trespasser  if  he  entered  the  premises  of  O'Hara  for  the 
purpose  of  selling  them  for  money  to  be  paid  to  any  one  but  him- 
self; and  a  conveyance  executed  by  him  in  consideration  of  money 
paid  to  William  Orr  would  be  void  for  want  of  consideration  : 
Lucas  y.  Nochells{e)  ;  Haslam  v.  Bischoff(f).  No  judgment  is 
here  alleged  as  a  warrant  for  the  issuing  of  the  ^fieri  facias^  nor  is 
it  averred  that  the  writ  itself  was  made  returnable,  or  that  John 
O'Hara  was,  or  even  had  been,  possessed  of  the  term.  These  aver- 
ments were  requisite :  Doe  v.  MtUless  (g) ;  Deering  v.  Palmer  (h)  ; 
Scott  y.  Scholey  (i).    These  averments  ought  to  have  been  shown,. 

(a)  3  T.  R.  17.  (6)  9  Bing.  258. 

(c)  9  M.  &  W.  372.  id)  14  M.  &  W.  289. 

(0  10  Bing.  387.  (/)  10  Bing.  423*. 

0/)  6  M.  &  S.  no.  (A)  4  It.  Law  Bq>.  425. 

(0  8  East,  467. 
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Etcheqmr. 
TsrauT 

V. 


H^T.  1862.  aa  ey^ry  thing  in  pleading  ia  to  be  tak^o^fitia  canira  profertnfem' 
A  SberiCa  iiUe  is  always  made  for  readj  moqej;  it  would  bo 
against  public  pplicj  w^re  it  otherwise,  as  the  Sheriff  might  tb^ 
bring  an  action  againat  every  bidder  :  Aldred  v.  Constable  (a)^ 
The  Sheriff  here  had  no  interest  in  the  premises  sold,  and  auffimid 
no  damage,  and  therefore  could  maintain  no  action  :  Com,  JHg*^ 
Action  $ur  U  eme.  The  damages  in  an  actioi^  brooght  by  vendor 
against  vendee  are  not  the  amount  for  which  the  property  was  sold : 
Laird  Y.  Pim(b). 

The  second  connt  cannot  be  supported.  In  it  the  plaintiff  clainn/s 
damages  for  breach  of  an  alleged  contract  of  sale,  but  does  not 
profess  to  have  any  right  to  sell,  and  declares  that  he  will  not  bet 
accountable  for  either  possession  or  title.  He  does  not  even  allege 
that  he  tendered  a  conveyance,  or  had  title  to  convey,  bat  merely 
states  that  he  was  ready  to  convey,  and  that  defendant  Imew  he 
was  ready:  Luxton  v.  BolnnMon(cy 


Narrison  (with  him  •/c^yX  ^  support  of  the  dacla^tion,  waa 
desired  to  confine  himself  to  the  second  count — [Pxoot,  C.  B» 
The  only  point  which  struck  me  through  the  argument  as  aflfectiof; 
the  first  count  was,  that  it  was  not  alleged  that  any  conveyance  had 
been  tendered,  or  that  the  defendant  had  iM>tice  of  the  readiness  a^d 
willingness  of  the  plaintiff  to  convey.] — Pooie  v.  Hill  (d)  is  conclu- 
sive as  to  the  point  that  the  vendor  is  never  obliged  to  tender  a 
conveyance,  in  the  absence  of  express  stipulation.  As  to  the  non- 
allegetion  of  notice  to  the  defendant  of  the  readiness  of  the  plaintiff 
to  convey,  it  need  not  be  averred ;  the  wliole  of  the  declaration  in 
reference  to  this  might  be  expunged :  Dieken  v.  Jackson  (e). 

As  to  the  second  count,  the  objections  amount  to  this,  that  there 
is  no  considera^oa  for  the  defendant's  promise. — [Pigot,  C.  Q* 
The  objections  resolve  themselves  into  this,  that  the  sale  in  thia 
count  appears  to  be  a  sale  of  that  to  which  the  vendor  had  no  title  ; 
and  the  objection,  if  tenable,  invalidates  the  consideration  of  the 


(a)  8  Jw.  856. 
(c)  Dong.  62a 


(6)  7  M.  &  W.  672. 
(<0  6  M.  A  W.  885. 


(0  6  Com.  K  108. 
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defo«^t'6  promiae  ^^d•r  tfae  St«M\te  of  PNtaofM  TitleB-,t«iii  ibi?  H.  T.  1862. 
falls  within  the  general  objeotion  of  want  q£ QOitfidenUioA«}T-^T)i«t  '^ -I^?I!I1^ 
•objection  cannot  apply  here ;  the  plaintiff  does  not  pretend  or  lay 
claim  to  any  title  in  himself.  It  is  unnecessary  that  at  ihe  twe  ROBUfiOii. 
of  th^  oontraot  the  vendor  should  have  any  tilku  Tt^  ^W^  W  t^ia 
point  is  settled  as  regards  goods :  ffibbhwhiU  y.  ftfJUtwine  (aX 
overrvling  Bryani  v.  lewia{b)  and  Wilks  v.  Smi^h  {c\  exteiyla  the 
same  principle  to  land,  as  this  case  shows,  that  ih%  comiaozi  fonn 
of  the  count  by  vendor  i^ainst  purel^er  for  not  completing  his 
purchaae,  where  it  is  not  averred  that  the  land  is  the  land  of  tbe 
plaintiff,  is  good  on  demuirer.  In  equity  a  specific  perfonnanoe  of  a 
contract  is  often  decreed  when  the  vendor  at  the  timie  of  sele  had  not 
a  good  title :  SaliAury  v.  HoUher  (d) ;  Boehm  v.  Wo9d((t)m  The 
former  oaae  appears  to  show  that  in  such  a  state  of  facta  the  ven- 
dor could  recover  damages  at  law  for  breach  of  the  contraet-^T- 
[ioevnoT,  B.  Thia  appears  like  the  ordinary  caae  of  a  saW  in  tbe 
Court  of  Chanoery,  when,  upon  the  Maater  reporting  title  to  be  badt 
it  ia  netvertbeleas  set  up  for  sale  at  whatever  price  it  wiU  bring.  It 
would  require  very  apeoial  avermeata  to  bring  tbe  oaae  within  tbe 
Statute  of  Pretencea.] — Such  a  form  as  thi^  ia  abaolutdy  necessa^ 
in  anch  cases  as  that  of  Williams  v.  Millington  (fjy  which  was  an 
action  brought  by  an  auctioneer  for  his  fees  against  the  purchaser  oS 
a  third  person's  interest.  The  precedent  in  this  ease  ia  framed  after 
the  form  in  Chitt^y^  voL  %  p.  297. — [Psnnefatbbb,  B.  The  count 
in  Chitfy  appears  to  me  to  be  very  atrange,  and  cannot  be  taken 
aa  a  binding  authority.] — ^However  here  the  allegations  in  the  eoiint 
show  the  absence  of  all  intention  to  deceive,  and  take  the  caae  oi^  of 
the  statute.  The  conditions  of  sale  expressly  puUiab  the  doubt  as  te 
the  validly  of  the  title,  and  disclaim  all  warranty  m  that  respect. 
Thd  vendor  does  not  diaolaim  title,  but  only  warranty  of  title.  He 
might  have  had  a  perfectly  good  title,  so  far  as  appeeina^  by  the 
conditions  of  sale,  and  yet  be  unwilling  to  warrant  ita  validjiy. 

(a)  5  M.  &  W.  462.  (6)  Ry.  &  Moq.  386. 

(c)  10  M.  &  W.  355.  (rf)  2  Y.  &  Col.  C.  C.  54. 

(0  IJac  &  W.  451.  (/)  1  H7.  Bl.  81. 
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H.  T.  1852.  Lan^leigh  y,  Braiihwaiie(a)y  Geman  y.  Hodges  {p)  said  Paihier 
c  equer,    ^^  ^^  Contract  of  Sale^  p.  5,  were  also  cited. 

TENNENT 

r. 
B0BIN80N.         Napier^  in  reply. 

As  to  the  first  count,  there  is  no  averment  of  continuing  willing- 
ness on  the  part  of  the  plaintiff  to  execute  a  conveyance,  and  notice 
of  his  readiness  to  convey  is  not  averred.  This  last  is  ground  of 
general  demurrer. 

As  to  the  second  count,  JVilks  v.  Smith  is  relied  upon  bj  the 
other  side  ;  but  in  that  case  the  property  contracted  to  be  sold  was 
not  the  property  of  a  third  person ;  all  the  transactions  ostensiblj 
regarded  the  parties  alone.  The  Court  should  avoid  all  consideration 
of  the  plaintiff  being  Sheriff,  and  should  regard  the  transaction  as  a 
naked  contract  by  A  to  sell  the  property  of  B,  and  distinctly  within 
the  Statute  of  Pretended  Titles.  What  is  the  consideration  of  the 
defendant's  promise  ?  The  plaintiff  is  not  bound  to  give  him  either 
title  to  or  possession  of  the  land.  Suppose  the  defendant  had  ten- 
dered the  purchase-money,  and  sought  specific '  performance  of  the 
contract,  what  performance  could  have  been  decreed  to  him  ?  If 
none,  it  was  a  nudum  pactum^  and  no  action  lies  against  the  defend- 
ant— [Pennefather,  B.  May  not  the  second  count  be  maintained, 
by  intending  that  the  plaintiff  was  the  agent  of  some  other  party  ? 
— ^PiGOT,  C.  B.  The  difficulty  in  the  frame  of  the  count  appears 
to  be  this — first,  there  is  a  bargain  and  sale  stated,  then  come  the 
mutual  promises,  and  lastly,  the  averment  of  willingness  to  conFej 
at  the  time  of  sale,  t.  e.,  before  the  promises.  Now,  assuming  that 
it  was  not  necessary  to  aver  continuing  readiness  to  convey,  does  not 
the  pleading  amount  to  this,  that  in  pursuance  of  an  antecedent 
liabliUty,  the  defendant  undertook  performance  ? — ^PENirEFAftHER,  B. 
Is  there  not  a  good  count  in  assumpsit,  supposing  the  part  contain- 
ing the  express  promise  were  struck  out  ?  There  would  appear  to 
be  sufficient  left.] 

In  mutual  promises  both  must  be  executory.  Here,  on  the  de- 
fendant's part  it  was  so ;  but  on  the  plaintiff's  part,  as  he  was  not 
bound  by  the  conditions  to  convey,  there  was  nothing  left  to  be 

(a)  I  Sm.  L.  C.  70.  '  (6)  Ydv.  11. 


COMMON  LAW  REPORTS.  151 

done,  and  so  the  mntnal  promises  fail,  as  pleaded. — [Lefbot,  B.  H.  T.  1862 
Sappoee  a  power  of  attorney  to  A  to  sell  and  execute  a  conveyance     ^^^^^^Tj^ 
Tor  B ;  A  has  no  title,  yet  he  can  sorely  make  a  good  contract  for     ^^ 
sale,  and  soch  a  contract  may  be  well  executed  by  him  in  his  own    bobinsoh. 
name,  although  the  final  conveyance  would  of  course  be  in  the  name 
of  his  principal.] 

PiooT,  C.  B. 

The  only  difficulty  in  the  present  case  is  as  to  the  form  of  the 
pleading,  as  regards  the  first  count  Although  much  argument  has 
been  expended  against  its  validity,  I  do  not  think  that  there  can  be 
any  doubt  that  it  contains  a  complete  contract,  and  sets  forth  a 
sufficient  cause  of  action.  The  argument  which  was  chiefly  relied 
on  in  support  of  the  demurrer  was  this : — that  the  plaintiff,  upon  the 
face  of  his  pleadings,  showed  an  infirmity  in  himself  arising  out  of 
the  character  he  sustained,  and  that  inasmuch  as  he  sold  in  the 
ci^>acity  of  Sheriff,  and  had  not  done  so  for  ready  money  paid  im- 
mediately upon  the  bargain  being  closed,  he  has  now  no  right  to 
recover  upon  the  contract  for  sale — and  this,  upon  the  ground  of 
public  policy :  but  it  appears  to  me  that  to  prevent  a  Sheriff  en- 
forcing contracts  of  this  nature  would  be  a  complete  subversion  of 
public  policy,  and  highly  detrimental  to  the  interests  of  the  com- 
munity. The  Sheriff  in  the  present  case  appears  to  have  done  his 
duty ;  he  had  received  authority  to  sell,  and  accordingly  he  set  up 
this  term  of  years  by  auction,  upon  the  condition  that  the  purchaser, 
on  being  so  declared,  should  pay  the  purchase-money ;  and  the  result 
has  been  this,  that  the  defendant  having  refused  to  pay  this  purchase- 
money,  and  failing  to  complete  his  part  of  the  contract,  the  Sheriff, 
acting  in  the  discharge  of  his  duty,  has  been  frustrated,  and  pre- 
vented carrying  out  the  requirements  of  the  writ  under  which  he 
was  acting.  If  the  Sheriff  then  were  to  be  further  disabled  from 
bringing  this  action,  the  result  would  be  that  several  persons  had  bid 
for  property  at  a  Sheriff's  sale ;  the  highest  bidder  might,  by  refusing 
to  pay  the  purchase-money,  annul  the  contract,  and  this  might  occur 
over  and  over  again,  so  that  the  Sheriff  might  never  be  able  to  effect 
a  sale.     The  only  way  to  pcevent  such  a  state  of  things  occurring. 


MUMht 
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B.  T.  1852.  k  io  oblige  parties  who  enter  into  contrftcts  to  be  boond  by  them. 

'^^*''^'     The  oofitraet  which  is  the  subject  of  the  present  action  appeats  to 

• 

have  been  perfectly  legale  and  the  party  who  bid  for  the  property 
iKomtsoK.  mwt  hsTS  been  awai«  of  the  conditions  of  Sale,  and  understood  that 
if  he  were  the  highest  bidder,  he  should  pay  the  purchase-^motiey 
and  accept  the  property.  It  is  contended  that  there  is  no  consideni- 
tion  to  support  this  action,  inasmuch  as  the  Sheriff,  who  was  one  of 
the  contracting  parties,  had  nothing  further  to  do  in  tlie  matter  afler 
the  sale,  not  being,  accordiug  to  the  conditions  of  sale,  responsible  for 
postossioti  or  title.  The  fallacy  of  such  an  argument  consists  in 
this,  that  in  every  sale  of  lands  the  vendor  ex  vi  termini  enters  into 
a  ebhtraet  to  cotivey  the  property  which  he  sells ;  and  the  Sheriff  is 
thsf^fore  in  the  present  case  bound  to  do  so;  and  consequently  as  to 
that  part  of  the  case  tliere  is  no  ground  for  contending  that  there  is 
ho  ebnsidemtion. 

It  is  then  inristed  that  the  declaration  is  bad,  for  not  alleging  a 
tender  of  a  conveyahce  of  the  term  mentioned  in  the  declaration : 
hut  the  ease  of  Pdoie  v.  Hili  (a)  rules  this  question  ;  in  which  case 
it  was  held  sueh  a  tender  was  not  necessary  in  such  a  case  as  the 
present^  it  being  the  business  of  the  purchaser  to  8up|>ly  the  contey- 
lliieei  and  leud^  H  to  the  vendor  for  his  approval.  As  fkr  as  tegards 
theUe  qilestiods,  therefore,  notwithstanding  the  very  ingenious  argu- 
ment df  th6  leatued  gentleman  who  8upp(»ted  the  demurrer,  we  must 
bold  that  tlie  first  count  is  good.  The  only  point  which  appears  to 
fad  of  toy  weight  is  a  question  of  foite  in  refeiteoe  to  the  statement 
of  the  U8Mnmp$iiy  and  the  readiness  to  perform  on  the  part  of  the 
plaintiff  I  and  it  is  to  be  regretted  that  justice  may  sometimes  be  fei- 
tei^  by  questions  of  this  nature. 

The  fiM  eount  alleges  that  there  was  a  sale  by  auction^  upon 
oerti^n  conditions  published  at  the  time,  one  of  which  was  that  the 
highest  bidder  should  be  declaim  the  purchaser,  and  should  on  bsfitlg 
so  declared  pay  the  ptftichase-money ;  and  if  the  count  had  th^i 
AfertM  that  the  defendant,  in  consideration  of  this  agreestient  to  sell 
to  ther  highest  bidder,  had  undeitakien  and  promised  to  felfil  the 
tenns  contained  in  the  conditions  of  sale,  so  far  as  they  relala  to 

(a)  6  M.  A  W.  835. 
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purchasers,  it  would  have  contained  the  statement  of  a  complete  H.  T.  1652* 

contract,  without  any  further  averment.    However,  the  oount,  Bftpe     w— v— -^     i 

averring  in  terms  a  sale  of  the  property  to  the  defendant,  stating  the 

setting  up  of  the  term  of  years,  the  bidding,  and  the  declaration  of    Bonmsoif. 

the  defendant  as  purchaser,  goes  on  to  aver  that  in  consideration 

thereof,  and  that  the  plaintiff,  at  the  defendant's  requeist,  had  pro* 

mised  to  fulfil  every  thing  to  be  done  on  his  part,  the  defendant 

promised  to  fulfil  his  part  of  the  conditions  of  sale,  that  is  to  say, 

that  being  liable  to  pay  a  certain  sum  of  money,  he  promised  to  do 

so.    Then  follows  an  averment  of  readiness  and  willingness  on  the 

part  of  the  Sheriff,  not  after,  but  before  the  defendant's  assumpsit, 

to  execute  a  proper  conveyance  of  the  property  sold  ;  for  it  states 

that  at  the  time  of  the  defendant's  being  declared  purchaser,  the 

plaintiff  was  ready  and  willing. 

'Som  prima  faei€y  the  assumpsit  in  the  latter  transaction  consisted 
of  a  promise  on  the  part  of  the  defendant  to  pay  the  purchase-money, 
not  at  a  past  but  at  a  future  time,  and  therefore  the  frame  of  the 
count  may  be  so  far  in  point  of  form  objectionable ;  but  nevertheless, 
I  am  clearly  of  opinion  that  it  contains  upon  the  whole  the  state- 
ment of  a  complete  contract,  quite  sufilcient  to  render  the  defendant 
liftble  to  complete  the  purchase.  The  count  may  therefore  be  sus* 
tained,  and  the  allegation  of  readiness  and  willingness  on  the  part 
of  the  Sheriff  may  be  connected  with  the  other  portion  of  the  count ; 
and  viewing  it  thus,  the  obligation  will  be  sufiiciently  alleged.  As 
regards  the  second  count,  it  is  contended  that  there  appears  to  be  no 
consideration  for  the  promise  it  alleges,  inasmuch  as  it  does  not 
appear  that  the  Sheriff  had  any  power  to  complete  the  conveyance 
of  the  lands,  it  not  being  alleged  that  he  sold  in  the  capacity  of 
Sheriff  or  auctioneer ;  but  that  it  was  a  mere  contract  by  A  to  sell 
to  B  the  property  of  C,  a  third  person,  with  whom  it  does  not  appear 
that  A  is  in  any  way  connected.  Now  if  we  could  suppose  a  case  in 
which  such  a  proceeding  would  amount  to  a  valid  sale,  we  need  not 
be  astute  to  seek  for  a  case  in  which  such  a  proceeding  would  be 
invalid.  Suppose  the  case  of  an  auctioneer  selling  a  property,  if  he 
in  such  a  case  also  acted  in  the  capacity  of  agent  for  the  sale  and 
conveyance  of  the  estate,  he  would  be  empowered  to  enter  into  a 

VOL.  2.  20  L 
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H.  T.  1 862.  contract  for  the  sale  and  conveyance  of  the  estate,  and  he  could  com- 
Exchequer. 
^—    y     ■  ^     plf  te  his  part  of  the  contract,  and  there  would  be  nothing  illegal  in 

fp^p  Iff  w  ^^  fff  n^ 

^^  such  a  proceeding.     Again,  if  he  were  the  assignee  of  a  bankrupt, 

BOBiNSON.  be  could  contract  to  sell  the  property  of  a  third  person,  without  any 
contract  on  his  part  as  to  right  of  property  in  himself,  or  title,  for  he 
would  merely  sell  the  property  of  the  bankrupt.  Such  a  state  of 
facts  as  either  of  those  would  be  perfectly  legal,  and  if  consistent 
with  the  present  case  we  need  not  imagine  a  different  state  of  cir- 
cumstances. On  this  view  of  the  case,  there  appears  to  be  no  more 
infirmity  in  the  second  than  in  the  first  count.  There  is  one  point 
in  regard  to  the  first  count  which  has  been  urged  in  argument, 
namely,  that  the  Sheriff  might  have  been  frustrated  as  regards  his 
part  of  the  contract  by  the  execution  debtor  coming  forward  and 
paying  the  debt  and  costs. 

There  is  no  doubt  that  such  would  be  the  case ;  but  it  does  not 
follow  that  the  contract  does  not  remain  good  and  valid,  although 
the  Sheriff  may  not  be  in  a  position  to  convey  the  property,  because 
he  may  be  disabled  in  various  ways — ^by  the  act  of  God,  or  third 
persons,  strangers  to  the  contract.  The  Sheriff  may  be  discharged 
from  his  part  of  the  contract  by  payment  of  the  debt  and  costs  ;  but 
if  he  be,  the  purchaser  will  also  be  quit  of  the  contract  on  his  part, 
and  therefore  this  objection  has  no  force.  To  hold  that  the  refusal 
of  the  purchaser  to  pay  the  purchase-money  should  enable  him  to 
get  rid  of  his  liability  in  this  manner,  would  have  the  eff^t  of  pre- 
venting a  Sheriff  from  ever  executing  a  writ  oi  fieri  facias*  Upon 
these  grounds  there  must  be  judgment  for  the  plaintiff. 

Pbnnefather,  B. 

I  fully  concur  in  the  observations  that  have  been  made  by  the 
Chief  Babor,  though,  I  must  confess,  that  for  a  time  the  second 
count  did  appear  to  me  to  be  objectionable.  In  regard  to  the  objec- 
tions which  have  been  urged  against  the  first  count,  it  would  be 
altogether  at  variance  with  public  policy  that  such  objections  should 
prevaiL  In  respect  to  that  count,  I  agree  with  the  Cbisf  Bajiov 
that  it  would  contain  a  perfectly  valid  contract  if  the  latter  part 
of  it»  containing  the  averment  of  the  mutual  promise,  had  been 
omitted. 
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LxFBOT,  B.  H.  T.  1852. 

Excheguer* 
I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment.     < ^-^^ 

a^u  TENNENT 

There  is  only  one  point  in  regard  to  the  first  count  upon  which  I  ^ 

wish  to  make  any  observations.  I  think  the  mutual  promises  are  bobinson. 
sufficiently  pleaded,  and  get  rid  of  the  chief  difficulties  urged  for  the 
defendant,  and  suggested  by  the  Lobd  Chief  Babon.  The  con- 
ditions of  sale  make  the  highest  bidder  the  purchaser,  and  this 
necessarily  implies  a  conveyance  to  be  made  by  the  vendor  upon 
the  declaration  of  such  purchaser.  The  contract  is  therefore  so 
far  executory  as  regards  the  vendor,  and  raises  a  sufficient  consi- 
deration for  the  defendant's  subsequent  promise,  which  is  to  be 
regarded  as  a  new  substantive  agreement  by  him  to  the  same  effect 
by  him,  pro  tanto^  as  his  first  agreement  at  the  time  of  the  sale. 
As  regards  the  second  count,  I  think,  upon  the  ground  relied 
upon  by  Vice- Chancellor  Knight  Bruce,  in  the  case  of  Salisbury 
V.  Hatcher  (a),  that  there  is  sufficient  mutuality  of  contract  alleged, 
to  raise  a  right  on  the  part  of  the  plaintiff  to  have  the  conveyance 
carried  into  effect.  The  contract  is  very  general ;  but  there  appears 
to  be  a  good  consideration  for  the  promise,  and  there  is  nothing 
vicious -in  the  contract,  as  we  can  readily  imagine  many  cases  in 
which  this  general  form  would  be  good.  The  demurrer  must  there- 
fore be  overruled. 

Demurrer  overruled. 

(a)  2  Y.  &  C,  C.  C.  54. 
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M.T.  1851. 


KELLETT  v.  STANNARD. 


Nov.  18. 


TrespaM,  for  TioEaFASS,  for  shooting   a  dog The  declaration    contained  two 

shootiosr  a 

dog.— The  de-  coanta. 

fondant    ayer-  ,    ,.    ,  , 

red  by  way  of       First  oount — That  the  defendant  shot  on  and  discharged  a  oer- 

that  the  dog  ^^  g^^  then  and  there,  loaded  with  gunpowder  and  shot,  at  and 

wony  sheep,  ^9*1^^^  *  cert«UD  dog  of  the  plaintiff,  of  the  value  <^  £20  sterling, 

toK '  so   nsed'  ^^  ^  greatly  shot,  hurt  and  wounded  the  said  dog,  thai  he  wag 

just  hefore  he  damaged  and  lessened  in  value,  &c. 
was  shot  by  the  ^  ' 

defendant    he       Seoond  count — That  the  defendant  greatly  hurt  and  wounded  a 

was   worrying  **         ' 

the  defendant's  certain  other  dog  of  the  plaintiff,  wherehv,  dw. 
sheep,  and  that  , 

heconld  not  be        The  defendant  pleaded  five  pleas, 
otherwise    re- 
strained   from        First  plea^ — Not  guilty, 

worrying  his  _,  _.  __,         ,,..^         «  •<<»  • 

sheep.    Gene-        Second  plea^*— That  the  plaintiff  ought  not,  dec,  "  Because  thai 

Causes  as-  "  ^^^  ^^^  ^E  ^^  ^^  ^^^  ^^^  count  of  the  said  declaration  men» 

^^  pl^  ^^  "  tioned  had  been  and  was  used  and  accustomed  to  hunt  and  ytonj 

a^lemd  '^fi  "  ^^^P  ^^^  lambs,  to  wit,  at  the  place  aforesaid,  in  the  county  afore- 

S^^ld  h*  ^'  **  ^^^  *  ^^^  *^®  ^^^  defendant  further  saith,  that  the  said  dog  being 

arerred  that  «« go  used  iind  accustomed  to  hunt  and  worry  sheep  and  lambs,  just 
the  dog  was  m 

theactofwor.  **  before  the  said  time  when  and  soforth,  to  wit,  on  the  day  and 

rying,  and  not 

that  he  was  *'  year  in  the  said  first  count  mentioned,  at  the  place  aforesaid,  in 

wonying  *  just 

before '  the  *'  the  county  aforesaid,  was  hunting  and  worrying  certain  sheep 

Held,  that  an  ''and  lambs  of  the  defendant,  of  great  value,  in  a  certain  close  of 

the"doK   was  "^^™  ^^^  defendant  there  situate;  for  which  reason,  and  because 

tihe^atta^^^  "  *^®  ^^^  ^^^  could  not  otherwise  be  restrained  or  hindered  from 

J^^^.  ^.«  *  "  hunting  and  worrying  the  said  sheep  and  lambs,  he  the  said  de- 

tion,  and  that  •«  fendaut,  at  the  time  when  and  soforth,  shot  off,"  &c. 

the  avennents 

in  the  pleas  Third   plea — Same  as  the  second,  omitting  the  allegation  that 

amounted  to 

that.  *'  the  dog  had  been  used  and  accustomed  to  hunt  and  worry  sheep 

i^ti^l  "»«d  lambs." 

ding,  though 

bad  peihaps  for  uncertainty  on  special  demurrer,  was  5ufficient  on  general  demurrer. 
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The  fourth  and  fifth  plois  were  umilar  to  the  second  and  third.      M.  T.  1851. 

The  plaintiff  demurred  generallj,  and   assigned  as  causes   of      ^-^— ^ 

demurrer  ^^  That  the  said  several  pleas  of  the  defendant^  secondly,  ^^ 

"  thirdl J,  fourthly  and  fiflly  pleaded,  do  not,  nor  does  any  of  them»    stan SAan. 

**  show  a  sufficient  legal  justification  of  the  trespass  eonplained  of, 

*'  inasinuch  as  the  said  pleas  do  not,  nor  does  either  of  them,  state 

''  tiiat  at  the  time  of  the  committing  the  said  trespasa  in  the  said 

"declaration   respectively  mentioned,    the   said   dogs   of  the   said 

''plaintiff,  in  the  first  and  second  counts  mentioned,  were  in  the 

"act  of  hunting  and  worrying  the  said  sheep  and  lambs  of  the 

"said  defendant,  but  that  they  were  so  hunting  and  worrying  the 

"  said  sheep  and  lambs  just  before  the  said  time  when  and  aoforth." 

Joinder  in  demurrer. 

Gibbon  (with  him  Lynch),  in  support  of  the  demurrer. 

That  the  plea  should  have  stated  that  the  dog  "  was  then  "  worry- 
ing the  sheep:  Baynes  v.  Brewster  {a)  \  Morris  v.  Nugeni{b)i 
Janson  v.  Brown  (e), — [Pioot,  C.  B.  What  I  should  say  is,  that  the 
plea  here  would  have  met  the  state  of  facts  in  the  case  of  Janson 
v.  Brown,  before  Lord  Ellenborough,  and  the  difficulty  there  may 
have  ^suggested  the  propriety  of  this  plea.] — ^Lord  Ellenborougfa 
distinctly  held,  that  ''just  before"  did  not  constitute  a  justification. 
— [Lefboy,  B.  Might  not  the  defendant  under  this  plea  have 
proved  a  case  that  would  have  justified  the  shooting,  even  though 
the  plea  may  be  vague,  and  open  perhaps  to  special  demurrer?]-* 
Li  Protheroe  v.  Mathews  (cT) — the  strongest  case  for  the  defendant 
— Taunton,  J.,  says: — "It  is  clear  that  the  defendant  shot  the 
**dog;  but  he  justifies  his  having  so  done,  because  the  dog  was 
"  chasing  the  deer.  The  question  for  your  consideration  is,  whether 
<<  the  dog  was  in  that  situation  when  the  defendant  shot  it  ?  It  is 
"  not  essential  that  the  dog  should  have  been  at  that  very  moment 
"  engaged  in  chasing  the  deer,  it  is  sufficient  if  the  chasing  of  the 
"  deer  and  the  killing  the  dog  were  all  the  one  and  the  same  trans- 
"  action." — [Pennefathxb,  B.    And  it  is  averred  here  that  the  dog 

(a)  2  A.  &  E.,  N.  S.  375.  (6)  7  Car.  &  P.  572. 

(c)  1  Camp.  41.  (d)  5  Car.  ft  P.  581. 
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M.  T.  1851.  '.waa  acoostomed  to  wony  the  plaintiff's  sheep ;  that  he  had  been, 

^— —  ^!![^    just  before  the  shooting,  worrying  sheep,  and  that  it  was  impossible 

otherwise  to  prevent  him  doing  so  again:  it  seems  a  reasonable 

8TANNABD.  intendment  that  he  was  necessarily  shot,  in  order  to  prevent  a 
renewal  of  the  attack,  and  it  must  be  recollected  that  this  is  a 
general  demurrer.] — ^To  maintain  the  justification  in  law,  it  is  neces- 
sary to  import  into  the  plea  the  averment  that  the  dog  was  about 
to  renew  the  attack. 

The  27  G.  3,  c.  35,  s.  16,  gives  a  specific  remedy  in  cases  where 
dogs  worry  sheep,  viz.,  a  Justice's  warrant  for  his  destruction. 

George  (with  him  W.  Brereton),  for  the  defendant,  not  called  on. 

PiGOT,  C.  B. 

The  plaintiff  relies  on  the  rule  that  when  a  pleading  is  equivocal 
it  is  to  be  taken  mqst  strongly  against  the  pleader ;  but  although  that 
is  a  good  rule,  there  is  also  another  rule  that  must  be  borne  in 
mind  by  the  Court,  viz.,  ^'  that  if  a  pleading  admit  of  a  reasonable 
and  unreasonable  meaning,  the  reasonable  one  must  prevail.*^ 

Now  to  maintain  the  defendant's  case  of  justification,  it  is  neces- 
sary to  hold  that  the  pleadings,  receiving  a  reasonable  intendment^ 
aver  that  the  dog,  if  he  had  not  been  shot,  would  immediately  have 
renewed  his  attack ;  that  in  fact  he  was  about  renewing  his  attack 
when  he  was  shot.  In  terms,  however,  the  pleading  only  avers  that 
the  dog  was  accustomed  to  worry  sheep ;  that  just  before  the  time 
when  he  was  shot  he  had  been  worrying  the  sheep,  and  that  he  coold 
not  be  otherwise  restrained  from  worrying  them :  but  ^ving  to  those 
statements  a  reasonable  intendment,  I  think  we  must  hold  the  aver- 
ments sufficient  and  the  pleading  good  on  general  demurrer.  The 
plea  of  son  assauii  demesne  is  analogous  to  the  present,  and  it  does 
not  aver  that  the  plaintiff  was  in  the  act  of  beating  and  ill- 
treating  the  defendant,  but  that  he  would  have  beaten,  &&,  the 
defendant,  if  he  had  not  immediately  defended  himself.  It  certainly 
would  have  been  necessary  to  prove  at  the  trial  that  if  the  dog  had 
not  been  shot,  he  would  have  immediately  attacked  the  sheep,  but 
such  proof  might  perhaps  easily  have  been  made.     Giving  the 
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pleading  therefore  a  reasonable  intendment^  I  think  the  allegation  is  M.  T,  1851. 

ExchequeTm 

sufficient  on  general  demurrer ;  but  if  the  pleas  had  been  specially     s^-v-^^ 

KELLBTT 

demorred  to  for  want  of  certainty  there  might,  I  think,  be  great  ^^ 

difficulty  in  maintaining  them.  stannabb. 


Pennefatheb  and  Lefbot,  B.,  concurred. 

Obdbb. — ^Let  the  demurrer  be  overruled,  and  judgment  forth- 
with entered  for  the  defendant  on  the  said  demurrer^ 
without  further  motion. 


GILHULY  «.  O'NEILL. 


BREW  V.  O'BRIEN. 

Abo.  25. 
In  these  cases  set.  feci  had  been  directed  to  the  Sherifis  of  the  jq  a^oue  in 
counties  where  the  defendants  resided  respectively,  had  been  served  ^^^^1^ 
and  returned,  payment  pleaded,  and  issues  joined  thereon.  ^  ^"S*^ 

The  two  cases  came  on  together,  and  Meagher^  for  plaintiff  in  the  37\'^  General 

Order,  to  the 

first  case,  now  moved  that  the  proper  officer  be  directed  to  issue  the  Sheriff  of 

Longford, 
jury  process  and  record  for  the  AfVer-sittings  of  Nisi  Prius,  notwith-  where  defend- 
ant resided, 
Standing  the  scire  fcusias  had  been  directed  to  the  Sheriff  of  the  the  officer  re- 

__  Aised  to  iffwiift 

county  of  Longford.  The  question  arose  on  the  171st  General  Order,  the  joiy  pro- 
It  enables  the  party  to  direct  the  scire  facias  to  the  Sheriff  of  any  ShT'sher^  of 
county,  notwithstanding  the  venue  in  the  judgment ;  and  the  diffi-  ^^  ^JniS 
culty  is  whether  the  place  of  trial  is  to  be  determined  by  the  venue  2^'  *^?  ^^^ 
in  the  judgment,  or  by  the  county  to  the  Sheriff  of  which  the  scire  ^Vj^^" 

facias  is  directed.  venue  of  the 

action  or  place 
of  triaL  The  Court  ordered  that  the  plaintiff  be  at  liberty  to  iBle  a  snnrestion  ^•% 
it  was  more  conyenient  to  have  the  case  tried  In  Dublin,  and  that  tiie  dicer  should 
dierefore  issue  the  jury  process,  &c 

Semble,  that  the  New  Rules  only  refer  to  the  service  of  the  writ,  and  do  not  affsct 
the  old  practice  as  to  the  venue. 


60 
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M.  T.  1851.       The  iTlst  General  Order  was  only  intended  to  refer  to  the  mode 
^wyfr!;/     of  service,  which  has  been  altered  by  the  173rd  Greneral  Order,  and 
the  mode  of  service  could  have  no  effect  on  the  original  venoe,  via., 
o'msiLii.      the  venue  in  the  judgment. 

J.  T,  Ball,  for  defendant  in  the  first  case,  and  J.  D*  Fitzgerald, 
for  the  defendant  in  the  second  case. 

The  venue  is  decided  by  the  direction  to  the  Sheriff:  The  Attor^ 
ney-General  v.  Hartley  (a)«  Baron  Pennefathbb  there  says : — 
**  Now  as  to  the  venue.  That  is  settled  by  the  county  to  the  Sheriff 
'^  of  which  the  writ  is  directed.  That  direction  stands  in  the  place 
"  of  a  venue  in  the  margin,  the  only  use  of  which  is  to  regulate 
''the  place  of  trial.** — [Pennefather,  B.  I  do  not  remember 
to  have  used  the  words  attributed  to  me;  but  at  all  events,  if 
used  by  me,  they  must  have  been  intended  to  apply  to  proceedings 
to  which  the  Attorney-General  was  a  party.  The  Rules  under 
discussion  were  designed  to  abolish  the  practice  of  revivals  by 
nilf  but  not  to  change  the  practice  as  to  the  venue.] — The  Attor- 
ney-General had,  under  the  old  practice,  the  power  of  directing 
the  writs  to  any  county  he  pleased,  and  it  was  the  object  of  the 
New  Rules  to  extend  that  power  to  ordinary  parties. — [Pioot,  C.  B. 
According  to  the  rule  in  Musgrave  v.  Wharton  (6),  the  venue  of 
the  $cire  facias  should  follow  the  venue  in  the  original  action, 
which  waa  in  that  case  Cumberland,  although  the  judgment  was 
there  by  confession  at  Westminster.] — The  defendant  has  pleaded 
payment,  and  has  adopted  the  venue  of  Ennis  in  the  county  of 
Clare,  to  the  Sheriff  of  which  the  writ  was  directed.  Substantially  it 
is  a  new  action,  founded  on  an  antecedent  fact,  viz.,  the  judgment. 

Kelly  an  Scire  Faeias,  p.  177,  was  also  referred  to. 


Brereton,  for  plaintiff  in  second  case,  in  reply. 

By  the  46th  General  Order  "  The  name  of  a  county  shall  in  all 
'*  cases  be  stated  in  "^e  margin  of  a  declaration,  and  shall  be  deemed 
^'  and  taken  to  be  the  venue  in  the  action."  In  sci.  fed  cases,  how- 
ever, as  there  is  no  venue  stated  except  in  the  body  of  the  writs, 


(a)  Hayes  &  Jones,  763. 


(6)  8  Cxo.  Jac.  331. 
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viz.,  the  venae  of  the  judgments,  the  venue  in  the  body  must  be  M.  T.  1851. 
treated  as  the  marginal  venue  in  other  cases ;  and  the  venoe  stated     c*/"^^ 
in  the  body  of  the  writ  cannot  be  altered  by  the  statement  of  a  venue     ^^^^^^^ 
ID  the  plea :  TideTs  Prae,^  p.  1091.  o'neill. 

Sir  C.  0*Loghlen  (amieus  Curia)  mentioned  a  case  in  which  the 
venue  was  changed  from  Dublin  to  Limerick,  by  suggestion  on  the 
record  that  a  trial  there  would  be  nK>re  convenient. 


PiGOT,  C.  B.,  delivered  judgment. 

We  wish  to  free  these  cases  from  technical  difficulties,  and  at  the 
same  time  from  the  hazard  of  a  Court  of  Error  or  delay.  The  171st 
General  Order  was  framed  under  a  parliamentary  power,  conferred 
on  the  Judges,  of  altering  the  practice.  The  case  cited  from  Hayes 
and  Jones  {a)j  and  the  old  Rule  in  Cro.  Jac.,  establish  that,  under  the 
old  practice,  the  direction  of  the  set,  fa,  was  determined  by  the 
venue  in  the  original  action,  and  that  the  writ  should  issue  to  the 
Sheriff  of  that  county.  Now  the  171st  Role  alters  that  practice; 
for  it  provides  that  the  writ  may  issue  to  the  Sheriff  of  any  county, 
but  it  does  no  more ;  it  renders  the  proceeding  of  issuing  the  writ 
to  the  Sheriff  of  a  county  different  from  the  original  venue  regular, 
which  otherwise  would  be  irregular.  That  Rule,  together  with  the 
173rd  Rule,  regulate  the  issue  and  service  of  the  writ  of  set,  fa., 
but  do  not,  I  think,  thus  affect  the  question  of  venue  ;  they  were 
framed  with  a  view  to  abolish  the  practice  of  revival  by  nils,  and 
at  the  same  time  to  render  the  service  more  secure  by  having  it 
effected  through  the  hands  of  the  Sheriff:  and  for  carry iug  out  the 
latter  purpose,  the  party  is  enabled  to  direct  the  writ  to  the  Sheriff 
of  the  county  where  the  party  resides,  notwithstanding  the  venue  in 
the  judgment,  but  not,  I  think,  to  the  Sheriff  of  any  other  county. 

Under  the  old  practice,  in  reviving  judgments  against  heirs  and 
tertenants,  where  the  lands  were  situated  in  different  counties,  it 
was  necessary,  on  account  of  the  proceedings  being  of  a  local  nature, 
to  issue  a  writ  to  each  county,  and  to  have  a  trial  in  each  county. 
So  here,  if  there  were  several  defendants,  under  the  new  practice 
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M.  T.  1861.  writs  might  issue  to  differoDt  counties ;  then,  according  to  the  con- 

Ewchequer, 

struction  of  the  Rule  contended  for  by  the  defendant,  how  could  the 
place  for  the  trial  of  the  action  be  determined  upon  ?  For  it  can 
hardlj  be  contended  that  it  was  contemplated  by  the  framers  of  the 
Rule  that  there  should  be  trials  in  the  different  counties  into  which 
the  writs  issued,  in  the  same  way  as  in  cases  against  heirs  and  ter- 
tenants.  The  best  and  safest  course  under  the  circumstances  to  be 
adopted  is  that  taken  in  the  case  mentioned  by  Sir  C  0*Loghleti, 
viz.,  that  a  suggestion  be  entered  on  the  record  that  it  is  more  con- 
venient to  have  the  case  tried  in  Dublin. 


Pennefather,  B.,  and  Lefbot,  B.,  concurred. 

Order,  in  Gilhuly  v.  O'iV^t//.— That  the  plaintiff  be  at 
liberty  to  file  a  suggestion  that  a  trial  in  this  cause  may 
be  more  conveniently  had  in  the  county  of  the  city  of 
Dublin  than  in  the  county  of  Longford,  without  prejudice 
to  the  defendant  making  such  application  as  he  may  be 
advised,  to  change  the  venue  on  special  grounds,  and  that 
the  proper  officer,  upon  the  filing  of  such  suggestion,  do 
issue  the  jury  process  and  record  accordingly. 


Li  Brew  v.  G*Brien^  a  like  rule. 


COMMON  LAW  REPORTS.  163 


M.  T.  185L 

Queen*  s  Bench 


JOHN  JONES,  Lessee  of  GEOFFRY  DA  VIES, 

V. 

JAMES  D'ARCY. 

(Queen^s  Bench,) 

Nov.  11,  18. 


Ejectment  on  the  title,  tried  before  Blackburne,  C.  J.,  in  the  In   Hilaiy 

Sittings  after  Trinity  Term  1850,  to  recover  possession  of  the  lands  under  a'sett^ 

of  Cloonsherrj,   Ballinacor,   Cloonkeen,    Shanballjline,   Creavroe,  jj^   \^qq  ^ 

Cloonfinogue,  Lissalavane,  Cappagh,  Eskeragh,  Boganes,  Derrykipe,  j^Jera  deno- 

Kilcourse,  Kilclough,  of  which  lands,  on  the  18th  of  April  1769,  ^^*^^  ^^ 

Greoffry  Davies,  then   of  Cloonfinney  (since  deceased),  was  seised  pai^der  to  B 

in  fee.     The  demise  was  laid  on  the   1st  of  March   1860.  remainder   to 

K.    in    tail 
The  case   came  before  the   Court   upon   a  special  verdict,   by  male,  A  and 

B  joined  in  a 
recoveiy;  and 
by  deed  of  the  9th  of  March  1806,  executed  by  A,  B  and  B.,  it  was  declared 
that  the  rOcoveiy  was  to  be  to  the  use  of  B  and  his  heirs,  bat  that  he  was  forth- 
with to  execute  to  R.  a  mortgage  in  fee  of  some  of  the  lands  in  the  recoyeiy,  to 
secure  a  debt  due  from  A  to  R. ;  and  by  deed  of  mortgage  of  the  same  date,  A  and  B 
conyeyed  (by  lease  and  re-lease)  seyen  of  the  thirteen  denominations  to  R.  in  fee, 
subject  to  redemption,  &c.  B  died  in  January  1809  without  issue,  leaying  N.  (the 
next  remainderman  under  the  settlement  of  1769)  his  heir-at-law.  A  died  in  1816. 
N.,  having  been  in  possession  from  the  death  of  A  in  1816,  died  in  1848,  leaving  the 
lessor  of  the  plaintiff  his  eldest  son,  who  claimed  all  the  lands  as  heir  in  tail  under 
the  remainder  to  N.  in  the  settlement  of  1769.  In  1810  N.,  by  settlement  on  his 
marriage,  after  reciting  (as  if  the  recovery  of  1806  had  been  in  fact  duly  suffered) 
the  dcdaration  made  by  the  first  deed  of  Uie  9th  of  March  1806,  of  the  uses  of  the 
recovery  thereby  recited  to  have  been  duly  suffered,  and  without  any  farther  recital 
relating  to  the  title,  conveyed  (by  lease  and  re-lease)  all  the  lands  comprised  in  the 
deed,  declaring  the  uses  of  the  recovery,  including  Uiose  in  the  mortgage,  to  R.,  to 
the  use  of  himself  for  life,  remainder  to  his  first  and  other  sons  in  tail  male.  K.  never 
levied  a  fine  or  suffered  a  recoveiy.  The  recovery  of  1806  had,  down  to  the  passing 
of  the  Act  for  the  Abolition  of  Fines  and  Recoveries  (4  &  5  W,  4,  c.  9*2),  been  in- 
valid as  to  some  of  the  denominations  in  the  mortgage  to  R.,  because,  though  named 
in  the  deed  making  the  tenant  to  the  praecipe,  they  were  not  named  in  the  recovery 
itself;  and  as  to  others  of  the  mortgaged  denominations,  because  the  tenant  to  the 
prsedpe  was  not  made  by  C,  in  whom  the  legal  freehold  was  outstanding,  under  a 
deed  of  1799,  whereby  A's  life  estate  in  such  of  the  lands  as  were  comprised  in  that 
deed  was  assigned  to  C  and  his  heirs  in  trust  to  rankc  certain  annual  and  other  pay- 
ments out  of  the  rents,  and  to  pay  any  surplus  to  A.  Held,  that  at  the  time  of  the 
passing  of  the  Act  (August  18!M)  N.,  from  having  executed  the  settlement  of  1810, 
was  not  in  possession  of  the  lands  **  in  respect  of  any  estate  which  the  recovery,  if 
valid^  would  have  barred,"  within  the  meaning  of  those  words  in  the  9th  section  of 
the  Act ;  and  that  therefore  the  above  defects  in  the  recovery  were  cured  by  the  5th 
and  6th  sections ;  and  the  lessor  of  the  plaintiff  was  not  entitled  to  recover  the  lands 
in  the  mortgage  to  H. 
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M.  T.  1851.  which  it  appeared  that  Geoffry  Davies  (the  first),  being  seised 
of  the  above  denominations  of  land,  by  indenture  of  the  19th  of 
April  1769  (previously  to  the  marriage  of  his  son  Thomas  Davies 
the  elder  and  Honoria  O'Connor),  conveyed  all  the  said  lands  to 
Edmond  Kelly  and  John  Leonard,  their  heirs  and  assigns,  to  the 
use  of  the  settlor  Geofiry  Davies  (the  first)  for  life,  remainder  to  the 
use  of  his  son  Thomas  Davies  (the  elder)  for  life,  remainder  to  the 
use  of  the  first  and  other  sons  successively  of  said  marriage  in  tail 
male,  with  divers  remainders  over.  This  settlement  was  registered 
in  1769. 

The  marriage  took  effect,  and  there  was  issue  of  it  four  sons, 
Geoffi*y  Davies  (the  second),  Thomas  Davies  (the  younger),  Netter- 
ville  Davies,  Joshua  Davies,  and  three  daughters,  Mary  (who  mar- 
ried a  person  named  Bryan  Duane),  Belinda  and  Eleanor.  Greoffry 
Davies  (the  first)  was  in  possession  until  his  death  in  1777,  and 
thereupon  Thomas  Davies  (the  elder)  entered  into  possession,  and 
he  died  in  1816.  Geoffry  Davies  (the  second)  died  in  1780,  under 
age  and  without  having  been  married.  Thomas  Davies  (the  younger) 
came  of  age  before  1803,  and  died  in  1809  in  his  father's  lifetime, 
without  being  married.  Netterville  Davies,  09  the  5th  of  March 
1810,  married  Eleanor  Cruise,  and  of  this  marriage  there  was  issue 
the.  lessor  of  the  plaintiff,  Geoffry  Davies  (the  third).  Netterville 
Davies,  from  the  time  of  the  death  of  his  father  Thomas  (the  elder) 
to  the  time  of  his  own  death,  was  in  possession  or  receipt  of  the 
rents  and  profits  of  the  lands.  He  died  in  1 848,  leaving  the  lessor 
of  the  plaintiff  his  eldest  son  and  heir-at-law. 

By  indenture  of  the  30th  of  July  1799,  between  Thomas  Davies 
(the  elder)  of  the  first  part,  Roderick  O'Connor  of  the  second  part, 
Honoria  Davies  (otherwise  O'Connor)  of  the  third  part,  reciting 
that  Thomas  Davies  (the  elder)  was  seised  of  an  estate  for  life  in 
the  lands  of  Eentstown,  otherwise  Cloonfinogue,  Cappagh,  Bo- 
ganes,  Eilclough,  Elmsfort,  Creavroe,  and  Cloonsherry,  and  that 
for  the  purpose  of  the  payment  of  his  debts,  and  to  provide  for 
his  younger  children,  he  had  agreed  to  convey  the  said  lands  to 
Roderick  O'Connor  ;  it  was  witnessed  that  Thomas  Davies  (the 
elder),  in  consideration  of  said  agreement  and  of  the  sum  of  £100, 
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ooDvejed  to  Roderick  O'Connor  the  said  lands,  Habendum  during  M.  T.  1851. 

the  life  of  said  Thomas  Davies  (the  elder),  in  trust  out  of  the  rents 

and  profits  to  reimburse  himself  the  sum  of  £100,  and  then  to  pay 

thereout  during  his  life  to  Thomas  Davies  (the  elder)  an  annuity 

of  £100,  and  as  to  the  residue  of  the  rents  and  profits,  to  pay 

thereout  to  Honoria  Dayies,  Thomas  Davies  (the  younger),  Netter- 

ville  Davies,  Joshua  Davies,  Belinda  Davies  and  Eleanor  Davies, 

the  annual  sum  of  £320  for  their  maintenance,  and  support ;   and 

after  payment  of  the  said  annuities,  then  to  apply  the  residue  to 

the  discharge  of  the  debts  of  Thomas  Davies  (the  elder),  which 

were  set  out  in  a  schedule  to  the  deed. 

The  deed  contained  a  covenant  by  Roderick  O'Connor  to  pay 
these  annuities,  and  that  he  would,  after  the  payment  thereof  apply 
the  residue  to  the  discharge  of  the  debts  of  Thomas  Davies  (the 
elder),  and  after  same  were  discharged  he  would  pay  the  residue 
to  Thomas  Davies  (the  elder).  It  contained  also  a  clause  providing 
for  the  contingency  of  an  increase  in  the  amount  of  the  rents,  and 
a  restriction  upon  Roderick  O'Connor's  power  to  let.  This  deed  of 
the  30th  of  July  1799  was  registered  on  the  15th  of  November  1799* 
Soon  after  its  execution,  Roderick  O'Connor  was  for  two  years  and 
a-half  in  receipt  of  rent  out  of  the  lands  comprised  in  this  deed. 

On  the  8th  of  February  1806,  there  was  executed  by  Thomas 
Davies  (the  elder)  an  indenture  expressed  to  be  made  between 
Thomas  Davies  (the  elder)  and  Honoria  his  wife  of  the  first  part, 
Thomas  Davies  (the  younger)  of  the  second  part,  James  Smith 
of  the  third  part,  and  William  Thomas  of  the  fourth  part;  which 
witnessed  that  Thomas  Davies  (the  elder)  and  Honoria  his  wife,  in 
consideration  of  ten  shillings,  and  for  docking  all  estates  tail  in 
Kentstown,  otherwise  Cloonfinogue,  Cloonsherry,  Creavroe,  Lissa- 
lavane,  otherwise  Elmsfort,  Cappagh,  Eskeragh,  Boganes,  Derry- 
kipe,  otherwise  Derrykip,  Kilcourse  and  Kilclough,  granted  to 
James  Smith,  his  heirs  and  assigns,  the  said  lands,  to  the  intent 
that  he  might  be  tenant  of  the  freehold  for  the  sufi*ering  of  a  re- 
covery or  recoveries  which  should  enure  to  such  uses  as  should 
be  declared  by  a  deed  to  be  executed  on  or  before  the  1st  of 
April  1806  by  Thomas  Davies  (the  elder)  and  Honoria,   Thomas 
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M.  T.  1851.  Davies  (the  younger)  and  Richard  lyArcj.     This  indenture  of  the 
*"'    «ic     g^^  ^^  February  1806  was  not  enrolled. 

In  Hilary  Term  (46  G.  3),  1806,  a  recovery  was  suffered  of  the 
lands  of  Kentstown,  otherwise  Cloonfinogue,  Cloonsherry,  Creavroe, 
Ballinaeor,  Cappagh,  Eskeragh,  Boganes,  Kilclough  and  Cloonkeen, 

•  

in  which  William  Thomas  was  defendant,  Jcunes  Smith  the  tenant, 
and  Thomas  Davies  (the  elder)  and  Honoria  his  wife,  and  Thomas 
Davies  (the  younger),  were  vouchees. 

On  the  9th  of  March  1 806,  by  indenture  expressed  to  be  executed 
between  Thomas  Davies  (the  elder)  and  Honoria  Davies  of  the  first 
part,  Thomas  Davies  (the  younger)  of  the  second  part,  Netterville 
Davies,  Joshua  Davies,  Belinda  Davies  and  Eleanor  Davies  of  the 
third  part,  Richard  D'Arcy  of  the  fourth  part,  and  William  Smith 
of  the  fifth  part,  reciting  certain  articles  of  agreement  of  19th  of 
July  1803,  made  between  Thomas  Davies  (the  elder),  Honoria 
Davies  and  Thomas  Davies  (the  younger)  of  the  first  part,  Netter- 
ville Davies,  Joshua  Davies,  Belinda  Davies  and  Eleanor  Davies 
of  the  second  part,  and  Richard  D'Arcy  of  the  third  part,  by  which 
Thomas  Davies  (the  elder),  Honoria  Davies  and  Thomas  Davies 
(the  younger),  for  the  considerations  therein  mentioned,  had  as- 
signed to  Richard  D'Arcy  the  lands  of  Kentstown,  Cloonsherry, 
Creavroe,  Ballinacor,  Lissalavane  otherwise  Elmsfort,  Cappagh, 
Eskeragh,  Boganes,  Kilclough  and  Cloonkeen  ;  Habendum  to 
Richard  D'Arcy,  his  executors  and  administrators,  for  eleven  years, 
from  the  1st  of  November  1806,  in  trust  to  pay  certain  annui- 
ties therein  specified,  and  that  Thomas  Davies  (the  younger) 
should,  during  such  term,  hold  in  his  own  hands  the  lands  of 
Cloonsherry,  the  surplus  rents,  after  payment  of  said  annuities 
(save  as  to  the  lands  of  Cloonsherry),  to  be  applied  by  Richard 
D'Arcy  during  said  term  in  payment  of  certain  debts  of  Thomas 
(the  elder)  and  Thomas  (the  younger) ;  and  so  soon  as  said  debts 
[should  be  satisfied  the  lands  should  vest  in  Thomas  Davies  (the 
younger),  subject  to  the  annuities  ;  and  that  by  these  articles 
of  19th  of  July  1803,  Thomas  Davies  (the  elder)  and  Thomas 
Davies  (the  younger)  had  covenanted  with  Richard  D'Arcy  to  levy 
fines  and  suffer  recoveries  of  Cappagh  and'  Kilclough.     The  in- 
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denture  of  the  19th  of  March  1806  further  recked  that,  owing  M.  T.  1861. 
to  mistakes  in  the  articles,  the  proposed  fine  and  recovery  had  not 
been  completed  ;  that  Richard  D^Arcj  had,  for  the  benefit  and 
at  the  request  of  Thomas  Davies  (the  elder),  and  Thomas  Davies 
(the  younger),  made  advances  to  the  €unount  of  £667.  168.  7d^ 
and  that  the  parties  to  the  deed  had  agreed  to  put  an  end  to  the 
arrangement  made  by  the  articles  of  19th  July  1803,  and  that 
Thomas  Davies  (the  elder)  should  surrender  his  life  estate  in*  the 
lands  to  Thomas  Davies  (the  younger),  his  heirs  and  assigns,  and 
that  a  recovery  or  recoveries  should  be  sufiered  of  Kentstown 
otherwise  Cloonfioogue,  Cloonsherry,  Creavroe,  Lisalavane  other- 
wie  Elmsfort,  Cappagh,  Eskeragh,  Boganes,  Derrykipe  otherwise 
Derrykip,  Kilcourse,  and  Eilclough,  to  the  use  of  Thomas  Davies 
(the  younger),  his  heirs  and  assigns,  but  subject  to  the  sums  dup 
to  Richard  D'Arcy,  and  subject  to  certain  annuities  to  Thomas 
Davies  (the  elder)  for  his  life,  to  a  trustee  for  the  separate  use 
of  Honoria  Davies,  to  NetterviUe  Davies  and  Joshua  Davies 
respectively  ;  and  reciting  that  a  recovery  of  the  above  men- 
tioned lands  had  been  sufiered,  except  those  of  Ballinacor  and 
Cloonkeen,  of  which  Thomas  Davies  (the  elder)  still  stood  seised 
of  an  estate  for  life.  The  indenture  then  witnessed  that  the 
matters  in  the  articles  of  19th  July  1803  were  to  cease  and  be 
void,  and  that  for  the  considerations  therein  Ballinacor  and  Clon- 
keen  were  thereby  surrendered  by  Thomas  Davies  (the  elder)  to 
Thomas  Davies  (the  younger)  ;  and  it  was  thereby  declared  that 
the  recovery  recited  to  have  been  sufiered  in  EUlary  Term  1806 
should  enure  to  the  use  of  Thomas  Davies  (the  younger),  his  heirs 
and  assigns,  subject  to  and  charged  with  the  sum  due  Richard 
DArcy,  for  which  Thomas  Davies  (the  younger)  was  to  grant  D'Arcy 
a  mortgage  of  certain  lands  in  that  recovery,  and  subject  to  the  an- 
nuities provided  for  Thomas  Davies  (the  elder),  Honoria  Davies^ 
NetterviUe  Davies  and  Joshua  Davies  respectively ;  and  it  further 
witnessed  that  Thomas  Davies  (the  elder),  under  a  power  in  the 
settlement  of  19th  April  1769)  did  thereby  appoint  portions  for  his 
younger  children,  subject  to  a  proviso  for  their  executing  this  deed. 
The  indenture  then  set  out  a  covenant  by  Thomas  Davies  (the 
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M.  T.  1861.  younger)  for  payment  of  the  annuities,  and  a  declaration  that  as 
to  the  lands  to  be  mortgaged  to  Richard  IVArcy,  this  recovery 
suffered  was  to  enure  to  the  use  of  Richard  D'Arcy,  his  heirs  and 
assigns,  when  he  should  become  mortgagee  thereof,  and  a  covenant 
by  D'Arcy  to  surrender  the  leases  he  held  of  the  lands  of  Cloon- 
sherry  and  Kentstown  immediately  upon  the  execution  of  the 
mortgage,  and  bond  and  warrant  collateral.  There  was  a  further 
covenant  of  Thomas  Davies  (the  elder)  and  Thomas  Davies  (the 
younger)  with  Richard  D'Arcy,  for  further  assurance  to  secure  his 
demand,  and  a  covenant  by  all  the  parties  for  further  assurance. 

This  indenture  of  1 806  was  not  executed  by  any  of  the  persons 
named  as  parties,  except  Thomas  Davies  (the  elder),  Honoria  Daviea, 
Thomas  Davies  (the  younger)  and  Richard  D'Arcy,  and  it  was  regis- 
tered on  the  10th  of  March  1806. 

Immediately  after  its  execution,  a  mortgage  was  made  by  Thomas 
Davies  (the  elder)  and  Thomas  Davies  (the  younger),  to  Richard 
D'Arcy,  whereby,  to  secure  the  debt  due  to  D'Arcy,  they  (by  lease 
and  re-lease)  conveyed  to  Richard  D'Arcy,  his  heirs  and  assigns, 
Creavroe,  Lissalavane,  otherwise  Elmsfort,  Cappagh,  Eskeragb, 
Boganes,  Derrykipe  and  Eilclough,  Habendum  unto  and  to  the 
use  of  Richard  D'Arcy,  his  heirs  and  assigns,  subject  to  redemp- 
tion.    This  mortgage  was  registered  on  the  10th  of  March  180(>. 

The  special  verdict  further  stated  that  by  an  indenture  of  release, 
made  previously  to  and  in  contemplation  of  the  marriage  of  Netter- 
viUe  Davies  and  Eleanor  Cruise,  and  expressed  to  be  between 
Netterville  Davies  of  the  first  part,  Mary  Cruise  and  Eleanor  Cruise 
of  the  second  part,  Richard  Burke  and  Simon  Fallon  of  the  third 
part,  Roderick  O'Connor  and  James  Burke  of  the  fourth  part, 
whereby,  after  reciting  that  by  indenture  of  the  9th  of  March  1806, 
it  was  recited  that  a  recovery  had  been  duly  suffered,  Hilary  1806, 
of,  &c.  (naming  the  lands  which  that  deed  had  recited  to  have  been 
in  the  recovery),  and  that  by  that  deed  Ballinacor  and  Clonkeen  had 
been  surrendered,  and  the  uses  of  the  recovery  declared  as  above 
stated,  and  without  any  further  recital  in  relation  to  the  title  to  the 
estate,  it  was  witnessed  that  Netterville  Davies,  for  the  considera- 
tions therein,  granted  to  Burke  and  Fallon,  and  their  heirs  and 
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•sngnsy  Kentstown,  otherwise  Cloonfinogue,  Cloonsherry,  Creavroe,  M.  T.  1851. 
Lissalavane,  otherwise  Elmsfort,  Cappagh,  Eskeragh,  Boganes, 
Denykipe,  Kilclough,  Kilcourse,  and  Eillahouse,  to  the  use  of 
Netterville  for  life,  remainder  (subject  to  a  jointure  for  Eleanor) 
to  the  use  of  the  first  and  other  sons  successivelj  of  Netterville 
and  Eleanor  in  tail  male. 

On  the  death  of  Netterville  Davies  in  1848,  the  defendant  James 
lyArcy  entered  and  had  since  continued  in  possession  of  all  the  lands 
in  the  declaration.     Geofiry  Davis  (the  third)  was  the  plaintiff. 

The  special  verdict  further  stated  a  consent  order,  that  although 

the  lands  were  in  Galway,  the  venue  should  be  laid  in  Dublin. 

* 

CCallaghan  and  J.  D.  Fitzgerald^  were  heard  for  the  plaintiff. 

They  argued — firstly,  that  with  respect  to  the  lands  of  Lissalavane 
otherwise  Elmsfort,  and  Derrykipe,  that  down  to  and  at  the  time  of 
the  passing  of  4  &  5  FF.  4,  c.  92  (the  Act  for  Abolishing  Fines  and 
Recoveries),  the  recovery  of  Hilary  Term  1806  was  invalid  and  in- 
operative as  to  these  lands,  inasmuch  as  though  comprised  in  the 
indenture  of  the  8th  of  February  1806,  they  were  not  comprised 
in  the  recovery  itself. 

Secondly. — With  respect  to  Creavroe,  Cappagh,  Boganes  and 
Eildough,  which  were  comprised  in  the  indenture  of  the  8th  of 
February,  and  in  the  recovery  of  Hilary  1806,  that  down  to  and  at 
the  time  of  the  passing  of  4  &  5  fF.  4,  c.  92,  the  recovery  was  in- 
valid as  to  them,  because  the  indenture  of  the  8th  of  February  1806 
had  not  been  duly  enrolled. 

Thirdly. — That  with  respect  to  these  lands  which  were  comprised 
in  the  indenture  of  the  30th  of  July  1799,  that  the  recovery  of 
Hilary  Term  1806  was  invalid,  inasmuch  as  Roderick  O'Connor,  in 
whom  at  the  time  of  execution  of  the  indenture  of  the  8th  of  Febru- 
ary 1806  the  freehold  estate  at  law  was  outstanding,  under  and  by 
virtue  of  the  indenture  of  the  30th  of  July  1799»  did  not  make  the 
tenant  to  the  writ  for  suffering  such  recovery. 

Fourthly. — With  respect  to  all  the  lands,  that  the  Act  of  4  &  5 

W.  4,  c;  92,  did  not  render  the  recovery  of  HUary  Term  1806  valid 

as  to  them  or  any  part  of  them,  inasmuch  as  Netterville  Davies,  the 
VOL.  2.  22  L 
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M.  T.  1851.  third  son  of  Thomas  Davies  (the  elder)  and  Honoria  Davies  otherwise 
O  Connor,  was  at  the  time  of  the  passing  of  the  Act  in  possession 
of  said  lands  in  respect  of  an  estate  which  said  recovery,  if  valid, 
wsnld  have  harred,  viz.,  in  respect  of  the  estate  in  tail  male  limited 
to  the  third  son  of  Thomas  Davies  (the  elder)  by  indenture  of  the 
19th  of  April  1769)  which  estate  tail  remained  at  the  time  of  passing 
of  the  Act  unbarred  and  vested  in  Netterville  Davies. 

Fiflhly. — With  respect  to  all  the  lands,  that  if  said  estate  in  tail 
did  not  at  the  time  of  the  passing  of  the  Act  remain  vested  in 
Netterville  Davies,  still  the  4  &  5  W.  4,  c.  92,  did  not  render  the 
recovery  of  Hilary  Term  1806  valid,  inasmuch  as  Netterville 
Davies  was  at  the  time  of  the  passing  ef  the  Act  in  possession  of 
the  last-mentioned  several  lands,  in  respect  of  a  certain  other 
estate,  which  the  recovery  if  valid  would  have  barred,  viz.,  the 
estate  for  the  term  of  his  own  life  limited  to  him  by  the  indenture 
of  the  5th  of  March  1810. 

Sixthly. — With  respect  to  all  the  lands,  that  inasmuch  as  the 
recovery  was  not  originally  valid,  or  by  4  &  5  FF.  4,  c.  92,  rendered 
valid  as  to  the  said  last-mentioned  lands,  the  plaintiff's  lessor  Geof- 
fry  Davies  (the  eldest  son  of  Netterville  Davies)  was  entitled  to  the 
possession  of  the  said  lands  on  the  1st  of  March  1850,  being  the  day 
of  the  date  of  the  demise  in  the  ejectment.  Kerr  d.  Earl  of  PorU" 
mouih  V.  The  Earl  of  Effingham  (a),  was  cited. 

A.  Gray  don  and  Martley,  for  the  defendant,  relied  on  21  (7.  2, 
ell  (/r.)  s.  8,  and  4  &  5  W.  4,  c.  92,  ss.  5,  8,  and  9,  and  cited  Sir 
Thomas  Gower's  ease  (6), 

Cur.  ad.  tmlL 


BLACUBUBinS,  C.  J. 

Nov.  18.  'I'lus  is  an  ejectment  brought  by  Greoffry  Davies,  claiming  to  be 

entitled  to  thirteen  denominations  of  land.  He  states  his  title  to 
to  them  to  be  as  issue  in  tail,  being  eldest  son  of  Netterville  Davies, 
to  whom  they  were  limited  in  tail  male  by  a  settlement  executed  in 
1769. 

(«)  2  Str.  IW.  (6)  2  Ven.  90. 
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The  special  verdict  finds  the  seisin  in  fee  of  G-eoffirj  Davies  in  H.  T.  185L 
the  year  1769»  when  he  executed  a  settlement  on  the  momage  of 
his  son  Thomas,  limiting  all  the  denominations  in  question  to  his 
own  use  for  life,  with  remainder  to  Thomas  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male.  That  Greofiry  the  settlor  died 
in  1777.  That  Thomas  his  son  thereupon  entered,  and  died  in  1816. 
That  the  eldest  son  of  Thomas  died  before  his  father  without  issue, 
leaving  Thomas  (the  second),  who  C€une  of  age  in  1803,  and  died  in 
1809  without  issue,  leaving  his  brother  Netterville,  the  third  son  of 
Thomas  (the  elder)  his  heir-at-law.  That  Netterville  Davies  lived 
until  the  year  1848,  and  at  his  death  left  Greofiry  Davies,  the  plain- 
tiff, his  eldest  son  and  heir-at-law,  who  claims  title  to  all  the  estates. 

As  to  two  of  the  denominations,  namely,  Ballinacor  and  Clonkeen, 
the  plaintiff  is  clearly  entitled,  either  as  issue  in  tail  under  the  deed 
of  1769»  or  as  heir  of  his  father  Netterville,  who  was  heir  of 
Thomas  (the  younger).  He  is  also  admitted  to  be  entitled  to  re- 
cover the  lands  of  Shanballyline. 

But  as  to  the  other  denominations,  the  right  of  the  plaintiff  to  reco- 
ver depends  on  the  effect  to  be  given  to  a  common  recovery  suffered 
by  Thomas  (the  elder),  and  his  son  Thomas,  in  the  year  1806.  This 
recovery,  when  suffered,  was  confessedly  insufficient  to  bar  the  plain- 
tiff's title  as  issue  in  tail  under  the  deed  of  1769*  It  was  defective 
as  to  the  lands  of  Lissalavane,  Derrykipe  and  Eillcourse ;  they  were 
named  in  the  deed  making  the  tenant,  but  not  named  in  the  recovery. 
It  was  defective  as  to  Clonsherry,  Creavroe,  Cappagh,  Clonfinogue, 
Boganes  and  Kilclough,  because  Thomas  the  tenant  for  life  was  not 
competent  in  1806  to  make  a  valid  tenant  to  the  pivecipe,  having  ^l 
1799  vested  his  life  estate  in  Roderick  O'Connor  on  trusts,  one  of 
which  however,  as  to  any  surplus  of  the  rents  and  profits,  was  for  his 
own  use.  It  was  also  defective  as  to  some  of  those  denominations 
which  were  named  in  the  recovery,  but  not  in  the  deed  making  the 
tenant  to  the  praecipe. 

The  plaintiff's  title  to  the  remaining  denomination  of  Eskeragh  is 
out  of  the  question ;  the  facts  found  are  not  sufficient  to  show  any 
title  to  it  by  adverse  possession,  he  is  clearly  barred  by  the  recovery. 

We  are  now  to  consider  the  questions  to  which  these  defects  in 
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M.  T.  1851.  the  recovery  gave  rise.    The  defect  arising  from  the  omissionfl  I 
Queen*8  Bench 

have  mentioned  would  be  cured  by  the  5th  section  of  4  &  5  FF.  4, 

c.  92,  and  the  defect  in  the  recovery  as  to  the  denominations,  the 
legal  estate  in  which  was  vested  in  Roderick  O'Connor,  the  trustee, 
would  be  cured  by  the  8th  section  of  the  same  Act,  unless  each  of 
these  defects  respectively  is  exempted  from  the  operation  of  these 
sections  by  the  9th  section.  This  provides  that  the  Act  shall  not 
render  valid  any  fine  or  recovery .  as  to  lands  of  which  any  person 
shall,  at  the  time  of  the  passing  of  this  Act  (that  is  in  August  1634), 
be  in  possession  in  respect  of  any  estate  which  the  fine  or  recovery, 
if  valid,  would  have  barred. 

In  August  1834  Netterville  Davies  was  in  possession  of  all  these 
lands ;  and  it  is  plain  that  if  he  was  so  in  possession  in  respect  of 
the  estate  tail  limited  to  his  father  by  the  deed  of  1769>  the 
defects  in  the  recovery  are  not  aided  or  cured  by  the  5th  and  8th 
sections.  The  object  of  these  two  sections  was  to  validate  estates 
and  acts  depending  for  their  validity  on  that  of  the  fine  or  reco- 
very ;  if  there  are  no  such  estates  or  acts,  these  sections  by  reason  of 
the  9th  could  have  no  operation,  and  the  estate  would  go  as  it  would 
have  done  had  there  been  no  previous  recovery.  To  decide  there- 
fore, whether  the  above  defects  of  the  recovery  of  1 806  were  cured, 
we  must  decide  what  was  the  estate  of  which  Netterville  Davies 
was  seised  in  August  1 834. 

The  plaintiff  insists  that  he  was  then  seised  of  an  estate  in  tail 
male  under  the  limitations  of  the  deed  of  1 769,  and  if  he  was,  the 
plaintiff  must  recover.  But  to  decide  whether  he  was  so  or  not,  we 
must  consider  the  effect  of  the  deeds  executed  in  1806  and  1810. 
The  deed  of  the  9th  of  March  1806  was  a  deed  declaring  the  uses  of 
the  recovery  that  had  been  suffered  in  the  preceding  Hilary  Term 
by  Thomas,  the  tenant  for  life,  and  his  then  eldest  son  Thomas. 
The  parties  to  this  deed  were  Thomas  (the  elder)  and  his  wife, 
Thomas  (the  younger)  and  Richard  IVArcy,  by  aU  of  whom  it  was 
executed;  Netterville  Davies,  Joshua  Davies  and  Belinda  Davies 
were  also  named  as  parties,  .but  did  not  execute  it.  By  this  deed 
Thomas  (the  elder)  surrendered  to  his  son  two  of  the  denominations 
in  question,  to  hold  for  his  life,  and  the  uses  of  the  recovery  were 
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declared  by  it  to  be  to  Thomas  (the  younger)  in  fee,  subject  to  a  M.  T.  1851. 

Queen,*  g  Bench 
demand  of  Richard  D'Arcy,  for  which  Thomas  (the  younger)  was 

to  execute  a  mortgage,  and  subject  to  several  annuities  for  the  child- 
ren of  Thomas  (the  elder),  and  amongst  them  to  an  annuity  of  £12  to 
Netterville  Davies  for  life.  The  special  verdict  finds  that  immedi- 
ately after  the  execution  of  thb  deed,  a  mortgage  in  fee  was  executed 
to  D'Arcy  by  Thomas  (the  elder)  and  Thomas  (the  younger)  of  six 
of  ten  of'  the  denominations,  the  title  to  which  is  now  in  dispute, 
viz.,  the  ten  in  question.  The  next  deed  found  was  a  deed  of  lease 
and  jelease,  executed  in  1810  by  Netterville  after  the  death  of  his 
brother  Thomas,  and  in  the  lifetime  of  his  father,  on  the  occasion 
and  in  consideration  of  his  (Netterville's)  marriage.  It  recites  the 
deed  of  the  9th  of  March,  and  the  due  suffering  of  the  recovery  of 
1806,  and  the  use  limited  to  Thomas  (the  younger)  in  fee,  subject 
to  the  mortgage,  and  it  recites  the  charges  and  annuities,  and  then 
Netterville  releases  to  trustees  and  their  heirs,  to  the  use  of  himself 
for  life,  with  remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male,  with  divers  remainders  over. 

If  Netterville  is  to  be  considered  as  having  been  in  August  1834 
seised  of  an  estate  for  life  under  the  limitations  of  the  deed  of  1810, 
the  defects  in  the  recovery  were  removed  by  the  operation  of  the 
6th  and  8th  sections  of  the  Act ;  but  if  he  was  seised  as  issue  in 
tail  under  the  deed  of  1769»  the  9th  section  would  have  prevented 
this  effect  of  the  5th  and  8th.  The  plaintiff  contends  that  his  fa- 
ther became  seised  as  tenant  in  tail  on  the  death  of  his  father 
Thomas  in  1816  :  he  argues  that  the  recovery  being  invalid,  Netter- 
ville (if  he  had  not  executed  the  deed  of  1810)  would  have  been 
remitted  to  his  better  title — that  is,  to  his  remainder  in  tail  on  the 
death  of  his  father  in  1816,  at  which  time  the  special  verdict  finds 
that  he  entered. 

If  the  case  be  argued  on  the  supposition  that  Netterville  did  not 
execute  the  deed  of  1810,  I  cannot  see  any  ground  for  applying  the 
doctrine  of  remitter ;  for  on  his  father's  death  he  could  have  had 
but  one  title,  that  of  remainderman  in  tail ;  for  the  recovery  being 
invalid,  the  deed  of  1806  and  mortgage  would  against  him  have  had 
no  operation. 
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M.  T.  1851.       Bat  take  the  ease  as  it  is,  and  how  can  the  doctrine  of  remitter 
be  applied  to  it?    Netterrille  had  in  1810  convejed  the  lands  by 
deeds  of  lease  and  re-lease  to  trustees  and  their  heirs,  to  the  use 
of  himself  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail.     Had  the  recovery  barred  his  estate  tail,  he  wonld  have,  been 
seised  of  an  estate  in  fee  as  heir  of  his  deceased  brother  (Thomas^ 
and  the  limitations  of  this  deed  would  have  been  valid  and  inde- 
feasible ;  but  as  his  remainder  in  tail  was  not  barred,  the  deed  of 
1810,  by  creating  a  base  fee,  operated  upon  it :    Took  v.  Gias- 
oock  (a) ;  and  though  its  limitations  might  have  been  defeated  by 
his  issue,  he  himself  was  bound  by  ihem^  and  therefore  entUUd  to 
no  more  than  an  estate  for  life.     This  estate  he  had  acquired  by  his 
own  act,  and  not  through  the  tortious  act  of  any  other  person.    The 
proposition  contended  for,  that  in  1816,  when  he  entered,  he  was 
remitted  to  his  estate  under  the  deed  of  1769,  and  in  1834  was  in 
possession  under  the  title  given  by  that  deed,  and  not  under  that 
limited  to  him  by  the  deed  of  1810,  I  conceive  to  be  utterly  at 
variance  with  the  doctrine  of  remitter,  the  definitions  and  examples 
of  which  show  that  there  must  be — ^first,  the  possession  of  an  estate 
created  by  wrong,  and  defeasible,  and  then  the  devolution  of  an 
estate,  to  the  defeaaanoe  and  prejudice  of  which  the  estate  in  pos- 
session was  acquired :  and  further,  that  the  doctrine  of  remitter  is 
never  applicable  when  the  defeasible  estate  is  created  or  acquired 
by  the  act  of  the  party  to  whom  the  valid  title  devolves.     This  wHl 
be  obvious  from  the  following  positions  as  to  the  doctrine  of  remit> 
ter^ — ''Remitter  is  an  operation  in  law  upon  the  meeting  of  an 
''ancient  right  remediable,  and  a  latter  state  in  one  person  where 
"there  is  no  foify  in  him,  whereby  the  ancient  right  is  restored  and 
"set  up  again,  and  the  new  defeasible  estate  ceased  and  vanished 
"  away ;  and  the  reason  hereof  is,  for  that  the  law  preferreth  a  anre 
"and  constant  right,  though  it  be  little  before  a  great  estate  by 
"wfoii^,  and  dtftanbie^  and  therefore  the  first  and  more  ancient  is 
"the  more  sure  and  worthy  title  :"  Co.  Lii^  p.  347,  &.    And  m 
3  PreiUm^  remitter  ia  also  defined  to  be  an  act  of  law  which  puta  an 
end  to  the  seisin  under  a  wrongful  and  new  acquired  title,  and 

(a)  1  Sftund.  260. 
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restores  the  rightful  owner  to  the  ancient  seisin  and  better  title:  M.  T.  1851. 
and  in  3  Siepk.  Blae.  Com^  p.  379,  remitter  is  where  he  who  hath  v^*- 
the  right  of  entry  in  lands,  but  is  out  of  possession,  obtains  after-  i^^^^s 
wards  the  possession  of  the  lands  by  some  subsequent  and  de-  d'arct. 
fective  title.  In  thb  case  he  is  remitted  or  sent  back  by  opera- 
tion of  law  to  his  ancient  and  more  certain  title.  The  possession 
he  took,  acquired  by  a  bad  title,  shall  be  ipso  facto  annexed  to  his 
own  inherent  good  one,  and  his  defeasible  estate  shall  be  utterly 
defeated  and  annulled  by  the  instantaneous  act  of  law  without  his 
participation  or  consent ;  as  if  A  disseises  B,  and  afterwards  demises 
the  land  to  B,  without  deed^  for  term  of  years,  by  which  B  enters, 
this  entry  is  a  remitter  to  B,  who  is  in  of  his  former  and  sorer 
estate.  But  if  A  had  demised  to  him  by  deed  indented  or  matter 
of  record,  then  B  would  not  have  been  remitted ;  for  if  a  man  by 
deed  indented  takes  a  lease  of  his  own  lands,  it  shall  bind  him  lo 
the  rent  and  covenants,  because  a  man  ^*  can  never  be  allowed  to 
affirm  that  his  own  deed  is  ineffectual,  since  that  k  the  greatest 
security  on  which  men  rely  in  all  manner  of  contracting."  And 
in  Co.  ZtV.,  section  664,  it  is  said  : — "  Also  if  tenant  in  tail 
**  enfeoff  his  heir  apparent,  the  heir  being  of  full  age  at  the  time  of 
^'  the  feofiinent,  and  after  tenant  in  tail  dieth ;  this  is  no  remitter  to 
*^  the  heir,  because  it  was  his  folly,  that  being  of  full  age  he  would 
^'take  such  feoffment."  The  result  is  that  the  5th  and  8th  clauses 
of  the  statute  remove  the  defects  of  the  recovery,  and  that  the  deed 
cf  mortgage  of  1806  has  become  thereby  valid  and  indefeasible,  and 
is  a  bar  to  the  plaintiff's  right  to  recover  in  ejectment. 

Judgment  for  defendant  as  to  the  denominations  eomprised  in 
the  deed  of  mortgage,  and  for  the  plaintiff  as  to  the  residue. 
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GREENE,  in  Error,  v  BRACKEN. 
(Error  from  the  Court  of  Queen* i  Bench,) 


Nov,  5. 


Where  by  an  Assumpsit,  on  an  umpirage. — The  declaration  contained  four  counts* 
agreement 

made  between       The  first  count,  after  reciting  that  certain  differences  were  de- 
A  and  B,  re- 
citing that  A  pending  between  the  plaintiff  and  defendant,   touching  claims  in 
was    indebted 
to  B  in  a  cer-  i^pect  of  improvements  made  bj  the  plaintiff  oncerteun  premises 

rant  ont  of  ^^^  ^7  ^^°^  under  a  lease  from  the  defendant,  and  also  in  respect  of 
miaes  md  <^®i^^°  crops  sown  by  the  plaintiff,  and  growing  on  same  premises, 
SSma  ftg^Bt  ^^'  determining  of  which  differences,  and  in  consideration  that  the 
B  for  tiie      plaintiff  would  surrender  said  premises,  the  defendant  agreed  to 

cropB  sown  leave  to  the  decision  of*  arbitrators  the  claims  on  account  of  all 
and   the    im* 

inoTements       improvements  and  crops  put  forward  by  the  plaintiff;  and  plaintiff 

made  by  him, 

it  was  agreed  and  defendant  mutually  submitted  themselves  to  the  award  of  C.  L. 

that  A  should 

surrender  the  ^^^  R*  '^•y  arbitrators  mutually  named  on  their  part  to  arbitrate  and 

Siat  his  claim  &ward  concerning  their  claims,  and  empowered  the  arbitrators,  in 
^provemente  ^^*®®  ^^  ^^7  disagreement  between  them,  mutually  to  call  in  and* 
^ ,  F^       choose  an  umpire,  whose  decision  should  be  final  between  them ; 

toed  to  arbi-  n^^  jj^  consideration  that  the  plaintiff  would  stand  to,  fulfil  and 
trators,   and 

the  amount  |^eep  the  award  of  the  arbitrators,  or  the  umpirage  of  such  umpire, 
thereof  set  off 

against  the      defendant  promised  the  plaintiff,  that  he,  the  defendant,  would  stand 

rent.    The 

agreement  then  nominated  arbitrators,  and  then  followed  a  clause,  "  that  in  case  of 

any  disagreement  between  them,  they  should  have  power  to  call  in  and  choose  an 

nmpiie,  whose  decision  shall  be  final  between  them.      They,  having  dificred,  called 

in  an  umpire,  and  he  made  an  award  directing  that  £278  be  allowed  by  B  to  A  for 

the  value  of  the  crops,  and  £482  for  the  improvements,  A  giving  credit  thereout  for 

the  amount  of  rent  due  by  him. — Heldf  that  the  umpire  acted  widiin  the  scope  of  his 

authority,  the  meaning  of  the  award  bdng,  that  the  final  decision  should  be  his,  not 

that  of  the  arbitrators,  and  that  the  award  was  not  defective  in  point  of  finality  in 

not  ascertaining  the  amount  of  rent,  that  not  being  a  subject  of  controversy. 


*  Coram  Blackbubnk,  C.  J. ;  Monahan,  C.  J. ;  PiooT,  C.  B. ;  PsNin. 
FATHER,  B. ;  Cbampton,  J. ;  Ball,  J. ;  Jackson,  J. ;  Lkfbot,  B.,  and 
MooBX,  J. 
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to  and  keep  such  award  or  umpirage.     The  count  then  averred  that  M.  T.  1851. 

the  plaintiff  surrendered  the  premises,  and  that  C.  L.  and  R.  T.  took     > ^/— ^ ' 

upon  themselves  the  burden  of  said  reference,  and  that  a  disa- 
greement having  taken  place  between  them  as  to  the  award  they 
should  make,  they  called  in  J.  B.  to  be  an  umpire,  who,  having 
undertaken  the  umpirage,  made  his  award  between  plaintiff  and 
defendant,  and  thereby  awarded  that  the  defendant  should  allow 
the  plaintiff  £278  for  the  crops,  and  £482  for  the  improvements. 
— Breach^  that  the  defendant  did  not  pay  tlie  said  sums. 

The  second  count  was  to  the  same  effect.  The  third  was  a 
general  count  on  an  award,  and  the  fourth  was  the  money  count. 
The  defendant  pleaded  the  general  issue. 

The  case  was  tried  before  Blackburne,  C.  J.,  at  the  Sittings 
after  Michaelmas  Term,  and  a  verdict  found  for  the  plaintiff. 

On  motion  for  a  new  trial,  the  Court  refused  to  set  aside  this 
verdict ;  and  the  facts  having  been  stated  on  the  record  in  the  shape 
of  a  special  verdict,  pursuant  to  leave  reserved  for  that  purpose,  a 
writ   of  error  was  brought  into  this   Court. 

The  submission  as  stated  in  the  special  verdict  was  as  follows : — 
*'  Memorandum  of  agreement  made  between  John  Greene  and  Paul 
"  Bracken,  with  reference  to  certain  lands  and  premises  called  Rose- 
"  mount." 

"  Whereas  it  is  the  mutual  desire  of  the  said  before  mentioned 
parties,  that  the  said  Paul  Bracken  should  cease  to  occupy  said  pre- 
mises, and  it  appears  that  a  certain  amount  of  rent  is  due  thereout, 
^'  it  is  hereby  agreed  between  the  said  John  Greene  and  Paul  Bracken, 
*'  that  the  said  Paul  Bracken  shall  give  and  surrender  the  quiet  and 
*'  peaceable  possession  of  the  premises  aforesaid,  upon  the  conditions 
*'  hereinafter  mentioned ;  and  in  consideration  of  his  doing  so,  and 
"  executing  a  surrender  of  the  lease  under  which  he  holds  said  lands, 
"  to  John  Greene,  the  said  John  Greene  agrees  and  consents  to 
'^  leave  to  the  decision  of  arbitrators  the  claims  on  account  of  all 
improvements   and   crops    put   forward  by  Paul  Bracken   as  a 
set-off  against  the  rent  now  due  on  said  premises.     And  the  said 
'*  John  Greene,  for  the  considerations  aforesaid,  does  hereby  promise 
''  and  agree  personally  to  pay  to  the  said  Paul  Bracken  such  sum  or 
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M.  T.  1861.  *'8ums  of  money  as  the  arbitrators  shall  award  as  being  fairlj  due 
"  to  the  said  Paul  Bracken,  over  and  above  the  amount  of  rent  due 
''  on  said  premises :  and  the  said  Paul  Bracken  and  John  Greene, 
'*  upon  their  parts,  do  respectively  further  promise  and  agree,  upon 
"the  fulfilment  of  the  award  of  such  arbitrators,  to  execute  any 
**  deeds  to  carry  out  the  effect  of  this  agreement  and  the  arbitrators' 
'*  award,  if  same  should  be  necessary,  at  the  expense  of  the  party 
"  requiring  same,  and  to  hold  the  said  Paul  Bracken  harmless  and 
"  freed  from  any  claim  or  claims  which  may  be  at  any  time  made 
"  by  any  of  the  parties  claiming  to  be  entitled  to  the  rents  or  arrears 
"  of  rent  of  said  premises. — [Arbitrators  were  then  named.] — ^And 
"  it  is  hereby  mutually  agreed  upon  by  J.  Greene  and  P.  Bracken 
"  that  the  said  arbitrators  shall  have  power,  in  case  of  any  dis- 
<<  agreement  between  them,  mutually  to  call  in  and  choose  an  umpire, 
*'  whose  decision  shall  be  final  between  them.  And  it  is  further 
*'  agreed,  that  should  either  of  the  said  arbitrators  refuse  to  act  and 
'*  come  to  a  decision  within  the  space  of  three  days  after  the  date 
*^  hereof,  then  the  party  whose  arbitrator  is  ready  to  act  shall  be  at 
'*  liberty  to  call  in  a  valuator  to  act  in  the  place  of  said  dissentient 
"  arbitrator,  and  the  decision  come  to  shall  be  binding  between  John 
"  Greene  and  P.  Bracken." 

The  special  verdict  stated,  that  in  pursuance  of  this  agreement 
the  premises  were  surrendered,  that  the  arbitrators  entered  upon  the 
reference,  and  having  failed  to  agree  on  the  matters  referred  to  them, 
J.  B.  was  called  in  by  them  and  appointed  umpire,  and  that  he  ac- 
cepted this  office  and  made  his  award.  The  award  stated  the  terms 
of  the  submission,  the  disagreement  of  the  arbitrators,  and  the  ap- 
pointment of  the  umpire,  and  concluded  as  follows : — '^  I,  J.  B.,  do 
make  my  umpirage  in  manner  following :  I  award  the  sum  of  £278 
to  be  allowed  by  John  Greene  to  Paul  Bracken  as  the  value  of  the 
crops  on  the  said  premises.  And  *'  I  further  award  the  sum  of 
'^  £482  to  be  allowed  by  John  Greene  to  Paul  Bracken  as  the  value 
'*  of  the  improvements  made  upon  the  premises  by  P.  Bracken,  said 
"two  sums  making  together  £760,  which  said  sum  I  accordingly 
**  award  to  be  payable  by  John  Greene  to  P.  Bracken  on  foot  of  said 
crops  and  improvements,  said  P.  Bracken  however  giving  credit 
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**  hereout  for  the  amount  of  rent  due  by  him  in  respect  of  said  M.  T.  1851. 
"premises." 


The  special  yerdict  found  for  the  plaintiflf  damages  of  £543, 
haying  allowed  £217  for  the  rent  due  by  the  plaintiflf  to  the  de- 
fendant, and  judgment  was  entered  thereoni 

The  question  turned  on  the  construction  of  the  submission  and 
Uie  umpirage  ;  and  the  points  noted  were,  that  the  memorandum  of 
agreement  did  not  authorise  the  arbitrators  to  appoint  an  umpire 
with  power  to  award  on  the  whole  of  the  differences,  but  merely  on 
80  many  or  such  part  thereof  as  the  arbitrators  could  not  agree  about ; 
that  the  umpire  had  no  power  to  make  such  award  ;  that  the  um- 
pirage was  yoid  for  want  of  finality. 


OBJEENE 

V. 

BRACKEN. 


Tudor  (with  him  J.  D,  Fitzgerald)^  for  the  plaintiflf  in  error. 

The  first  question  is,  whether  the  submission  authorised  the  um- 
pire to  make  the  award  ?  The  agreement  did  not  justify  him  in 
making  a  complete  umpirage ;  the  arbitrators  alone  were  to  make 
the  award,  and  in  case  they  differed,  they  were  to  adopt  the  opinion 
of  the  umpire  as  to  such  portions  of  it  as  they  were  unable  to  agree 
upon.  In  any  eyent  the  arbitrators  were  to  make  the  final  award, 
only  taking  the  opinion  of  the  umpire  on  any  point  upon  which  they 
differed,  and  his  decision  was  to  be  conclusive  upon  it.  Harlow  v. 
Read  (a)  recognises  the  legality  of  such  a  proviso  as  that  in  the  pre- 
sent submission :  Sharp  v,  Nowell  (b).  The  submission  contains  an 
express  reference  to  the  arbitrators,  and  only  to  their  decision,  for  the 
party  is  to  pay  such  sum  as  the  arbitrators  shall  award,  and  is  silent 
as  to  any  award  by  an  umpire.  Again,  it  says,  "  that  the  arbitrators 
"  shall  have  power,  in  case  of  any  disagreement  between  them,  mu- 
*'  tually  to  call  in  and  choose  an  umpire,  whose  decision  shall  be 
'* final  between  them'*  These  last  words  distinguish  this  case 
from  any  other ;  the  words  "  between  them  "  must  be  held  to  apply 
to  the  arbitrators,  not  to  the  parties.  Where  words  by  the  context 
have  acquired  a  particular  meaning,  the  same  meaning  must  attach 
to  similar  words  in  other  parts  of  the  instrument.  Here  the  first, 
**  between  them,"  clearly  apply  to  the  arbitrators,  therefore  when 


(a)  1  C.  B.  733. 


(b)  6  C.  B.  253. 
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M.  T.  1851.  repeated  thej  ought  to  bear  a  similar  signification.  There  is  nothing 
illegal  in  such  a  stipulation  as  this.  Parties  may  make  any  stipula- 
tions they  please,  unless  they  be  contrary  to  public  policy :  Tolleit 
T.  Saunders  (a). 

But  secondly,  supposing  the  umpire  had  the  power  to  make  this 
umpirage,  it  is  bad  for  want  of  certainty  and  finality ;  it  ought  to 
have  ascertained  the  exact  amount  of  the  rent ;  the  reference  is  to 
ascertain  the  balance  due,  that  must  include  the  ascertainment  of 
the  rent :  Cooke  v.  Oxley  (b). 


J,  O^ffagan  (with  him  Thomas  (yjffagan  and  Napier)^  contra. 

With  respect  to  the  first  objection,  it  is  contended  that  this 
should  have  been  a  divided  award.  Where  parties  agree,  there  can 
be  no  division ;  and  the  very  appointment  of  an  umpire  implies,  in  the 
absence  of  express  words  to  the  contrary,  that  he  is  to  stand  in  the 
room  of  the  arbitrators.  In  the  ordinary  submission  that  parties  will 
abide  by  the  decision  of  an  umpire,  if  the  arbitrators  do  not  agree, 
there  is  no  division,  and  there  is  nothing  to  take  this  case  out  of  the 
ordinary  rule.  Tollett  v.  Saunders  shows  what  the  meaning  of  um- 
pire is :  Com.  Dig.,  Arbitrament^  F  ;  Bates  v.  Cooke  (c).  Where  it 
is  intended  to  have  a  divisible  award,  there  should  be  express  words 
showing  such  intention :  Roll's  Abr.,  Arbitrament,  P  4  ;  Wicks  v. 
Cox  (d).  Although  the  document  be  informally  worded,  the  Ck>urt 
will  give  a  plain  construction  to  the  words  :  Butler  v.  Wigge  (e). 

With  regard  to  the  second  objection,  the  award  is  dear  and  final ; 
there  being  no  reference  to  the  rent  as  a  matter  in  dispute.  The 
arbitrators  were  not  bound  to  strike  a  ^  balance :  Massey  v.  Au- 
brey (J)  \  PlummerY,  Lee(ff);  Wohlenberg  y.  Lageman(k);  Waddle 
V.  Downman  (t)  ;  Uiggins  v.  Willes  (A). 


Blackburne,  C.  J. 

This  is  a  writ  of  error  brought  on  a  judgment  in  an  action  of 

(a)  9  Price,  612.  ft)  3.T.  R.  658. 

(c)  9  B.  &  C.  407.  (<0  11  J™*-  -542. 

(e)  1  Sannd.  64.  (/)  Sty.  365. 

(^)  2  M.  &  W.  495.  (A)  6  Trant  255. 

(0  12  M.  &  W.  562.  (A)  3  M.  &  Ry.  382. 
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assumpsit  on  an  umpirage.  The  plaintiff  in  error  contends  in  the  fiist  M.  T.  1851 
place,  that  the  umpire  had  no  authority  to  make  this  umpirage ;  but 
that  he  was  appointed  for  the  sole  purpose  of  forming  an  opinion 
upon  such  points  as  the  arbitrators  might  differ  upon ;  which  opinion, 
when  declared  to  the  arbitrators,  they  were  to  adopt  as  their  de- 
cision— in  short  thai  the  decision  was  to  be  theirs  and  not  his. 

It  is  needless  to  say  this  construction  would  be  pregnant  with  the 
utmost  possible  inconvenience.     But  let  us  see  if  the  words  of  the 
instrument  oblige  us  to  adopt  it.     The  words  of  the  submission 
in  reference  to  this  are : — '*  It  is  hereby  mutually  agreed  upon  by 
*^  the  said  John  Greene  and  Paul  King  Bracken,  that  the  said  arbi- 
*'  trators  shall  |)ave  power,  in  case  of  any  disagreement  between 
*'  them,  to  call  in  and  choose  an  umpire,  whose  decision  shall  be  final 
"  between  them."      The  concluding  words  "  between  them"  are  the 
only  ones  which  give  any  colour  to  the  argument  in  support  of  such 
a  construction,  for  which  however  there  seems  to  be  no  ground 
when   the   previous   words   of    the   sentence   are    considered.      It 
begins,  ''that  the  arbitrators  shall  have  power  in  case  of  any  dis- 
agreement between  them."      What  is  the  meaning  of  that  ?      What 
is  the  effect  of  a  disagreement  between  them  ?     It  is  that  they  can 
make  no  award;  for  if  there  be  a  difference  between  them,  no  matter 
how  minute  that  difference  may  be,  it  is  impossible  for  them   to 
exercise  their  authority  or  make  any  award ;  they  are  then  to  call  in 
an  umpire  to  do  that  which  they  find  it  impossible  for  them  to  do, 
that  is,  to  decide.     The  umpire  must  be  the  judge  of  all  the  matters 
in  controversy,  and  decide  them  all,  being  substituted  for  the  arbi- 
trators, and  exercising  a  jurisdiction  co-extensive  with  theirs.     It  is 
as  plain  as  words  can  express  it,  that  the  decision  is  to  be  his,  is 
to  be  final,  and  is  to  be  of  and  upon  the  whole  matter,  for  the 
disagreement  of  the  arbitrators  leaves  every  thing  undecided  by 
them. 

The  words  '*  between  them,"  in  the  place  where  they  occur,  have 
given  rise  to  the  argument  I  have  already  adverted  to ;  but  even  con- 
strued as  contended  for,  the  reference  of  the  difference  between  the 
arbitrators  may  be  regarded  as  equivalent  to  a  reference  of  the  mat- 
ter in  difference  between  the  parties  themselves.    If  we  wanted  any 
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M.  T.  185 1,  authority,  indeed  if  the  words  "between  them"  were  repugnant  to  the 

' ^ — '*    previous  words  of  the  sentence,  there  is  authority  for  holding  that 

both  might  be  reconciled  by  their  transposition  ;  this  was  done  in 
a  case  to  which  I  have  been  referred  by  my  Brother  Cbamfton,  that 
of  Butler  v.  Wigge  (a),  where  it  was  held  that,  to  support  the  con- 
dition of  an  arbitration  bond,  the  Court  would  transpose  or  reject 
insensible  words,  and  construe  it  according  to  the  obvious  intent 
of  the  parties. 

The  next  objection  is,  that  the  umpirage  is  uncertain  or  not  final. 
It  appears  that  the  plaintiff  in  the  action  was  tenant  to  the  de- 
fendant under  a  lease,  and  part  of  the  terms  of  the  submission 
were  that  he  should  surrender  this  lease,  he  being  allowed  for  his 
improvements  and  for  the  value  of  the  crops.  It  is  plain  that  he 
owed  some  rent,  but  that  this  in  its  amount  was  not  in  contro- 
versy; yet  it  is  said  that  the  arbitrators  should  have  ascertained 
the  amount  of  it :  the  answer  to  this  is,  that  its  amount  was  not  dis- 
puted or  a  subject  of  the  submission ;  on  the  contrary,  the  words  of 
the  instrument  which  describe  the  matters  submitted  are  expressly 
confined  to  the  value  of  the  crops  and  improvements,  and  the  words 
which  follow  form  a  covenant  by  the  defendant  and  plaintiff  in 
error  to  allow  the  rent,  about  which  there  was  no  dispute,  to 
be  a  set-off  against  the  value  of  the  crops  and  improvements, 
when  their  amount  was  liquidated  and  ascertained  by  the  award. 
For  this  objection  therefore  there  is  no  ground  whatsoever.  The 
judgment  therefore  must  be  affirmed. 

Judgment  affirmed. 


(a)  1  Sannd.  64. 
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THE  WEST  OF  ENGLAND  INSURANCE  COMPANY. 

(Exchequer,) 

Nov, 


Macdonogh  (with  JR.  Armstrong)  showed  cause  agamst  the  condi-  Actions  on 

policies  of  in- 
tional  order  of  the  28th  of  January  1851,  obtained  m  this  case  on  snrances 

behalf  of  the  plaintiff,  whereby  it  was  ordered  "  That  the  plaintiff  being  brought 

"  be  at  liberty  to  proceed  in  this  cause  to  recover  from  the  defendants  ^^panies, 

"  such  sum  as  said  Company  is  legally  and  justly  bound  to  contri-  ^  '^^dj^*' 

"bute  towards  the  indemnification  of  the  plaintiff  over  and  beyond  ^*^"^®^^** 

"  the  sums  already  received  by  him  from  the  defendants  and  from  the  ^7„  ^®  plains 

•^  "^  tiff  was   to 

"  Atlas  Insurance  Company,  and  being  the  residue  of  that  proper-  proceed  alone 

with  his  action 

**  tion  of  the  loss  sustained  by  the  plaintiff,  to  which  the  defendants  against  the  A. 

Company,  and 

'*  are  justly  and  legally  liable,  upon  the  terms  mentioned  in  the  notice  be  at  liberty 

^  therein    to 

*'  of  this  motion,  unless  cause  be  shown  to  the  contrary  upon  the  first  prove  his  loss 

on    Tllllv    aa  he 

"  day  of  next  Term,  the  defendants  liling  their  affidavits  ten  days  could    in   the 

"  before  such  day  ;  and  the  said  plaintiff  being  at  liberty  within  one  ^j^  piaS^ 

'*  week  from  the  date  hereof  to  file  such  further  affidavit  as  he  may  ^i]5»?®  ^'^" 

"  be  advised,  to  be  deemed  as  part  of  the  {grounds  of  this  order."  ^^^®'  ^^  ^7^ 

*^  °  dence,    and 

The  terms  of  this  notice,  referred  to  in  the  above  order,  were  the  proved  his  ea. 

tire  loss,  so  hx 
following: — ''That  in  addition  to  the  sum  of  £23.  10s.,  already  as  he  had  legal 

evidence. 
''  lodged  by  the  defendants  to  cover  the  loss  on  the  fixtures,  that  the  There   was  a 

verdict   for 
''  sum  of  £653.  9s.  shall  be  considered  as  lodged  in  Court  by  the  him,  the 

amount  of 
which,  and  the  costs,  were  paid  by  the  hands  of  the  A.  Company,  but  the  W.  E. 
Company  contributed  its  share.  On  the  motion  of  the  plaintiff,  a  conditional  order 
was  made  for  liberty  to  the  plaintiff  to  proceed  on  certain  terms  \^ith  the  action 
against  the  W.  E.  Company.  Subsequent  to  that,  the  Act  of  the  14  &  15  Vic.  c  99, 
came  into  operation,  which  made  parties  eligible  as  witnesses ;  the  plaintiff  could 
consequently  be  examined,  and  make  evidence  of  a  certain  stock-book,  the  rejection 
of  which  at  a  former  trial  might,  in  the  opinion  of  the  learned  Jndge  who  trtcd  the 
case,  have  caused  injustice  to  have  been  done. 

Held  (Lefbot,  B.,  dissentiente),  on  motion  to  show  cause,  that  the  conditional 
order  should  be  made  absolute,  as  the  plaintiff  had  been  supplied  with  new  evidence, 
and  it  appeared  that  injustice  might  have  been  done  to  the  plaintiff  in  the  first  action. 

Held  ahoy  that  a  consolidation  order  is  not  absolutely  binding. 
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M.'T.  1851.  ^*  defendants  in  discbarge  of  this  action,  as  of  the  8th  of  Januaiy 
equer,     ^^  instant,  being  the  daj  on  which  the  amount  of  the  verdict,  bad 


"  against  the  Atlas  Insurance  Company,  was  paid  over  to  the  plain- 


M*EVOY 
V, 

WEST  OF  '  '*  tiff,  and  be  so  admitted  by  the  said  plaintiff  for  the  purposes  of  the 
"  trial  to  be  had  in  this  cause ;  said  sum  of  £653.  9s.  beinor  made  up 

INSURANCE  °  '^ 

COMPANY.  "  of  three-eighths  of  £1000,  lodged  by  the  Atlas  Insurance  Company 
"  in  Court,  and  three-eighths  of  £743.  2s.,  the  amount  of  the  verdict 
*'  obtained  by  the  plaintiff  against  the  said  Company,  being  the  pro- 
'*  portion  of  the  said  sums  which  the  defendants  are  bound  to  pay ; 
'*  and  so  as  to  raise  for  trial  in  this  cause  the  sole  question  whether 
"any  and  what  sum  is  justly  and  legally  due  to  the  plaintiff  by  the 
"  defendants  on  foot  of  the  policy  No.  197,046,  bearing  date  the  20th 
"day  of  February  1850,  aft«r  giving  all  just  credits  as  against  the 
"proportion  of  loss  payable  by  the  said  defendants." 

The  circumstances  of  the  case  appeared  from  the  affidavits  of  the 
plaintiff;  Mr.  Tinkler,  attorney  for  the  West  of  England  Insurance 
Company ;  and  Mr.  Webb,  attorney  for  the  Atlas. 

The  plaintiff  in  his  affidavits  stated  he  had  been  for  twenty  years, 
previous  to  January  1850,  carrying  on  trade  as  a  manufacturer  of 
cloth  caps,  and  dealer  in  calico,  shoes,  t&c.  11  is  business  premises 
consisted  of  two  houses  ftt  opposite  sides  of  Meeting-house-yard,  but 
his  residence  and  that  of  his  family  was  in  Prussia-street.  In  the 
month  of  December  1 849i  he  took  a  house.  No.  1 3  Bridge-street,  and 
on  the  26th  of  December  1849>  commenced,  with  the  assistance  of 
his  brother,  his  clerks  and  porter,  to  take  stock  of  the  goods  he  had 
in  hb  two  houses  in  Meeting-house-yard,  and  continued  to  do  so 
until  the  1st  or  2nd  of  January  1850.  The  persons  employed  by  him 
entered  on  slips  of  paper,  in  pencil  writing  as  the  most  convenient, 
and  least  liable  to  injure  the  goods,  the  price,  weight  and  quantity 
of  each  parcel.  Those  slips  were  handed  to  the  plaintiff  in  a  room 
up  stairs,  to  which  he  was  confined  from  the  effects  of  a  cold,  and 
then  were  accurately  copied  by  him  into  a  book ;  he  then,  believing 
them  to  be  useless,  threw  them  away.  The  value  of  the  stock  ap- 
pearing from  that  book  was  £3500.  17s.  5d.,  according  to  the  first 
cost  price.  He  did  not,  as  it  was  merely  for  his  own  information, 
cause  that  book  to  be  compared  by  any  of  the  people  employed  by 
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him  so  as  to  be  able  to  prove  its  accuracy.     The  removal  of  the  M.  T.  1861. 

goods  from  Meeting-house-yard  to  Bridge-street  commenced  on  the      ' , — ^ 

m'evoy 
8th  of  February,  and  was  completed  on  the  19th  of  ^he  same  month, 

with  the  exception  of  about  £56  worth,  and  some  empty  boxes.     On      wrst  of 

the  18th  of  February,  for  the  first  time  he  slept  in  the  Bridge-street 

premises,  and  on  the  19th  his  wife,  four  children  and  two  maids    company. 

came  to  live  there,  and  dined  and  slept  there  Hiat  day.     The  house 

had  been  opened  for  business  a  few  days  before. 

On  the  arrival  of  the  goods  in  Bridge-street,  the  plaintiff  caused 
the  policy  of  insurance  which  he  had  on  his  stock  in  Meeting-house- 
yard  with  the  defendants  to  be  cancelled,  and  a  new  one  for  the 
same  amount,  viz.,  £1500,  to  be  effected  with  the  defendants  on  his 
stock  in  Bridge-street,  his  stock,  however,  being  worth  about  £3500; 
and  a  large  quantity  of  goods  having  been  ordered  from  England, 
some  of  which  arrived  before  the  fire,  he  directed  a  Mr.  Farrelly,  an 
accountant,  and  the  agent  for  the  North  of  England  Insurance 
Company,  to  effect  an  insurance  for  £2500  with  that  Company. 
The  amount  of  his  insurance  would  then  amount  to  £4000,  which 
was  not  greater  than  the  value  of  his  stock  in  Bridge-street,  and  the 
goods  he  had  ordered  from  England. 

The  plaintiff  was,  by  the  representation  of  his  solicitor,  induced  to 
countermand  the  order  for  the  latter  insurance  ;  but  as  Mr.  Farrelly 
expressed  disappointment  at  the  countermand,  after  having  commu- 
nicated it  to  his  principals  in  England,  he  consented  to  a  policy  being 
effected  for  £500 ;  and  for  the  residue  he  effected  a  policy  with  the  Atlas 
Insurance  Company,  with  which  he  had  been  for  some  years  insured. 

On  the  19th  of  February  1850,  an  accidental  fire  broke  out  in  the 
Bridge-street  premises,  and  a  largo  portion  of  the  plaintiff's  stock 
was  thereby  destroyed ;  that  event  occurred  before  the  policies  of 
either  the  Atlas  or  the  West  of  England  had  issued  or  been  delivered 
to  the  plaintiff. 

Immediately  after  the  fire,  a  body  of  police  were  placed  by  the 

agents  of  the  said  Companies  to  guard  the  stock  saved  from  the  fire, 

and  prevented  the  plaintiff  in  any  way  interfering  with  it  during  the 

ten  days  they  remained. 

The  plaintiff,  when  the  police  had  been  removed,  caused  a  list  to 
VOL.2.  24  L 
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M.  T.  1851.  be  made  out  of  the  uninjured  goods  on  the  premises,  and  then  had 
the  damaged  goods  removed  to  a  public  sale-room,  and  after  due 


notice  to  the  Companies  sold  ;  he  next  furnished  his  claim  to  the 


m'kvot 

WEST  OF  Companies,  which,  after  all  allowances  (save  for  the  damaged  goods) 
mauBANCS  ftinounted  to  £2952.  14s.  3d.:  together  with  that  claim  the  plaintiff 
COMFAHT.  furnished  the  defendants  with  a  copy  of  the  stock-book  of  January 
1850,  also  with  the* particulars  of  the  purchases  since  that  stock- 
taking, and  the  amount  of  goods  sold,  and  at  the  same  time  offered 
the  defendants  every  facility  for  the  investigation  of  the  case,  by 
inspection  of  his  books,  vouchers,  &c. 

The  Companies  then  employed  the  said  James  Farelly  and  one 
Charles  Robinson  to  investigate  the  plaintiff's  claim,  and  the  plaintiff 
submitted  to  them  his  books,  vouchers,  &c.,  including  the  stock-book 
of  January  1850,  for  examination,  and  they  were  accordingly  ex- 
amined and  checked  by  those  persons.  The  said  Companies,  viz., 
the  Atlas  and  West  of  England,  having  refused  to  pay  the  plaintiff 
the  amount  he  claimed  for  his  losses,  he  commenced  proceedings 
against  the  two  Companies,  but  by  an  order  of  the  6th  of  June  1850, 
made  in  the  two  causes,  the  plaintiff  was  stayed  from  proceeding 
with  this  action.  The  mandatory  part  of  the  order  was  as  follows : — 
**It  is  ordered  by  the  Court  that  further  proceedings  in  the  said 
'*  second  cause  (viz.,  M'Evoy  v.  The  West  of  England  Insurance 
Company)  be  stayed  until  further  order,  and  that  the  said  plaintiff 
do  proceed  to  trial  in  the  first  cause  (viz.,  M^Evoy  v.  The  Atlas 
Insurance  Cotmpany) ;  the  defendants  in  said  first  cause  hereby  con- 
senting that ''  the  plaintiff  shall  be  at  liberty  upon  such  trial  to  prove 
**  and  recover  in  the  said  first  cause  the  full  amount  of  the  damages 
"  which  might  be  recovered  in  both  said  first  and  second  causes ;  and 
"  the  defendants  in  these  causes  also  consenting  that  the  testimony 
"of  any  witness  or  witnesses  who  may  be  examined  on  the  trial  of 
'*  the  action  in  said  first  cause  shall  be  read  upon  any  future  trial  that 
"  may  be  had  of  either  causes,  from  the  notes  of  the  Judge  who  shall 
"  try  such  first  cause,  in  case  such  witness  or  witnesses  be  dead,  or 
"  in  case  the  plaintiff,  in  the  opinion  of  the  Judge  on  such  future 
*' trial,  shall  be  unable  then  to  produce  any  of  such  witnesses,  without 
*' further  motion;  and  no  costs  of  this  motion."     The  plaintiff,  in 
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order  to  prove  his  case  at  the  trial,  was  obliged  to  examine  the  M.  T.  1661. 
English  merchants,  &c^  under  a  commission,  who  had  supplied  hmi 
with  goods,  although  the  invoices  had  been  shown  to  Farrellj  and 
Robinson  by  the  plaintiff,  and  although  Farrelly  had  been  per-  west  o* 
mitted,  as  plaintiff  alleged,  to  inspect  the  books  of  these  merchants,  ncstmAiioB 
and  found  plaintiff's  representations  correct.  Farrelly,  on  his  cross-  compaht. 
examination,  admitted  the  invoices  to  be  correct,  and  stated  his 
belief  that  the  goods  had  been  supplied.  The  plaintiff  was  per- 
mitted at  the  trial  to  give  in  evidence  his  account'  books,  which 
were  principally  in  his  own  handwriting.  The  stock-taking  book  of 
June  1848  was  also  admitted  in  evidence,  without  objection.  All 
the  persons  who  assisted  in  the  taking  of  stock  in  December  1849 
having  been  produced  by  the  plaintiff,  he  then  offered  in  evidence 
the  stock-book  of  January  1850.  That  evidence  was  objected  to, 
as  the  book  was  in  the  defendant's  own  handwriting,  and  the 
plaintiff  could  not  be  examined  to  prove  that  it  was  correctly  made 
out  from  the  slips  of  paper  before  mentioned ;  and  the  objection  was 
allowed  by  the  Lobd  Chief  Baron.  The  existence  of  the  stock- 
book  of  January  1850  was  proved;  and  also  that  it  was  inspected 
immediately  afler  the  fire  by  Farrelly  and  Robinson.  For  ten  days 
after  the  stock-book  was  submitted  to  those  persons,  neither  the 
plaintiff  nor  any  one  in  his  employment  was  permitted  to  interfere 
with  the  stock  and  goods  rescued  from  the  fire,  which  afforded  the 
Companies'  agents  an  opportunity  of  testing  the  general  accu- 
racy of  that  stock- book.  The  injection  of  the  stock-book  as  evidence 
operated  very  hardly  on  the  plaintiff,  as  his  trade  to  a  great 
extent  consisted  in  the  manufacture  of  cloth  caps,  carried  on  by 
supplying  cloth  to  room-keepers  who  made  the  caps  for  various 
prices,  and  who  were  paid  on  bringing  their  work  back  to  plaintiff; 
but  the  number  and  smallness  of  the  items  made  it  inexpedient 
to  make  entries  of  them.  The  accountants  who  had  investigated 
the  plaintiff's  claim  were  aware  of  that  circumstance,  as  they  had 
made  it  the  subject  of  inquiry.  A  similar  difficulty  arose  about 
shoes,  another  species  of  plaintiff's  manufactured  stock,  as  well  as 
slop  goods  of  various  kinds.  By  the  exclusion  of  the  stock-book,  the 
plaintiff  was  obliged  to  produce  accountants,  and  resort  to  ealcu- 
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M.  T.  1651.  lations,  founded  to  a  considerable  extent  on  conjectures,  in  order 

Exchequer.  .  ,  «,...«,,  ,  .  , 

(.^-^^ /     to  approximate  to  an  estimate  of  plaintin^s  loss,  which  estimate  at 

best  was  liable  to  many  fallacies.     The  damaged  goods  were  sold  by 
WEST  OF     Mr.  Littledale  the  auctioneer,  and  produced  £243.  I6s.  2d.,  which 
INSURANCE    ®"°^  ^^  ^  ^  deducted  from  the  sum  of  £2952.  4s.  3d.,  reducing 
COMPANY,     the  actual  loss  to  £2736.  4s.  2d.,  of  which  loss  the  Atlas  Insurance 
Company  was  bound  to  pay  four  eighths,  or  £1368.  2s.  Od.     The 
defendants  were  bound  to  pay  three  eighths,  or  £1026.  Is.  6d.,  and 
the  North  of  England  the  remaining  one  eighth,  or  £342.  Os.  6d., 
which  sum  was  paid  shortly  after  the  trial  of  the  case  with  the  Atlas 
Insurance  Company,  leaving  due  by  the  defendants  and  the  Atlas 
Insurance  Company  £2394. 3s.  6d.,  of  which  sum  only  £1743.  2s.  Od. 
has  been  paid,  leaving  a  loss  of  £651.   Is.  6d.  to  the  plaintiff,  and 
which  must  be  for  ever  lost  unless  the  plaintiff  be  permitted  to  proceed 
against  the   defendant*     The  plaintiff  could   have   proved  satis- 
factorily the  amount  of  his  loss  if  he  were  permitted  to  use  his  stock- 
book;  but  it  was  impossible  to  prove  its  contents  by  witnesses,  some 
of  whom  were  dead,  others  had  emigrated,  and  many  were  altogether 
unknown  by  the  plaintiff.     The  jury  frequently  expressed  a  desire 
to  see  the  stock-book,  but  the  legal  objection  to  its  production  was 
insisted  on  by  the  defendants ;  the  result  was  that  the  jury,  afler  a 
trial   of  most  unusual  duration,  found  a  verdict  for  the  plaintiff  for 
£743.  2s.  Od.  over  the  sum  of  £1000,  lodged  in  Court  by  the  Atlas 
Insurance  Company,  and  the   defendants.      After   allowing  every 
credit,  the  plaintiff  is  at  a  loss  of  £651.  Is.  6d.  besides  the  large  dif- 
ference between  the  costs  actually  incurred  by  the  plaintiff,  and  the 
costs  as  taxed  against  the  party  who  defended  the  action. 
,     It  appeared  from  the  affidavit  of  Mr.  Tinkler,  the  attorney  for  the 
West  of  England  Insurance  Company,  that  he  had  co-operated  with 
Messrs.  Seymour  and  Webb,  the  attorneys  for  the  Atlas  Insurance 
Company,  to  have  the  entire  loss  ascertained  in  one  action,  which 
was  the  bond  fide  object  of  the  two  Companies ;  with  that  object 
he  had  served  the  notice  of  the  29th  of  May  1850,  upon  which  the 
order  already  stated,  of  the  6th  of  June  1850,  was  pronounced.     On 
that  occasion  the  plaintiff  elected  in  the  first  instance  to  proceed 
against  the  West  of  England  Company ;  but  as  one  of  the  Counsel 

*  The  figures  are  thus  in  the  affidavits. 
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engaged  bj  the  plaintiff  on  that  motion  against  the  Atlas  Company  M.  T.  1851. 
was  retained  by  the  West  of  England  Company,  the  plaintiff  deter-  ^^' 


mined  on  electing  the  Atlas  Company  to  proceed  against,  unless  the 


M*EVOY 

V. 

West  of  England  Company  would  relinquish  the  services  of  that      west  op 

Counsel,  which  being  declined,  the  plaintiff  resolved  to  proceed 

against  the  former  Company.    And  the  order  was  accordingly  so     company. 

made.    That  the  agents  for  the  three  Companies,  the  Atlas,  West 

of  England,   and  North  of  England,  by   every  reasonable  means 

endeavoured  to  ascertain  the  total  amount  of  the  plaintiff's  loss  before 

they  lodged  the  £1000  in  Court;  and  having  satisfied  themselves 

that  that  sum  was  sufficient,  the  Atlas  and  West  of  England  lodged 

their  proportions,  and  advanced  the  share  of  the  North  of  England, 

on  the  promise  by  their  agent  that  they  should  be  repaid.      Mr. 

Tinkler  also  stated  that  he  was  present  throughout  the  trial  of 

the  cause  against  the  Atlas  Company,  and  that  the  case  opened  by 

the  plaintiff's  Counsel  was  one  of  total  loss,  which  he  claimed  to 

recover  in  that  action,  stating  the  entire  loss  to  be  £2736.  4s.  2d., 

out  of  which  he  gave  credit  for  the  £1000  lodged,  and  claimed 

a  verdict  for  the  balance ;  that  he  also  gave  in  evidence  the  order  of 

the  6th  of  June  1850,  called  the  consolidation  order,  to  show  that 

he  was  entitled  to  recover  the  entire  loss.      That  the  right  to  prove 

the  entire  loss  was  admitted  by  the  defendants'  Counsel  at  the  trial, 

and  was  throughout  the  twenty-eight  days  the  trial  lasted  treated  by 

all  the  parties  concerned  as  the  matter  to  be  ascertained.    That  after 

the  charge  of  the  Lord  Chief  Babon  to  the  jury  had  concluded, 

the  Counsel  for  the  plaintiff  stated,  if  there  should  be  a  verdict  for 

the  plaintiff,  it  should  be  reduced  one-eighth,  or  that  the  jury  should 

be  directed  to  exclude  one-eighth  from  their  finding,  that  being  the 

proportion  in  which  the  North  of  England  Company  was  bound; 

and  alleged  as  a  reason,  that  though  the  verdict  was  for  the  plaintiff, 

that  the  defendants  might  apply  to  set  it  aside,  as  the  North  of 

England  Company  was  not  a  party  to  the  order  of  the  6th  of  June 

1850.    The  defendants'  Counsel  insisted  that  such  a  course  would  be 

contrary  to  the  spirit  of  the  order  of  the  6th  of  June  1 850,  and  of 

the  affidavits  used  on  that  occasion,  the  intention  being  clearly  that 

the  whole  loss  should  be  ascertained.     That  it  was  agreed  by  the 
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M.  T.  1851.   Counsel  on  both  aides,  with  the  approbation  of  the  Lord  Chief 

Exchequer. 

Baron,   that  the  entire  loss  sustained  hj  the  plaintiff  should  be 


ascertained.     The  plaintiff  himself  and  his  attorney  were  present 


M*BVOY 

V. 

WEST  OF  during  that  discussion,  and  were  assenting  parties  to  the  arrange- 
IN8URANCS  °^^^^  That  the  agent  for  the  Companies  throughout  acted  under 
COMPANY,  the  impression  and  on  the  faith  that  the  verdict,  if  for  the  plaintiff, 
would  be  final,  and  would  not  otherwise  have  entered  into  the  rule 
of  the  6th  of  June  1850.  That  the  Lord  Cbief  Baron,  before  he 
recorded  the  verdict,  ascertained  from  the  jury  that  thej  had  found 
the  total  loss,  after  giving  credit  for  the  lodgment  and  the  sum  paid 
bj  Mr.  Littledale  for  the  goods  sold  after  the  fire.  That  the  Atlas 
and  West  of  England  Companies,  although  they  thought  the  sum 
awarded  to  the  plaintiff  was  too  large,  and  that  there  were  grounds 
to  support  an  application  for  a  new  trial,  still  thought  it  better  to 
pay  the  amount  of  the  verdict,  as  they  believed  that  then  all  litiga- 
tion would  be  necessarily  ended ;  and  accordingly,  judgment  having 
been  entered  on  the  11th  November  1850,  against  the  Atlas  Com- 
pany, for  the  sum  of  £743.  2s.  Od.,  that  sum,  together  with  the  sum 

« 

of  £864.  98.  4d.  for  costs,  was   paid  by  the  Atlas  and  West  of 
England  in  their  just  proportions. 

Mr.  Webb,  the  law  agent  for  the  Atlas  Company,  in  his  affidavit, 
after  corroborating  all  the  statements  in  the  affidavit  of  Mr.  Tinkler, 
stated  that  the  payment  made  by  the  agent  of  the  North  of  England 
Company  was  made  in  ignorance  of  the  arrangement  that  had  been 
entered  into  between  the  three  Companies,  and  occurred  in  conse- 
quence of  a  chatnge  both  of  the  agents  and  attorneys  of  the  North 
of  England  Company,  since  the  arrangement  was  entered  into,  of 
which  the  new  agent  and  attorney  were  not  aware,  nor  were  they 
aware  of  the  discussion  at  the  trial  as  to  the  one-e^hth  riiare  of 
the  loss. 

MacdonogK  (with  R,  Amutrong)  now  contended  that  the  ease 
being  opened  at  the  trial  by  the  plaintiff  as  one  of  entire  loes,  and 
being  so  treated  by  all  partiea  throughout  the  trial,  and  the  amount 
of  the  verdict  having  been  paid  by  the  Companies  in  their  respec- 
tive proportions,  under  the  impression  that  they  were  discharged 
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from  their  entire  liabilities,  it  would  be  a  gross  breach  of  faith  to  M.  T.  1 85 1 . 

Exchequer, 
attempt  now  to  proceed  with  another  action  after  the  position  of  the     < . ' 

m'kvoy 
parties  had  been  thus  changed :  Kennard  v.  Harris  (a).  ^^ 

The  effect  of  the  consolidation  rule  was  to  deprive  the  plaintiff  of  west  of 
any  such  right  as  this :  The  King  v.  Cotisins  (b).  Supposing  the  T»auitAiiCE 
words  in  the  consolidation  rule  "  until  further  order''  should  be  company. 
held  to  ehow  that  the  Court  did  contemplate  the  possibility  of  the 
plaintiff  being  allowed  to  proceed  with  a  second  action,  it  becomes 
then  a  matter  for  the  discretion  of  the  Court.  Is  the  plaintiff  en- 
titled to  have  it  exercised  in  his  favour,  where  the  entire  case  has 
been  conducted  as  if  one  trial  was  to  decide  the  entire  loss,  and  had 
decided  it  ?  It  is  in  the  nature  of  an  application  for  a  new  trial, 
and  there  is  no  alleged  ground,  except  that  the  damages  are  too 
small,  which  is  insufficient :  Barker  v.  Dixie,  in  note  to  'I\imer  v. 
Lewis  (e), — [Pennbfathvb,  B.  I  do  not  think  that  if  a  jury  mis- 
conduct themselves  towards  a  plaintiff,  a  new  trial  will  be  refused. 
— PiGOT,  C.  B.  I  have  often  known  a  new  trial  to  have  been 
granted  on  that  ground,  and  it  is  so  laid  down  in  the  books  of  prac- 
tice.— His  Lordship  referred  to  2  Arch.  Pr.  by  C%.,  p.  1326,  and 
the  authorities  there  collected.] — The  plaintiff  deferred  this  step 
until  t\ie  time  had  passed  within  which  defendants  could  move  for 
a  new  trial  on  the  ground  of  excessive  damages,  or  on  any  other,  and 
has  taken  the  money  of  the  West  of  England  Company. — [Penne- 
PATHEB,  B.  Who  paid  it  ?] — The  West  of  England  Company  paid 
its  share  to  the  Atlas,  who  handed  it  over  to  the  plaintiff. — [Penne- 
FATHEE,  B.  That  is  very  different  from  what  the  case  would  be  if 
the  West  of  England  Company  had  paid  the  money  to  the  plaintiff, 
and  the  plaintiff  had  accepted  it.] — The  action  was  tried  against  the 
two  Companies,  and- of  course  the  plaintiff  knew  that  they  united  to 
pay  the  amount  of  the  verdict. 

Fitzgihbon,  with  •/.  D,  Fitzgerald,  for  the  plaintiff. 
It  must  be  conceded  that  the  question  the  jury  tried  was  the 
entire  loss,  and  the  plaintiff  went  into  evidence  to  show  the  entire 

(a)  2  B.  &  C.  801.  (6)  Chit.  R.  266;  S.  C.  2  Stra.  1051. 

(c)  7  Ad.  &  El.  235. 
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M.  T.  1851.  loss  ;  but  he  did  so  because  be  was  compelled  by  the  order  of  the 
Exchequer.  .     ./». 

^ ^/— ~^     Court ;  an  order  made  in  invitum,  and  to  make  which  the  plaint  in 

M*Evor 

^^  questions  the  power  of  the  Court. — [Lefroy,  B.     But  jou  gave  in 

WEST  OF     evidence  the  consolidation  rule,  and  under  it  went  into  evidence  as 
INSURANCE    ^  ^^^  ^^^  loss.] — Certainly  that  is  so  ;  still  plaintiff  contends  the 
COMPANY,     rule  should  not  have  been  made :  Saliash  v.  Jachman^  and  the  same 
plaintiff  v.  nine  other  defendants  in  nine  other  actions  (a),  is  a  direct 
authority  against  it,  and  is  the  case  that  was  relied  on  by  the  plaintiff 
when  the  rule  was  made,  which  shows  it  was  made  in  invitum.   This 
is  not  properly  a  consolidation  rule :  Saltask  v.  Jacktnan,     But 
what  is  the  effect  of  a  consolidation  rule  ?  it  is  to  stay  another  action, 
not  absolutely  to  bind  the  plaintiff:  2  Arch,  by  CA.,  p.  1 175  ;  Cohen 
V.  BulheUy  (5).    Lord  Mansfield  there  said,  '*  The  consolidation  rule 
'^  is  never  deemed  absolutely  binding  unless  the  Court  is  satisfied 
*'  with  the  event  of  the  cause  tried :"  Foster  v.  Allenhy  (c).    Tindal, 
C.  J.,  in  that  case  said,  '*  If  there  were  any  new  evidence  to  be 
produced,  or  other  such  matter,  the  rule  might  be  opened,''  &c. : ' 
Doyle  V.  Douglas  (d) ;  Ijong  v.  Douglas  (e).     The  plaintiff  was 
unable  to  make  the  stock-book  evidence  at  the  trial ;  but  he  can  do 
so  now  by  his  own  evidence,  which  is  admissible  under  the  14  &  15 
Vic.  c.  99,  s.  2,  making  parties  admissible  as  witnesses.    This'  case  is 
exactly  analogous  to  the  case  of  newly  discovered  evidence,  which  is 
clearly  within  the  express  authority  of  Foster  v.  Allenby,    The 
West  of  England  was  not  damnified,  as  there  was  nothing  proved 
that  might  not  have  been  proved  without  the  rule;  the   pl&intiff 
might  have  recovered  the  entire  £2000  against  the  Atlas  Company, 
and  left;  the  Atlas  Company  to  its  remedy  against  the  West  of  Eng- 
land Insurance  Company  for  contribution  :     Newhy  t.  Reed  (f)  ; 
2  Park  on  Insurance,  p.  600.    With  respect  to  the  money  paid  to 
the  plaintiff  since  the  trial,  he  received  it  from  the  Atlas  alone ;  he 
was  entitled  to  get  it  from  the  Atlas,  and  got  it. 

R,  Armstrong  in  reply. 

The  case  of  Newhy  v.  Reed  was  a  case  of  double  assurance,  and 

(a)  1  Dow.  &  Low.  851.  (6)  5  Tannt.  165. 

(c)  5  Dow.  P.  C.  619.  (O  4  B.  &  Ad.  544. 

(<)  4  B.  &  Ad.,  545,  note  a,  (/)  I  Sir  W.  Blad^.  B.  416. 
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not   Applicable.      The  case  of  Sharpe  v.  Lethbridge  (a)  was  the  M.  T.  1851. 

authoritj  relied  on  by  the  defendant  in  obtaining  the  consolidation     — >-. ' 

order. — [Lefrot,  B.    There  is  a  marked  distinction  between  several  1 

actions  upon  the  same  instrument,  and  several  actions  upon  different     west  of 
instruments.] — There  was  here  but  the  one  question  to  be  tried  in     ^  „„„ .  „^^ 

•^  *  IliSURArfCE 

reference  to  the  several  policies,  viz.,  the  total  amount  of  the  loss ;  comfant. 
and  in  fact  the  action  was  tried  against  the  two  Companies. — 
[Lefroy,  B.  That  is  evident,  as  they  gave  the  rule  in  evidence 
to  entitle  them  to  recover  all  that  could  otherwise  have  been  re- 
covered in  two  actions.] — The  case  should  be  decided  on  the  law  as 
it  stood  when  the  conditional  order  was  obtained,  and  then  the  plain- 
tiff could  not  have  been  examined  ;  the  new  evidence  has  been 
created  since  the  trial. — [Lefrot,  B.  Is  there  any  case  in  which 
af^er  the  debt  and  costs  have  been  paid  in  the  first  action,  the  second 
has  been  suffered  to  be  proceeded  with  ?] — 

Fitzgerald, 

Perhaps  not ;  but  I  am  not  aware  of  any  case  in  which  the  Court 
has  prevented  the  second  action  where  there  were  two  distinct  con- 
tracts. 

Armstrong. 

The  Act  6  &  7  Vic.  c.  85,  that  made  persons  criminal  or  inter- 
ested eligible  as  witnesses,  never  was  made  the  reason  for  allowing 
another  trial  on  the  ground  that  at  the  time  of  the  trial  those  per- 
sons were  not  eligible. 

PiGOT,  C.  B. 

The  Court  feel  that  this  case  is  not  free  from  considerable  diffi- 
culty and  doubt ;  but  upon  the  whole,  it  appears  to  the  majority  of 
the  Court  better  that  the  matter  should  be  further  investigated,  and 
the  second  action  accordingly  be  suffered  to  proceed.  The  trial 
occupied  a  considerable  time,  in  consequence  of  the  vast  quantity  of 
evidence  that  the  plaintiff  was  compelled  to  produce  to  establish  his 
various  losses :  still  notwithstanding  the  time  and  labour  expended,  I 

(a)  4Scott,  N.  R.  722;  S.  C.  4  M.  &  G.  7. 
VOL.  2.  25  L 
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M.  T.  1851.  think  it  is  qnite  poAsible  that  complete  justice  was  not  rendered  to  the 
plaintiff  on  that  trial.     The  law  as  it  then  stood  rendered  the  rejec- 


tion of  certain  evidence  tendered  by  the  plaintiff  imperative  upon  me 


M*BVOY 
V. 

WEST  OF  who  tried  the  t;ase,  and  that  evidence  was  of  the  utmost  importance 
INSURANCE  ^  the  plaintiff  for  the  purpose  of  establishing  the  amount  of  his 
COMPANY,  losses.  The  law  has  however  been  so  altered  as  to  make  that  evi- 
dence now  admissible.  The  Courts  are  very  slow  in  depriving  any 
party  of  the  benefit  that  may  accrue  to  him  from  the  discovery  of 
new  evidence ;  and  though  the  present  case  is  not  exactlj  that  of 
newly  discovered  evidence,  still  it  is  one  in  my  opinion  even  stronger, 
for  the  new  evidence  has  not  been,  strictly  speaking,  discovered,  but 
absolutely  conferred  on  the  party  by  the  act  of  the  Legislature.  The 
principle  however  is  the  same  in  the  two  cajses ;  I  think  therefore  we 
should  not  exclude  the  plaintiff  from  the  benefit  so  conferred  by  the 
Legislature ;  but  allow  him  to  proceed  with  the  trial  of  the  second 
action,  which  he  is  now  enabled  to  do  under  more  advantageous  cir- 
cumstances than  attended  the  trial  of  the  first  action. 

PennefaThsb,  B. 

It  must  be  recollected  that  this  order  was  made  in  invitum^  and 
though  the  Court  had  the  power  to  make  an  order  to  restrain  the 
party  for  a  time,  still  from  the  reason  of  the  thing,  and  the  autho- 
rities, if  justice  appear  not  to  have  been  done,  and  the  Chief  Baron, 
who  tried  the  case,  thinks  that  justice  may  not  have  been  done,  and 
that,  the  party  has  now  the  means  through  a  late  Act  of  Parliament 
of  supplying  a  link  in  his  evidence,  from  the  want  of  which  the  full 
measure  of  justice  may  have  been  denied  to  him,  I  think  the  party 
should  no  longer  be  restrained  from  proceeding  with  his  action. 
If  there  were  iiewly  discovered' evidence,  it  is  clear  on  the  authorities 
the  application  might  be  sustained,  and  the  new  Act  of  Parliament 
enabling  parties  to  the  causd  to  give  evidence  in  it^  and' the  plaintiff 
hei*e  having  evidence  to  offer  ite  a  witness,  makes  the  case  very  much 
the  same.  The  evidence,  whether  it  be  discoveired '  or  conferred^  is 
evidence,  and  its  exclusion  cannot  occur  without  the  hazard  of  injos^ 
tioe.  A  good  deal  of  difficulty  has  arisen  from  the  delay  that  has 
taken  place,  and  the  settlement  between  the  parties  that  took  place 
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during  thmt  delay.     The  West  of  England  Company  has  contributed  ^-  T.  1 861 

Exchequer. 

its  share,  three  eighths  of  the  verdict  and  of  the  costs,  and  there  may     ' * ' 

M^syoT 
BOW  be  yery  great  difficulty  in  the  way  of  the  West  of  England  Com-  ^ 

paiqr  obtaining  eontribation  from  the  Atlas  Company  for  the  costs     ^^sr  of 

ESGLAHD 

that  may  be  incurred  in  this  action.  It  would  not  be  fair  that  the  nrsmtAKCS 
entire  expense  should  be  allowed  to  fall  <»i  the  West  of  England  compaht. 
Company ;  the  Atlas  in  justice  should  contribute ;  bat  still  it  would 
not  be  a  sufficient  reason  for  refusing  the  order,  that  the  Atlas  might 
refuse  to  do  what  is  just.  If  the  slips  of  paper  referred  to  in  the 
plaintiff's  affidavit  were  fairly  copied  and  transmitted,  and  the  book 
accurately  made  up  from  them,  it  would  be  good  evidence.  As  there 
is  evidence  then  to  be  produced,  and  which  on  its  production  may 
prove  of  the  greatest  importance  to  the  plaintiff,  I  think,  notwith- 
standing the  disturbance  it  may  cause  in  the  arrangement  of  the 
Companies^  that  the  plaintiff  should  be  allowed  to  proceed  with  the 
second  action.  By  any  other  course,  I  conceive  great  injustice  might 
be  done.     I  concur  in  the  judgment  of  the  Lord  Chlef  Baron. 

Lefrot,  B. 

I  cannot  concur  in  the  order.  The  circumstances  which  operated 
as  difficulties  on  the  mind  of  my  Brother  Pennefather  in  coming  to 
the  conclusion  at  which  he  has  arrived  have  compelled  me,  without  I 
might  almost  say  the  least  hesitation,  to  come  to  a  different  conclu- 
sion. I  quite  concur  in  the  principle  that  the  Court  ought  to  be 
satisfied  that  justice  has  been  done  on  the  first  trial  before  it  will 
refuse  to  grant  a  new  one;  but  I  put  the  case  on  this — the  party 
against  whom  the  application  is  made  has  been  by  the  act  of  his 
adversary  placed  in  such  a  position  with  respect  to  those  from  whom 
he  could  have  claimed  compensation,  that  he  must  suffer  an  injury 
by  this  order.  The  West  of  England  Company  have  contributed  to 
the  costs  of  the  trial  with  the  Atlas  Company,  which  trial,  with  the 
concurrence  of  all  parties,  was  to  ascertain  the  entire  loss,  the  liabili- 
ties of  both  parties ;  the  plaintiff  took  advantage  of  that,  and  made 
the  best  case  he  could  at  the  time,  and  the  Chief  Baron  informs 
me  that  on  the  evidence  laid  before  the  jury,  they  did  justice.  It  is 
possible,  however,  that  greater  justice  may  be  done  at  a  second  trial. 
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M.  T.  1851.  and  we  are  to  decide  whether  the  possibility  of  one  party  having  an 

Exchequer . 

advantage  thereby  is  sufficient  to  make  us  place  the  other  party  in 


a  position  in  which  he  must  meet  with  an  irretrievable  loss ;  for  that 


m'evoy 

V. 

WEST  OF  IS  the  position  of  the  West  of  England  Company  :  they  have  contri- 
T«a  »  lar,  butcd  thclr  proportion  to  the  debt  and  costs  of  the  trial  already  had, 
COMFAN7.  and  they  must  incur  the  costs  of  this  new  trial  without  having  any 
right  to  contribution.  The  West  of  England  Company  is  entitled  to 
say,  administer  the  strictest  law,  but  place  the  parties  in  the  posi- 
tion they  were  in.  There  is  not  a  shadow  of  foundation  for  the 
application,  except  the  recent  Act  of  Parliament  conferring  a  new 
right.  The  plaintiff  may  how  have  a  benefit  that  is  contingent, 
but  even  that  chance  of  an  advantage  he  had  not  when  he  applied 
for  the  conditional  order ;  it  is  an  ex  post  facto  circumstance,  and  is 
the  plaintiff  to  be  permitted  to  take  advantage  of  it  to  do  an  injury 
on  the  chance  of  a  benefit  to  himself?  I  do  not  think  that  is  justice 
or  law.  If  the  plaintiff  had  come  to  the  Court  before  he  had  received 
the  debt  and  costs,  the  case  might  have  been  different.  The  party 
having  taken  the  benefit  of  the  rule  should  take  all  the  conse- 
quences, not  rely  on  it  when  advantageous,  and  reject  it  when 
disadvantageous.  I  must  therefore  express  my  dissent  from  the 
opinion  of  the  rest  of  the  Court,  both  as  to  the  law  and  the 
merits. 

« 

Order. — ^It  is  ordered  by  the  Court  that  the  said  plaintiff  be 

at  liberty  to  proceed  in  this  cause  to  establish  his  demand 
against  the  said  defendants,  the  West  of  England  Insurance 
Company.  And  in  case  the  said  plaintiff  shall  fail  to  prove 
upon  the  trial  the  amount  of  his  loss  to  be  greater  than 
that  found  to  have  been  sustained  by  him  in  the  action 
brought  against  the  Atlas  Insurance  Company,  that  the 
said  defendants  shall  have  a  verdict  entered  for  them, 
together  with  their  costs  of  suit;  and  in  no  case  shall 
the  said  plaintiff  be  at  liberty  to  establish  a  greater  de- 
mand than  the  sum  of  £244.  2s.  Od.,  being  the  amount 
claimed  by  him  as  the  proportion  to  be  paid  by  the  said 
West  of  England  Insurance  Company,  over  and  above  the 
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sum  already  received  bj  him  in  the  action  against  the  said  M.  T.  1861. 

Atlas  Insurance  Company.    It  is  further  ordered,  that  the     ^ . '" 

m'evot 
plaintiff  in  this  cause  do  paj   to  the   defendants  in  this  ^ 

cause  the  costs  of  the  said  conditional  order  of  the  28th     west   of 
of  February  last,  and  no  costs  of  this  motion.  insurance 

COMPANT. 


WILLIAM  GARVEY, 
Assignee  of  JOHN  O'DONNEL  an  Insolvent, 

V. 

DAVID  SCOTT.  ^  rj.  ^^^ 

Jan.  26. 


Motion  to  show  cause  against  conditional  order  of  the  6th  of  A  plaintiff  not 

being  prepared 

November  1851,  to  set  aside  the  verdict  had  for  the  plaintiff  at  the  to  go  to  trial 

pursnant  to  his 

Nisi  Prius  Sittings  after  last  Trinity  Term,  and  to  enter  judgment  peremptoiy 
«  ,  undertaking, 

as  in  case  of  nonsuit.  in  conse-^ 

The  circumstances  under  which  the  case  came  forward  were  as  ^jsence  of  a* 

follows : — A  conditional  order  for  judgment  as  in  case  of  nonsuit  ™^    anDUed 

was  pronounced  in  last  Easter  Term.     The  plaintiff  gave  the  per-  ^  ^®.  ^^ 

emptory  undertaking  to   go  to  trial  in  the  Sittings  after  Easter  '^'^F' Jf^*^  ®^ 

tamed,  a  post* 

Term,  pursuant  to  the  112th  Greneral  Order.  ponement 

until  the  Sit- 
in  the  Sittings  after 'Easter  Term,  the  plaintiff  applied  for  a  post-  tings  of  the 

Consolidated 

ponement  of  the  trial,  on  the  ground  that  a  witness  material  to  his  Nisi  Prius 

Court   in  the 

case  was  absent  from  the  country.  next   Term. 

The   defendant  opposed    that  application.      The   Lobd   Chief  ^^  not  pro- 

Baron,  however,  made  an  order  for  the  postponement  of  the  trial  ^^  ^  g-j_ 

untU  the  Sittings  of  the  Consolidated  Nisi  Prius  Court,  in  the  then  ^  ^^^ 

next  Term.  J^^J^  the  de- 

fendant  ob- 
jected to  the  case  being  proceeded  with,  as  he  was  entitled  to  judgment  absolute  as 
in  case  of  nonsuit.  The  Judge  having  allowed  the  case  to  go  on,  the  defendant  dis- 
appeared, and  there  was  a  yerdict  for  the  plaintiff.  On  motion  to  set  aside  the  verdict, 
and  for  judgment  as  on  a  nonsuit;  Held,  the  verdict  diould  be  set  aside ;  and  that 
plaintiff,  in  not  going  to  trial  in  Term,  or  having  applied  to  enlarge  the  time,  was 
guilty  of  neglect  witMn  the  statute  28  G.  3,  c.  31,  s.  2.  No  rule  on  the  other  part  of 
Sie  motion. 
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H.  T.  1852. 

Exchequer. 

GARVET 

V. 
SCOTT. 


The  plaintiff  served  notice  of  trial  for  the  Sittings  after  Trinity 
Term ;  and  when  the  -odse'  was  called  on,  the  defendant  objected  that 
the  Court  had  not  jurisdiction  to  trj  it,  as  the  plaintiff  had  not 
gone  to  trial  at  the  Sittings  in  Trinity  Term,  pursuant  to  the  Chief 
Baron's  order  at  Nisi  Prius,  and  galled  on  the  Chief  Baron  to 
stop  the  trial  or  nonsuit  the  plaintiff;  which  the  Judge  having 
refused  to  do,  the  defendant  disappeared,  and  a  verdict  was  obtained 
by  the  plaintiff. 


•/.  2).  Fitzgerald  (with  him  L€vy\  for  the  plaintiff. 
It  has  never  been  decided  in  this  country,  that  after  a  peremptory 
undertaking  "  nothing"  can  excuse  the  plaintiff  for  not  going  to  trial. 
A  particular  meaning  has  been  attached  to  the  word  *'  neglect "  in 
the  latter  branch  of  the  English  statute  14  Cr.  2,  c.  17,  s.  1,  corres- 
ponding to  the  Irish  statute  of  28  &.  3,  o.  31 ;  it  was  held  that  if  the 
party  did  not  go  to  trial,  no  matter  from  what  cause,  that  it  was 
neglect ;  but  in  more  recent  decisions  it  has  been  held  differently : 
Lundey  v.  Dubourgh  (a) ;  -Rogers  v.  Vandercom  (b).  Wightman,  J., 
in  the  latter  case,  stated  in  his  judgment,  **  That  it  would  be  too  much 
*\to  say  the  plaintiff  has  been  guilty  of  i^glect  in  not  bringing  on 
**  the  cause  to  trial,  when,  if  he  had  done  so,  he  must  have  been 
"  defeated  by  the  absence  of  his  witness." — [Pennefather,  B.  That 
case  is  very  strong,  for  there  the  plaintiff  was  guilty  of  neglect  in  not 
*  having  correctly  entered  the  record,  and  thereby  deprived  the  Judge 
of  the  discretion  of  seeing  whether  or  not  the  case  should  be  post- 
poned.]— The  defendant  here  has  made  no  affidavit  of  merits ;  the 
plaintiff's  attorney  has ;  and  besides,  the  verdict  has  been  obtained 
on  the  evidence  of  hostile  witnesses,  and  there  is  no  instance  of  a 
judgment  as  in  case  of  nonsuit  being  allowed  under  such  circum- 
stances. 


Fitzgibbon  (with  him  Otway\  contra. 

The  party  was  peremptorily  bound  to  go  to  trial :   Williams  v. 
Edwards  (c). — [Pennefather,  B.   Did  the  defendant  here  appear 

(«)  8  Dow.  &  tow.  80;  S.  C.  14  M.  &  W.  295.    (6)  4  Dow.  &  Low.  102. 

(c)  3  Dow.  P.  c  eeo. 
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at  the  trial?] — Yes;  but  foe  only  appeared  to  make  the  objection,  H.  T.  1852. 

JExchMuer, 
and  then  disappeared. 

If  the  plaintiff  was  prevented  by  accident  from  going  to  trial,  he 

should  have  come  to  the  Court  to  have  the  time  enlarged,  before  the 

time  limited  by  the  peremptory  undertaking  had  expired :  BusheU 

V.  Slack  (a).    Jd  this  case  at  all  events  there  was  neglect,  for  the 

plaintiff,  when  even  the  enlarged  time  was  running  out,  neglected  to 

apply  to  have  the  time  extended. 


Levy  replied,  and  cited  Jones  v.  Hows  (b).  The  continued 
a]t>sence  of  a  material  witness  was  sufficient  ground  for  not  going  to 
trial  during  the  Sittings  of  the  Consolidated  Nisi  Prius  Court. 

PiGOT,    B. 

Irrespective  of  the  necessity  to  apply  to  the  Court  to  enlarge  the 
time,  before  the  period'  limited  by  the  peremptory  undertaking  to  go 
to  trial  had  expired,  there  has  been  neglect,  or  delay  at  least,  un- 
accounted for.  When  the  case  should  hate  been  tried'  pursusot  t6 
the  terms  of  the  peremptory  undertaking,  on  the  application  of  the 
plaintiff,  I  postponed  the  trial  to  the  next  Sittings^  which  occnrred 
in  Term  f  and  the  plaintiff  allowed  those  Sittings  to  pass  by  without 
either  going  to  trial,  or  making  any  Application  to  enlarge  the  time, 
and,  in  direct  violation  of  the  rule  at  Nisi  Prius,  did  not  proceed  to 
trial  until  the  Sittings  after  Term.  Under  these  circumstances  it  is 
sufficient  to  say,  that  there  has  been  clearly  such  delay  on  the  part 
of  the  |>laintiff  as  amounts  to  neglect  within  the  statute.  It  cer- 
tainly has  always  been  the  practice  of  this  Court  to  enlarge  the  time, 
if  owing  to  any  fatality,  such  as  the  absence  of  a  material  witness; 
the  plaintiff  could  not  with  justice  to  himself  go  to  trial  in  compli- 
ance with  the  peremptory  undertaking  ;  but  at  present  I  express  no 
opinion  as  to  the  time  when  it  is  necessary  that  the  plaintiff  should 
apply  to  enlarge  the  time.  Under  ail  the  circnmstances,  however, 
the  rule  we  are  disposed  to  make  is,  that  the  verdict  be  set  aside ;  and 
that  the  plaintiff  do  pay  to  defendant  the  costls  of  the  conditional 


(a)  4  Dow.  &  Low.  388. 


(6)  5  Dow.  P.  C.  dOa 
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Excheguer. 

v«-^v^-^     motion  which  seeks  to  enter  judgment  as  on  a  nonsuit,  the  plaintiff 
undertaking  peremptorily  to  go  to  trial  at  the  Nisi  Prius  Sittings 


V. 
SCOTT. 


after  this  Term. 


Pennefather,  B.,  and  Lefbot,  B.,  having  concurred — 


Order  accordingly. 


Jan.  15,  16, 
18,  26. 


In   an   action 
of  covenant 
for   rent,  by 
the  lessor 
against   the 
l^see,  a  plea 
that  the  lessor 
had    assigpfied 
his   reversion 
before   the 
rent   became 
dne,    Held, 
on    demorrer, 
a   good    de- 
fence, without 
the   averment 
of   notice   bj 
the  assignee  to 
the   lessee    of 
the   assign- 
ment. 


CONRAN  V.  PEDDER. 

Covenant,  for  rent,  by  lessor  against  lessee. — ^Plea,  Actio  non  ; 
because,  after  the  making  of  the  indenture  in  the  declaration  men- 
tioned, and  before  any  portion  of  the  rent  claimed  fell  due,  and 
while  the  reversion  in  the  lands,  &c.,  belonged  to  the  plaintiff, 
his  heirs,  &c.,  he  (plaintiff)  bargained  and  sold  the  reversion 
to  one  S.  M.  for  a  year,  and  that  by  virtue  of  that  indenture, 
and  by  force  of  the  statute,  &c.,  S.  M.  became  pi^sessed  of  the 
reversion ;  that  by  an  indenture,  executed  the  following  day,  the 
plaintiff  granted  and  released  the  further  reversion  in  the  pre- 
mises to  R.  R.  C,  his  heirs,  &C.,  for  ever ;  that  the  term  granted 
to  S.  M.  expired,  and  that  thereby  the  reversion  in  the  premises, 
before  the  rent  claimed  in  the  declaration  became  due,  was  vested 
in  R.  R.  C. —  Verification. 

A  second  plea  averred  the  release  to  have  been  executed  to  S.  M., 
and  that  he  became  seised  of  the  reversion. 

A  third  averred  the  release  to  have  been  made  to  S.  M.  to  the 
use  of  R.  R.  C,  and  that  he  became  seised  of  it  by  force  of  the 
statute. 

Demurrer  to  the  first  plea ;  because  it  contained  no  averment  that 
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the  defendant  paid  the  rent  demanded  to  S.  M.,  or  R.  R.  C,  or  H.  T.  1852. 

either  of  them,  or  that  they  had  sued  for,  or  recovered  judgment  ^^^* 

against   defendant  for  same,  or  ever  demanded  or  required  the 

defendant,  bj  notice  or  otherwise,  to  paj  the  rent  to  them  or  either 

of  them ;  that  it  did  not  appear  with  sufficient  certainty  that  the 

plaintiff  was  seised  of  the  reversion  in  the  premises  at  the  time  of 

the  execution  of  the  deeds  of  lease  and  release ;  that  it  was  not 

averred  that  the  reversion  was  vested  in  R.  R.  C.  at  the  time  of  the 

commencement  of  the  action  ;  that  it  did   not  sufficiently  appear 

that  S.  M.  or  R.  R.  C,  or  either  of  them,  ever  were  legally  seised 

of  the  reversion  in  the  premises,  nor  was  entry  by  either  of  them 

averred,  nor  the  receipt  of  the  rents  and  profits,  nor  that  defendant 

ever  attorned  to  either  of  them,  or  paid  rent ;  that  it  did  not  appear 

that  R.  R.  C.  was  capable  of  receiving  a  release  of  the  reversion  in 

the  premises ;  and  that  it  did  not  appear  that  the  deeds  were  ever 

delivered  or  acted  on,  nor  was  profert  made  of  the  release,  nor  any 

excuse  alleged  for  want  o( profert. 

Similar  demurrers  to  the  second  and  third  pleas,  and  joinder. 


Sir  C.  O^Loghlen^  for  the  demurrer. 

There  is  no  positive  averment  in  any  of  the  pleas  that  a  reversion 
was  in  esse  at  the  time  of  the  assignment,  nor  that  the  assignee  ever 
entered  or  interfered  with  the  rents,  but  merely  that  the  reversion 
was  assigned  ;  this  is  not  sufficient :  Disney  v.  Butler  (a).  In  an 
action  by  the  lessor,  the  lessee  cannot  defend  himself  by  a  plea  that 
the  lessor  has  assigned  the  reversion,  unless  he  go  on  to  aver  notice 
by  the  assignee  to  pay  the  rent  to  him.  There  is  no  precedent  for 
the  present  pleas.  The  rule  on  this  subject  is  laid  down  in  Vin, 
Abr.,  tit.  Covenant,  n.  a,  pi,  28,  and  per  Twisden,  J.,  in  Thurshy 
V.  Plant  {h).     The  statute  4  &  5  Anne^  c.  16,*  doing  away  with 


(a)  2  Hud.  &  Br.  499. 


(6)  1  Saund.  234. 


*  Section  9. — *'  And  be  it  farther  enacted  by  the  authority  aforesaid,  that  from 

and  after  the  said  first  day  of  Trinity  Term  all  grants  or  coBveyances  thereafter 

to  be  made  by  fine  or  otherwise  of  any  manors  or  rents,  or  of  the  reversion  or 

remainder  of  any  messuages  or  lands,  shall  be  good  and  effectual  to  all  intents 

VOL.    2.  26   L 
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H.  T.  1852.  attornment,  by  the   10th  section  expressly  requires  notice  of  the 

Exchequer, 

assignment  to  the  lessee  to  make  the  grant  complete,  so  as  to  cany 
the  right  to  the  rent.  The  statute  32  Hen.  8,  c.  34,  giving  the 
right  of  action  to  the  assignee,  contains  no  negative  words  restrict- 
ing the  right  of  the  original  lessor :  Beefy  v.  Parry  (a) ;  Bae.  Ahr,^ 
Covenant^  2.  In  Pope  v.  Biggs  {h)  Bailey,  J.,  says  : — **  I  have 
'*  no  doubt  that  in  point  of  law  a  tenant  who  comes  into  possession 
"  under  a  demise  from  a  mortgagor,  after  a  mortgage  executed  by 
'*  him,  may  consider  the  mortgagor  his  landlord,  so  long  as  the  mort- 
**  gagee  allows  the  mortgagor  to  remain  in  possession  and  receive 
**  the  rents."  The  position  of  the  parties  in  the  present  case  is 
exactly  analogous.  The  third  plea  omits  even  the  averment  of  the 
plaintiff's  seisin  of  the  reversion,  which  is  material. 


Lane  (with  him  H,  E,  Chatierion)^  contra. 

The  only  question  in  this  case  arises  on  the  statute  of  Anne.  On 
the  9th  section  the  plea  is  clearly  good.  But  the  proviso  in  the  10th 
is  relied  on ;  that,  however,  was  only  introduced  for  the  protection 
of  the  tenant  when  he  had  paid  his  rent  to  the  assignor  in  ignorance 
of  the  assignment.  The  effect  of  the  statute  was  to  make  the  grant 
a  perfect  conveyance  without  attornment :  2  Bythetaood,  p.  616,  n.; 
Birch  V.  Wright  (c).  The  assignee  is  therefore  placed  in  the  same 
position  as,  previous  to  the  statute,  he  would  have  held  after  attorn- 
ment upon  the  grant.  The  proviso  in  the  10th  section  does  not 
substitute  the  notice  there  mentioned  for  -the  attornment,  but  is 
introduced  merely  in  ease  of  the  tenant.  The  grant  is  perfect  with- 
out the  notice,  and  the  right  of  action  vesting  by  it  in  the  assignee 


(a)  3  Lev.  154. 


C6)  9B.  &C.  251. 


(c)  1  T.  R.  386. 


and  purposes,  without  any  attornment  of  the  tenants  of  any  such  manors,  or  of 
the  lands  out  of  which  such  rents  shall  be  issuing,  or^  of  the  tenants  upon  whose 
particular  estates  anj  such  reversions  or  remainders  shall  and  may  be  expectant 
or  depending,  as  if  their  attornment  had  been  had  and  made." 

Section  10. — "  Provided,  nevertheless,  that  no  sudi  tenant  diall  be  pEeJBaioedor 
damaged  by  payment  of  any  rent  to  any  such  grantor  or  conusor,  or  by  breach  of 
any  condition  for  the  payment  of  rent,  before  notice  shall  be  given  to  him  of  such 
gran(  by  the  conuzee  or  grantee." 
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IB  diveated  out  of  the  assignor.  Even  before  the  statute,  a  grant  by  H*  T.  1852. 
fine,  or  under  the  statute  of  Uses,  was  complete  without  attorn- 
ment. Moss  V.  Gallimare  (a)  shows  it  to  be  the  comroon  practice 
in  mortgage  cases  to  sue  in  the  name  of  the  mortgagee.  Pope  v. 
Biggs  was  the  case  of  a  lease  made  after  the  mortgage.  The  right 
of  distress,  if  their  construction  be  correct,  could  not  be  exercised 
by  a  grantee  before  notice  ;  but  there  is  no  precedent  of  an  avowry 
averring  notice. — [Pknnefajuer,  B.  The  making  the  distress 
would  be  itself  notice,  as  much  as  bringing  an  action.] — As  to 
the  third  plea,  the  grant  being  stated  as  one  under  the'Statute  of 
Uses,  and  attornment  having  been  unnecessary  to  such  a  convey- 
ance even  before  the  statute  of  Anne,  notice  is  unnecessary  now : 
Com,  Dig^  AUornmenty  L  ;  Co,  Lit,,  p.»309>  h  ;  Sir  Moyle  Finches 
case  {b)  ;  Birch  v.  Wright  (c) ;  WatU  v.  Ognell  (d).  Though  the 
tenant  is  protected  in  paying  rent  to  the  assignor  before  notice,  it 
does  not  therefore  follow  that  the  assignor  has  a  right  to  enforce  it. 
What  the  Court  is  called  on  to  hold  is,  that  under  the  10th  section, 
until  notice  to  the  lessee  from  the  assignee,  the  right  to  recover  the 
rent  remains  in  the  assignor,  unaffected  by  the  assignment.  That 
is  not  equivalent  to  the  language  of  the  section,  which  affects  merely 
to  save  the  tenant  from  prejudice.  Beefy  v.  Parry  does  not  apply, 
being  the  case  of  an  action  by  the  assignee. 

They  also  cited  Bives  v.  Watson  {e)  ;  Johnson  v,  Jones  (f)  ; 
Sheph,  Touch,  p.  253  ;  Bickford  v.  Parsons  (g)  ;  Cooke  v.  Moy- 
Ian  (A)  ;  Burrowes  v.  Gray  don  (i). 


Napier y  in  reply. 

The  pleader  must  make  a  good  title  in  o(nnibus  ;  he  must  show 
that  he  comes  within  the  statute ;  '*  and  when  the  statute  speaks  of 
an  assignee,  it  is  intended  of  a  complete  assignee:"  Malorie's  case (k). 
In  the  analogous  case  of  the  assignment  of  a  judgment,  upon  the 


(a)  1  Doug.  271). 
(c)  1  T.  K.  384. 
(e)  5  M.  &  W.  255. 
Cy)  5  C.  B.  920. 
CO  1  Dow.  &  L.  213. 


(6)  6  Rep.  eS,  b. 
(</)  Cro.  Jac.  192. 
(/)  9  AA  &  El.  2U8. 
(/i)  1  Exch.  G7. 
(A)  5  Rep.  1 13. 
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II.  T.  1852.  9  G,  2,  c.  5,  it  has  been  decided  that  payment  to  the  conazee  of  a 

Exchequer.      .  ,«.«..  -  - 

judgment  before  notice  of  its  assignment  protects  the  conuzor  from 
an  action  by  the  assignee:  Boyle  v.  Ferrall  (a).  The  pleader  should 
therefore  show  that,  before  action  brought,  the  assignee  had  fully 
clothed  himself  with  the  right  to  recover  by  giving  notice  to  the 
lessee.  Then  there  is  no  sufficient  statement  that  the  reversion  was 
in  the  plaintiff,  and  of  that  there  should  be  a  positive  averment. — 
[Pennefather,  B.  The  averment  in  the  plea  is  good  enough.] — 
Fryer  v.  XJoomhes  (b)  ;  Disney  v.  Butler  (c).  They  should  also 
have  shown  the  character  of  the  reversion  ;  for  though  the  continu- 
ance of  a  fee-simple  will  be  presumed,  that  of  a  less  estate  will  not : 
Cumming  v.  Hartnett  (rf).  — [Pennefather,  B.  The  averment  is, 
"  to  him  and  his  heirs."] 

Cur.  ad.  vuU. 


PiGOT,   C.   B. 
Jan.  26.  The  main  question  for  decision  is,  whether  to  an  action  brought 

by  the  lessor  for  the  recovery  of  rent,  a  plea  stating  the  assignment 
of  his  reversion  by  the  lessor,  previous  to  the  rent  becoming  due, 
is  a  good  defence  to  the  action  ?  This  plea  has  been  demurred  to, 
and  the  ground  of  demurrer  is,  that  it  should  have  gone  on  to 
aver  notice  to  the  lessee  of  the  assignment  of  the  reversion  to  which 
the  rent  was  incident,  as  before  the  Statute  of  Attornments  it  would 
have  been  necessary  to  plead  an  attornment  by  the  lessee  to 
the  assignee;  and  this  argument  is  founded  on  the  10th  section  of 
that  statute.  The  question  therefore  we  have  to  determine  is, 
not  as  to  the  right  of  the  assignee  to  maintain  an  action  for  rent 
due  after  the  assignment,  but  whether  the  lessor  can  maintain  this 
action  against  the  lessee  upon  his  covenant,  notwithstanding  the 
assignment,  before  notice  of  it?  Several  cases  have  been  cited 
containing  dicta  on  the  subject,  some  importing,  and  others  assu- 
ming, that  until  notice  of  the  assignment  to  the  lessee  the  right 
of  the  original  lessor  to  the  rent  continues,  and  that  the  assignee, 
until  such  notice,  has  acquired  no  right  at  all.    In  Pope  v.  Biggs, 


(a)  12  CI.  &  Fm.  763. 
(c)  2  H.  &  B.  499. 


(6)  4  P.  &  D.  120. 
(d)  Al.  &  Nap.  149. 
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and  in  some  text-books,  this  principle  seems  to  have  been  taken  for  H.  T.  1 852. 
granted ;  but  there  is  no  direct  authority  deciding  the  question. 
This  absence  of  authority  is  not  so  much  to  be  wondered  at  in  the 
English  reports,  as  there  is  no  Registry  Act  in  operation  in  Eng- 
land except  as  to  a  small  portion  of  the  kingdom,  and  the  tenant, 
being  unable  therefore  to  ascertain  the  fact  of  the  assignment, 
wants  the  materials  to  enable  him  to  frame  such  a  plea  as  the 
present.  But  it  is  strange  that  in  this  country  there  is  no  autho- 
rity on  the  subject  to  guide  us. 

The  state  of  the  law  previous  to  the  passing  of  the  Statute  of 
Attornments  presents  a  double  aspect ;  first,  as  regards  conveyances 
at  Common'  Law,  and  secondly,  as  regards  those  under  the  Statute 
of  Uses.  In  the  case  of  the  former,  attornment  was  necessary 
to  create  a  liability  on  the  part  of  the  lessee  to  the  assignee  of 
the  reversion,  and  to  do  away  with  the  liability  that  previously 
existed  to  the  lessor,  arising  out  of  the  privity  which  existed 
between  lessor  and  lessee,'  the  attornment  of  the  lessee  being  ana- 
logous to  the  assent  of  the  vassal  under  the  feudal  system.  But  in 
the  case  of  conveyances  operating  by  the  Statute  of  Uses,  no  attorn- 
ment was  necessary,  as  that  species  of  conveyance  took  effect  by 
operation  of  law  ;  and  therefore  also  an  elegit  creditor,  who  obtained 
a  statutable  assignment  of  a  moiety  of  the  lands  of  his  debtor,  might 
bring  an  action  or  make  an  avowry  without  attornment.  But 
although  attornment  was  not  necessary  in  such  cases,  there  was 
an  equitable  principle  of  law  then  existing,  and  it  is  recognised 
in  Watts  v.  Ognelly  which  decided  that,  until  notice  to  the  tenant, 
he  should  not  be  prejudiced  by  the  assignment  of  the  reversion, 
although  there  was  no  statute  at  that  time  containing  such  a  pro- 
viso. 

We  must  next  consider  what  the  Legislature  contemplated  and 
effected  by  the  Statute  of  Attornments.  The  9th  section  enacts 
that  all  grants,  <&c.,  of  manoi^  and  rents,'  and  of  the  reversion  or 
remainder  of  any  lands,  *'  shall  be  good  and  effectual  without  any 
*'  attornment  of  the  tenants,  &c.,  as  if  such  attornment  had  been  had 
"  and  made."  The  statute  uses  the  words  "  all  conveyances,"  and 
not  content  with  saying  that  they  shall  be  valid  "  without  attorn- 
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H.  T.  1852.  ment,"  the  expression  is  added,  '^as  if  such  attornment  had  been 
had  and  made."  The  object  and  effect  therefore  of  that  section  were 
to  place  the  parties  in  the  same  position  in  which  they  would  hare 
been  before  the  statute,  upon  a  conveyance  then  made,  accompanied 
by  attornment — to  effect  a  complete  substitution  between  the  assig- 
nee and  lessee  of  that  privity  which  before  existed  between  the 
lessor  and  lessee.  The  9th  section  having  thus  dealt  with  attorn- 
ment, the  10th  provides  a  protection  for  the  tenant  who  has  paid 
his  rent  to  his  lessor  in  ignorance  of  the  fact  of  the  asagnment.  It 
enacts  that  '*  no  suoh  tenant  shall  be  prejudiced  or  damaged  by 
** payment  of  any  reni  to  any  such  grantor,  <&c.,  or  by  breach  of  any 
<'  condition  for  non-payment  of  rent,  beforc  notice  shaU  be  given  to 
*'  him  of  such  grant  by  the  conuzee  or  grantee."  It  declares  that 
the  previous  comprehensive  enactment  shall  not  prejudice  the  tenant 
in  case  he  shall  have  paid  rent  to  his  lessor  previously  to  any  notice 
to  him  of  the  assignment  of  the  reversion  ;  in  analogy  to  the  posi- 
tion of  conveyances  under  the  Statute  of  Uses,  as  they  existed 
before  the  Statute  of  Attornments,  by  which,  while  the  relation  of 
landlord  and  tenant  was  immediately  created  between  the  assignee 
of  the  reversion  and  the  lessee,  yet  the  latter  was  protected  as  to  all 
payments  made  by  him  to  his  lessor  previous  to  notice  of  the  assign- 
ment. The  operation  of  the  statute  therefore  creates  a  uniformity 
in  the  effect  of  all  conveyances  of  the  reversion,  and  renders  the 
relation  complete  between  the  assignee  and  lessee,  except  as  to  rent 
paid  to  the  lessor  before  notice  of  the  assignment ;  and  the  bringing 
of  an  action  has  been  held  equivalent  to  notice.  The  notice  of 
assignment  does  not  create  the  liability ;  the  Act  merely  protects 
the  tenant  from  a  second  claim  for  rent  which  he  had  previously 
paid.  Difficulties  may  arise  from  this  construction,  as  when  the 
conveyance  is  made  for  the  purpose  of  securing  the  payment  of  an 
annuity,  and  the  assignee  is  only  to  receive  a  portion  of  the  rents  ; 
in  such  case  embarrassment  may  ensue  from  a  division  of  the  pay- 
ment, but  a  like  inconvenience  might  arise  from  an  opposite  con- 
struction of  the  statute.  Several  dicta  have  been  cited  for  the 
purpose  of  leading  us  to  a  different  conclusion,  but  these  may  have 
been  loosely  made  or  negligently  recorded,  not  being  pronounced 
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upon  the  poiDt  actaallj  for  decision.     Upon  all  the  cast«  cited,  and   H.  T.  1852. 
the  language  of  the  Legialatiire,  it  appears  to  me  that  the  object  of     v^..-.^^-^ 
the  10th  section  was  merelj  to  protect  the  tenant  in  the  case  of  a 
payment  made  under  a  misapprehension.     I  think  therefore  there      peddeb. 
should  be  judgment  for  the  defendant. 


PElfHEPATHEE,    B. 

I  fullj  concur  in  the  opinion  of  the  Chief  Baron,  and  such  was 
my  impression  from  the  beginning,  although  it  was  strongly  urged 
that,  though  the  reversion  to  which  the  rent  was  incident  had  been 
taken  out  of  the  plaintiff,  yet  that  he  could  maintain  an  action  for 
the  recovery  of  the  rent ;  and  the  position  of  mortgagor  and  mort- 
gagee was  adduced  as  analogous  to  that  of  the  parties  here.  There 
was  certainly  some  plausibility  in  the  manner  in  which  this  argu- 
ment was  put,  and  it  becAme  necessary  to  consider  the  relation 
between  the  lessor,  lessee  and  assignee  of  the  reTersion  sinee  the 
passing  of  the  Statute  of  Attornments.  That  Act  provides  that 
attornment  shall  be  no  longer  necessary,  and  that  all  conveyanoee 
shall  take  effect  **  as  if  attornment  had  been  had  and  made."  This 
expression  is  very  forcible,  and  must  be  taken  to  mean  as  if  attorn- 
ment had  been  made  on  the  execution  of  the  conveyance.  This 
must  be  the  construction,  otherwise  it  would  be  difficult  to  say  at 
what  time  it  was  contemplated  that  the  effect  should  take  plaes. 
The  assignment  therefore  is  complete  on  the  execution  of  the  con- 
yeyance,  and  carries  with  it  an  immediate  right  to  the  incidents 
of  the  reversion.  Then,  in  order  to  protect  the  tenant  who  should 
have  had  no  notice  of  the  assignment,  the  10th  section  provides  that 
the  tenant  who  has  paid  rent  to  the  person  whom  he  considered 
to  be  still  his  landlord  shall  be  protected  against  the  demand 
of  the  assignee  who  had  not  given  him  notice  of  the  assignment 
of  the  reversion  to  himself.  The  latter  clause  effects  no  more  than 
this.  The  object  of  the  statute  is  twofold  ;  first,  to  entitle  the 
assignee  to  the  reversion  without  attornment ;  and  secondly,  to 
protect  the  tenant.  It  had  no  other  effect;  and  the  tenant  will 
always  be  safe  in  paying  rent  to  his  lessor,  before  notice  of  the 
assignment,  if  he  demand  it. 
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Elxchequer, 

I  need  not  enter  into  the  question  at  length,  as  I  altogether 

concur  in  the  observations  of  the  Chief  Baeon,  and  Baron 
Fennepather.  The  action  in  this  case  was  brought  by  the  ori- 
ginal lessor  for  rent  that  accrued  due  after  the  conveyance  of  the  re- 
version, and  the  latter  fact  is  the  defence  on  which  the  tenant  rests. 
It  is  plain  that  a  conveyance  of  the  reversion,  when  complete,  must 
effect  a  transfer  to  the  assignee  of  the  right  to  recover  the  rent ;  and 
therefore  at  Common  Law,  when  attornment  had  taken  place,  the 
entire  estate  passed,  and  all  the  rent  that  accrued  due  after,  but  not 
before.  Co.  Lit.  p.  310  6,  decides  this.  He  says: — *' Albeit  the 
**  attornment  be  made  many  years  after  the  feoffment,  yet  it  shall 
"  have  relation  to  make  it  pass  out  of  the  feoffor  ab  initio^  even  by  the 
"  livery  upon  the  feoffment,  but  not  to  charge  the  tenant  with  any 
*'  mesne  arrearages,  or  for  waste  in  the  Meantime,  or  the  like."  This 
provision  as  to  the  rents  between  the  feoffment  and  attornment 
necessarily  ^ises  the  implication  that  after  attornment  they  belong 
to  the  assignee.  So  also  in  the  following  clause : — *'  If  a  reversion 
<<of  land  be  granted  to  an  alien  by  deed,  and  before  attornment 
''the  alien  is  made  a  denizen,  and  then  the  attornment  is  made, 
'^the  King,  upon  office  found,  shall  have  the  land,  for  as  to  the 
"  estate  between  the  parties,  it  passeth  ab  initio  ; "  that  is,  from  the 
.date  of  the  deed,  but  not  as  to  the  tenant,  he  being  protected  from 
liability  to  the  assignee  until  attornment  made,  although  as  between 
the  parties  the  attornment  will  have  relation  back  to  the  deed. 
That  was  the  state  of  the  law  formerly,  but  the  statute  provides 
that  in  all  conveyances  the  deed  shall  operate  as  if  attornment 
had  been  made.  Now  what  was  the  effect  of  attornment?  It 
made  the  tenant  liable  to  the  grantee  of  the  reversion  for  all  rent 
which  had  fallen  due  after  the  attornment ;  when  therefore  attorn- 
ment was  rendered  unnecessary,  it  would  follow  that  the  tenant 
would  become  liable  to  the  assignee  from  the  execution  of  the  deed ; 
and  if  there  were  no  saving  clause  in  the  Act,  he  might  be  made 
liable  to  pay  a  second  time  any  rent  that  had  become  due  after  the 
date  of  the  deed,  although  he  had  paid  it  before  to  his  original 
lessor,  ignorant  of  the  fact  of  the  assignment. 
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But  there  is  a  clause  protecting  him  in  case  of  actual  payment  to  H.  T.  1852. 
his  original  lessor.     In  the  case  of  a  rent  which  accrued  due  after        ^^  eguer. 
the  assignment,  the  tenant  would  have  had  no  protection  at  Common 
Law,  even  though  he  had  paid  it  to  his  original  lessor  before  notice 
of  the  assignment ;  the  statute  then  interposes  to  prevent  this  injus- 
tice, and  protects  the  tenant  as  to  any  payment  made  before  notice : 
but  this  does  not  interfere  with  the  rights  of  the  lessor  or  assignee, 
they  continue  as  they  were,   the  deed  having  taken   effect   from 
its  date,  the  attornment  operating,  as  Coke  says,  by  relation  to 
the  deed.     The  tenant  cannot  take  out  of  the  assignee  any  right 
that  vested  in  him  by   the   transfer  of  the  reversion,   except  by 
payment  of  rent ;  and  if  the  assignee  bring  an  action  for  the  rent, 
which  amounts  to  notice  of  the  assignment,  and  the  tenant  subse- 
quently pay  the  rent  to  the  original  lessor,  even  upon  that  actual 
payment  he  would  not  be  protected.    An  argument  was  founded 
on  the  supposed  analogy  of  the  case  of  mortgagor  and  mortagee,  but 
it  does   not  apply ;  for  in  the  transfer  of  the  reversion  between 
mortgagor  and  mortgagee  a  power  of  attorney  is  generally  executed, 
or  a  declaration  made  that  the  mortgagor  may  proceed  in  the  name 
of  the  mortgagee,  and  when  such  provision  is  i.ot  made  it  is  usual 
in  practice    to   make    an  application  to  the  mortgagee   that  the 
mortgagor  may  use  his  name.     Then  in  the  case  oi'  an  absolute 
conveyance  of  the  reversion,  can  it  be  said  that  the  purchaser  is 
not  entitled  to  the  rent  from  the  date  of  the  conveyance  ?   or  that 
the  right  vested  by  the  conveyance  in  the  assignee  can  be  re-trans- 
ferred to  the  assignor,  merely  by  the  fact  of  the  tenant's  ignorance 
of  the  conveyance?     On  the  other  hand,  the  tenant  is  not  to  be 
compelled  to  pay  the  same  rent  twice  over.     I  may  observe,  that 
my  judgment  in  favour  of  the  defendant  is  founded  on  those  pleas 
which  aver  the  existence  of  a  reversion,  and  of  a  rent  incident  to  it, 
and  the  transfer  of  the  reversion  to  the  assignee.    If  any  of  the  pleas 
do  not  contain  averments  to  this  effect,  I  should  hold  them  insuffi- 
cient. 

Demurrer  overruled. 


TOE.   2. 
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Court  0t  tfrtmfnal  flpyeal** 


THE  QUEEN  v.  THOMAS  BURKE. 


Dec.  20. 


A  prisoner  was  This  wai  a  case  reserved  from  the  Quarter  Sessions  of  the  Queen's 

indicted  under 

14  &  15  Vic.  County,  held  before  James  Oibson,  Assistant-Barrister,  on  the  20th 

c.  19,  8.1,  for 

being  foond  at  of  October  1 85 1 . 

night   armed 

with    a   dan.        The  case  stated  that  the  prisoner  was  indicted  for  that  he,  on  the 

ofeirivo^  in-  ®^  ®^  September  (15  Fic),  about  the  hour  of  eleven  o'clock  on  the 

^S"a^^8tone^  night  of  the  same  day,  at  &C.,  was  then  and  there  found  armed  with 

ji^intent  to  j^  certain  dangerous  and  offensive  instrument,  to  wit  a  stone,  with 

enter  a  dwell-  intent  then  and  there  the  dwelling-house  of  Henry  Vallance,  there 
ing-bouse,  and  °  •' 

commit  a  fe-  situated,  to  break  and  enter,  and  to  commit  felony  therein — ^that  is 

lony    therein. 

The   evidence  to  Say,  feloniously  to  steal,   take  and  carry  away  the  goods  and 

was  that  when 

the    prisoner    chattels  of  the  said  Henry  Yallance  out  of  the  said  dwelling-house^ 

was     arrested 

he  was  beating  contrary  to  the  form  of  the  statute,  &o. 

dwelling-  On  behalf  of  the  prosecution  it  was  proved  by  a  police-constable, 

large  stone  •     ^^^  ^°  ^^^  night  in  question  he  saw  the  prisoner  stooping  down 

wCTe  ^recited  "P^°  ^^*  knees  at  the  door  of  the  prosecutor's  house.    The  prisoner 

to  convict  the  ]^  ^  stone  in  his  hands,  with  which  he  was  striking  the  bottom  of 

prisoner  if  they  ^ 

believed  he      the  door,  and  was  working  with  the  stone  (a  piece  of  flag  about  71bs. 
had  the  stone 

in  his  posses-  weight)  when  he  was  taken  into  custody,  and  some  matches  were 

sion  with  the 

intent  of         found  on  his  person.    There  were  no  traces  of  any  injury  or  violence 

lonious    entry  having  been  done  to  the  door.   The  prisoner  was  making  a  good  deal 
into  the  house,      -       .  ,       ,  ,  ,         ^         .  .     :i  ^t 

and  tlio   pri-  ^^  noise  at  the  door,  so  much  so  that  the  witness  was  surprised  the 
victcd!^^e^    inmates  were  net  disturbed  by  it.     The  house  had  been  attempted 

^  foU^a!  ^  ^  *^^^®^  ^^^  ^^^^  ^^^^  previously. 

fied  in  assum- 
ing that  the  stone  was  an  offensive  weapon  within  the  meaning  of  the  statate,  bat 
should  have  left  diat  question  to  the  jury. 

Held  also,  that  evidence  should  have  beengiven  of  a  felonious  intent,  to  justify  a 
conviction  under  this  statute. 


*  Coram  BLACKBuaNS,  C.  J. ;  Monahan,  C.  J. ;  PsaaiN,  J. ;  Ball,  J. 
Kooaa,  J.,  and  LmrmoT,  B. 
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The  AssiBtant-Barrister  stated  that,  feeling  doubts  whether  the  M.  T.  185K 
facts  proved  were  sufficient  to  sustain  the  indictment,  his  impres-      vJ^^ ' 

THE    OiniKll 

sion  being  that  a  stone  did  not  come  within  the  meaning  of  the  ^ 

words  "weapon  or  instrument"  used  in  the  statute  under  which  burub. 
the  indictment  was  framed,  the  being  armed  with  which,  with 
intent  to  break  into  a  dwelling-house,  constituted  the  offence  con- 
templated, he  directed  the  jury,  if  they  belie ved  that  the  prisoner 
had  the  stone  in  his  possession  with  intent  to  use  the  same  for  the 
purpose  of  effecting  a  felonious  entry  into  the  house  of  the  prose- 
cutor, to  find  a  verdict  of  guilty.  The  jury  having  returned  a  verdict 
of  guilty  against  the  prisoner,  the  Assistant- Barrister  postponed 
giving  judgment  until  the  following  question  should  be  decided 
by  this  Court,  namely.  Whether  under  the  circumstances  detailed 
in  the  evidence,  the  prisoner  was  properly  convicted  of  the  offence 
created  by  the  first  section  of  the  statute,  and  whether  judgment 
ought  to  be  passed  upon  him  under  the  same? 

The  AUomey-General  {Hatckell),  and  J.  Perrin^  on  behalf  of 
the  Crown. 

The  indictment  in  this  case  is  framed  under  the  statute  14  &  IS 
Vic,  c.  19,  an  Act  for  the  better  prevention  of  offences.  The  first 
section  enacts — '^  That  if  any  person  shall  be  found  by  night  armed 
**  with  any  dangerous  or  offensive  weapon  or  instrument  whatsoever, 
''with  intent  to  break  or  enter  into  any  dwelling-house  or  other 
*'  building  whatsoever,  and  to  commit  any  felony  therein,  or  if  any 
"  person  shall  be  found  by  night  having  in  his  possession,  without 
''  lawful  excuse  (the  proof  of  which  excuse  shall  lie  on  such  person), 
"  any  pick-lock  key,  crow,  jack,  bit  or  other  implement  of  house- 
''  breaking ;  or  if  any  person  shall  be  found  by  night  having  his 
''  face  blackened  or  otherwise  disguised,  with  intent  to  commit  any 
"  felony ;  or  if  any  person  shall  be  found  by  night  in  any  dwelling- 
-house or  other  building  whatsoever,  with  intent  to  commit  any 
''felony  therein,  every  such  offender  shall  be  guilty  of  a  misde- 
"  meanour,"  &c. 

The  stone  used  by  the  prisoner  was  clearly  a  dangerous  and 
offensive  weapon  within  the  meaning  of  that  statute. — [Perrin,  J. 
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M.  T.  185K  The  question  was  not  left  to  the  jury  whether  it  was  a  dangerous 
^^ — , — ^     instrument  as  charged  in  the  indictment.  "  Armed  with  a  dangerous 
instrument"  must  mean  one  dangerous  to  the  person.    The  charge 
BURKE.       therefore  does  not  come  within  that  portion  of  the  section.  These  Acts 
must  be  construed  strictly.] — In  Rex  y,  Grice  (a),  on  an  indictment 
under  the  Poaching  Act,  9  G,  4,  c.  69»  which  makes  it  penal  for  any 
persons  unlawfully  to  enter  land  to  destroy  game,  being  armed  with 
any  gun  or  offensive  weapon,  it  was  proved  that  the  prisoners  had 
brought  with  them  large  heavy  smooth  stones,  and  had  thrown  them 
at  the  game-keeper ;  the  Judge  left  it  to  the  jury  to  say  whether  the 
stones  were  of  such  a  description  as  to  be  capable  of  inflicting  injury 
to  the  person  if  used  offensively,  and  if  so,  they  ought  to  find  the 
prisoner  guilty  of  being  armed  with  an  offensive  weapon. — [Mona- 
HAN,  C.  J.  Does  the  word  ''  dangerous  "  not  apply  to  an  instrument 
used  Against   the  person,  as   contradistinguished  from  crow,  jack 
and  other   instruments  mentioned  in   the  succeeding  part  of  the 
section?  — Ball,  J.  The  Act  contemplates  two  purposes,  the  break- 
ing into  the  house,  and  committing  a  felony  therein ;  if  the  con- 
struction suggested   be  right,  it  would  confine   it  to  one  purpose 
only.] — Rex  v.  Fry  {h) ;  Rex  v.  Johnson  (c). 

No  Counsel  appeared  on  behalf  of  the  prisoner. 

Blackbubne,  C.  J. 

The  Assistant-Barrister  appears  to  have  assumed  that  the  stone 
was  a  dangerous  weapon  within  the  meaning  of  the  statute — ^thus 
leaving  it  to  this  Court  to  decide  what  ought  properly  to  have  been 
left  to  the  jury.  Besides,  there  was  no  evidence  of  the  felonious 
intent  averred  in  the  indictment.  The  conviction  therefore  cannot 
be  sustained,  and  the  prisoner  must  be  discharged. 

(a)  7  C.  &  P.  803.  (6)  2  M.  &  Rob.  42. 

(c)  R.  &  Ry.  492. 
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THE  QUEEN  r.  HIGGINS.  2)ec.  20. 


This  was  a  case  reserved  from  the  Quarter  Sessions  of  the  County  where  in    a 

of  Wexford,  held  before  P.  J.  Blake,  Deputy  Assistant- Barrister,  ^^  ^g  pj^l 

on  the  18th  of  October  1851.  l^^^'^irSn 

The  case  stated  that  the  indictment  was  brought  under  the  statute,  ^^^^^^^ 

for  rescuing  sheep  distrained  for  poor-rates  alleged  to  be  due  out  of  P'®??**,  ^®" 

scnoeu    88 

the  commons  of  Ban  try  in  said  county.  representft- 

•^  "^  tivt>  of  r  K., 

At  the  trial  there  was  given  in  evidence  on  the  part  of  the  pro-  Held^  that 

such    <ii'!J<Tip- 
secution  the  rate-book,  whence  it  appeared  that  a  rate  was  made  by  tion  was  prima 

focu    sood  * 
the  Vice-Guardians  of  the  Union  on  the  29th  of  September  1849 ;  and  any  objec- 

and  a  warrant  directed  to  James  Long,  a  poor-rate  collector  for  rating  could 

said  division,  dated  29th  of  September  1849,  signed  by  the  Guar-  ^^^^^o" 

dians,  and  countersigned  by  their  clerk.     The  warrant  was  in  form  by  appeal  from 
'  °  •^  the    rate. 

a  book,  and  in  the  succeeding  pages  of  the  book  the  names  of  the      Held  also, 

-      ,  ,1      ,       .1  n    y  that  this  Court 

persons  rated,  the  sums  payable  by  them,  and  the  gross  amount  can  only  deal 

were  entered.  It  was  also  proved  that  the  persons  whose  names  i^iaw^aris?^ 
were  subscribed  to  the  rate-books  as  Vice- Guardians  had  acted  as  gjjjj^  ^^^ 
such  at  the  time  the  rate  was  made.  The  poor-rate  collector  proved 
that  he  went  to  the  lands  described  in  the  rate-books  as  the  com- 
mons of  Bantry,  Nos.  480,  481,  and  on  the  19th  of  September  1851 
levied,  as  a  distress  for  £17>  specified  in  the  book  as  payable  out  of 
the  commons  of  Bantry,  ten  sheep  which  were  grazing  on  the  land, 
and  that  the  traverser  rescued  them.  That  the  commons  of  Bantry 
were  a  large  open  common,  but  the  place  where  the  seizure  was 
made  was  not  open,  but  an  inclosed  part  of  the  common ;  it  was 
not,  however,  separated  from  the  road  by  any  fence. 

The  warrant  was  as  follows  : — 

"new  boss  union. 

"  To  Mr.  James  Long,  collector  of  poor-rates  for  Templedigan 
"  division  of  said  union. 

'^  You  are  hereby  authorised  and  directed  to  levy  the  several  poor- 
"  rates  and  arrears  of  poor-rates  in  the  annexed  book  set  forth,  from 
"  the  several  persons  therein  rated,  or  other  persons  liable  to  pay  the 
"  said  rates  and  arrears  of  rate." 


ai4 
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M.  T.  1851. 

Cr,  Appeal. 

THE  QUEEN 

V. 

HICK2IN8. 


The  rate-book  contained  twelve  columns  in  the  following  form : — 
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The  case  for  the  Crown  having  closed,  Counsel  for  the  traverser  M.  T.  185L 
submitted  that  an  acquittal  should  be  directed,  on  the  ground  that     ^J-^^^ 
the  warrant  was  not  according  to  the  form  required  bv  the  Act,  ^ 

because  it  did  not  contain  and  specify  within  itself  the  gross  amount  higgins. 
to  be  collected.  Secondly,  that  the  rate  was  illegal,  and  had  not 
been  properly  struck,  inasmuch  as  the  representatives  of  T.  Kava- 
nagh  were  stated  in  the  rate-book  as  occupiers,  and  that  such  was 
not  true ;  and  even  if  true,  the  description  of  the  occupiers  in  the 
book  was  insufficient. 

The  Assistant-Barrister  refused  to  direct  an  acquittal,  and  the 
traverser  examined  a  witness  who  proved  that  Kavanagh  or  his 
representatives  did  not  occupy  or  claim  any  estate  or  interest  in  the 
commons  of  Bantry  since  the  year  1844 ;  that  the  premises  were 
grazed  by  the  cattle  belonging  to  the  inhabitants  of  the  barony  of 
Bantry,  and  that  portions  of  the  commons  were  inclosed  by  the  in- 
habitants. 

It  having  been  agreed  to  reserve  the  points  for  the  opinion  of 
this  Court,  the  Assistant-Barrister  directed  the  jury  to  assume  that 
the  warrant  was  sufficient,  that  the  rate  was  legal,  and  therefore 
the  cattle  were  in  legal  custody.  The  jury  found  the  traverser 
guilty,  and  the  sentence  was  deferred  until  the  decision  of  this  Court 
should  be  ascertained. 

D,  Lynch  and  M»  (yDonnell,  for  the  traverser. 

There  are  two  questions  raised  for  the  consideration  of  the  Court. 
With  respect  to  the  first — whether  the  warrant  of  the  collector  was 
bad  in  point  of  form,  that  objection  is  not  now  relied  on. 

With  regard  to  the  second  question,  we  contend  the  rate  is  illegal, 
the  description  being  insufficient,  and  there  being  no  evidence  that 
the  persons  named  in  it  were  occupiers.  There  is  evidence  eonira^ 
that  they  hud  nothing  to  do  with  the  commons  since  1844. — 
[Blackbcrne,  C.  J.  We  are  not  to  draw  inferences  from  the  fscts, 
we  are  to  decide  the  question  of  law. — Lefrot,  B.  Is  not  the  land 
bound  unless  the  rate  be  appealed  from  and  reviewed  ?  What  is 
the  meaning^of  the  Act  giving  an  appeal,  and  saying  in  the  meantime 
the  rate  is  to  be  collected  ?] — The  rate  is  on  the  occupier,  not  on 
the  land.     We  admit  the  lands  are  liable,  but  it  must  be  shown  that 
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M.  T.  185L  the  rate  was  regular.     The  61st  section  of  1  &  2  Vic.  c.  56,  enacts, 

Cr,  Appeal.  ,     r^ 

■     ■  y    "^     that  the  Guardians  shall  levy  such  rates  as  may  be  necessary  on 

THE    QUEEN 

^^  every  occupier  of  rateable  hereditaments,  so  that  the  rate  is  to  be 

HIGOIN8.      made  on  persons  in  respect  of  premises  occupied  by  them;  it   is 
therefore  a  rate  not  on  the  land  but  on  the  occupier.     Then  the  65th 
section  provides  that  the   particulars  of  every  such  rate   shall  be 
entered  in  a  book,  and  this  book  shall  be  evidence  of  the  truth  of 
every  particular  contained  therein :  The  Guardians  of  the  Castlehar 
Union  v.  Lord  Lucan  (a).     The  6  &  7  Vic.  c.  92  amends  that  Act ; 
and  by  the  first  section  it  provides  that  if  at  the  time  of  making  any 
rate,  the  name  of  the  immediate  lessor  be  not  accurately  known  to 
the  persons  making  the  rate,  it  shall  be  sufficient  to  describe  him 
therein  as  the  immediate  lessor,  with  or  without  any  name  or  further 
addition  ;  but  there  is  no  such  provision  as  to  occupiers.     Here  the 
occupiers  are  described  as  the  representatives  of  T.  Kavanagh.  That 
is  an  ambiguous  description — it  is  not  possible  to  know  whether 
they  be  the  representatives  of  the  real  or  personal  estate  of  Kava- 
nagh.    Here  the  party  is  sought  to  be  made  liable  for  the  debt  of 
another,  and  he  ought  to  know  to  whom  he  should  look  for  redress. 
— [Lefroy,  B.  When  he  ppts  cattle  on  land,  does  he  not  know  whose 
land  it  is  ? — Ferrin,  J.    This  is  matter  of  appeal ;  why  did  he  not 
appeal? — Lefroy,  B.    In  Lord  Lucan*s  case,  if  the  land  had  been 
distrained  the  question  would  not  have  arisen. — ^Ferrin,  J.     You 
mast  go  the  length  of  showing  that  the  person  rated  was  not  truly 
named — the  description  does  not  affect  the  traverser ;  if  aggrieved, 
why  did  he  not  appeal  ?] — He  could  n)t  appeal,  not  being  in  privity 
with  the  lands  at  all.     It  is  open  to  us  to  show  we  were  not  occu- 
piers.— [Blackburnk,   C.  J.      That  question  is  not  reserved   for 
our  consideration.     How  are  we  to  decide  a  question  of  fact? — 
Lefroy,  B.     The  Act  giving  the  Court  jurisdiction  does  not  allow 
a  party  to  come  here  and  raise  a  question  which  the  Judge  has  not 
reserved.] — In  The  Queen  v.  Pigott  (6),  a  traverser  was  allowed  to 
impeach  the  validity  of  a  county  cess.   We  say  the  rate  is  erroneous 
in  point  of  fact. — [Ball,  J.     The  6  &  7  Vic.  c.  92,  s.  10,  repeals 
the  form  prescribed  by  the  former  Act  (1  &  2  Vic.  c.  56) ;  and  in 
the  new  form  the  column  is  headed  "Occupier,"  not  "Name  of 

(a)  13  Ir.  Law  Bep.  44.  (6)  1  Com.  Law  Bep.  471. 
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occupier,*'  as  in  the  former — ^leaving  it  open  to  the  inference  that  a  M.  T.  1851. 
description  of  the  occupier  is  sufficient] — Governors  of  the  Poor  of     yJ-^-J^SllJ 
Bristol  y.  WaU  (a).  '"^  '»'^'' 


V. 
HIQQIN8. 


The  Attorney 'General  and  J.  Perrin  (with  whom  were  Harris) 
were  not  called  on. 

BukCKBURNE,    C.   J. 

The  Court  are  of  opinion  that  the  rate  is  on  the  face  of  it  valid ; 

and  any  objection  to  it  should  have  been  taken  by  an  appeal  against 

it.     On  the  other  question  we  have  no  jurisdiction.     Cases  brought 

before  this  Court  should  be  stated  in  such  a  form,  and  the  evidence 

so  set  out,  as  that  the  matter  of  fact  raising  the  question  of  law  maj 

distinctly  appear.      We  can  but  deal  with  the  abstract  question 

of  law. 

Conviction  affirmed. 

(a)  1  A.  &  E.  264;  S.  C.  10  Q.  B.  8e& 


THE  QUEEN  v.  WESTROPP  and  HURLEY.        ^««-  20. 

This  was  a  case  reserved  from  the  Quarter  Sessions  of  the  County  wenTuiScted 

of  Clare,  held  before  WilUam  Major,  Assistant-Barrister,  on  the  ^^  convicted 

"     '  '  lor   rescuing 

15th  of  October  1851.  «oo?»   ??d 

cattle   dis- 

The  case  stated  that  the  traversers  were  convicted  on  an  indict-  twined    for 

poor-rates.  In 

ment  charging  them  with  having,  on  the  21st  of  July  1851,  rescued  the  rate-book 

and   warrant 

a  distress  seized  by  a  collector  of  poor-rates,  payable  to  the  Guar-  the  occupier 

was  described 

dians  of  the  poor  of  the  Scariff  Union,  out  of  the  lands  of  Fortanne  as  **  J.  Wes- 

in  said  county.  Evidence  was  given  of  the  making  of  the  rate  on  evidence  was 
the  15th  of  January  1850,  and  the  issuing  of  the  collector's  warrant  fv^^np  hi^i 
on  the  30th  of  May  1851.    The  designation  of  the  occupier  in  the  to^e^U^M 

rate-book  and  the  warrant  was  J.  Westropp,  and  it  was  admitted  o^^e  warrant, 

'^'^  thooffh  liying 

he  died  in  September  1850.    Two  objections  were  raised  on  behalf  ^^  ^^  th^o 

the   rate   was 

stmck. 

Held,  that  snch  conviction  was  right,  the  oocapier  being  sufficiently  described  hj 
the  initial  letter  of  his  Christian-name,  and  the  rate  being  leviable,  notwithstanding 
the  death  of  the  oocapier ;  under  6  &  7  Vie,  c,  92,  the  rateable  hereditaments  were 
stiU  liable. 

VOL.  2.  28  L 
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M.  T.  1861.  of  the  traTcrsers;  first,  that  the  rate  was  void,  the  occupier  being 
FP*^'     ijegignated  by  an  initial  letter  in  the  rate-book  and  the  warrant, 

and  also  because  the  person  originally  rated  was  coptinued  as  occo- 
wxsTBOPP.    pier  in   a  warrant  made  after  his  death.      These  objections   the 

Assistant-Barrister  reserved  for  the  opinion  of  the  Court. 

Sir  C,  O'Loghletif  for  the  traversers. 

First,  it  is  submitted  that  the  party  rated  as  occupier  should  be 
described  in  the  rate-book  and  warrant  by  his  full  name. — [Mona- 
HA5,  C.  J.  Is  there  any  authority  to  show  that  a  description  of  a 
person  in  a  rate-book  by  his  initial  name  is  not  sufficient?  Questions 
as  to  initials  have  arisen  on  a  point  of  pleading,  but  it  is  now 
sufficient  in  pleading  to  describe  a  person  by  initials.] — 

Then  on  the  other  question.  The  warrant  is  inoperative,  having 
been  made  after  the  death  of  the  party  rated.  The  71st  section  of 
1  &  2  Vic.  c.  56,  enacts,  that  every  rate  made  under  the  authority  of 
this  Act  shall  be  paid  to  the  person  authorised  to  collect  the  same 
by  the  person  in  the  actual  occupation  of  the  rateable  property,  at 
the  time  of  the  rate  being  made,  and  on  his  default,  by  the  person 
subsequently  in  the  occupation  of  the  rateable  property.  No  such 
default  occurred  here,  inasmuch  as  the  rated  occupier  died  before 
the  rate  was  collected ;  Stevens  v.  Evans  (a). 

The  Attorney-Genered  and  J.  Perrin,  on  the  part  of  the  Crown, 
^ere  not  called  on. 

Blackbubne,  C.  J. 

The  decision  pronounced  in  the  last  case  rules  the  first  point 

reserved  m  th^  one.    With  regard  to  the  secpnd  point,  ^e  6  &  7 

Vfc.  c.  92»  f.  ^,  ^i;iact8  that  it  shall  be  lawful  to  distrain  all  goods 

and  chattels,  to  whomsoever  the  same  m^y  belong,  found  on  a^j 

premises  in  respect  of  which  any  person  is  or  shall  be  rated  |ia 

occupier ;  it  is  plain  therefore  tl^^t  although  the  person  rated  die% 

that  section  enables  the  collector  to  levy  off  the  lands,  no  matter  to 

whom  the  property  thereon  belongs. 

Convictio^a  affirmed, 
(a)  1  W.  Blac.  283. 


■!    'i. 
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H.  T.  1852. 

CommonPieoi, 


JOHN  HENDERSON, 
Administrator  of  JOHN  HENDERSON,  deceased, 

V, 

JOSEPH  LEYCESTER. 


MARY  MASON,  Administratrix  of  JOHN  MASON,  deceased, 

r. 
SAME. 


ELIZABETH  DOYLE,  Widow,  and  Administratrix  of 

HENRY  DOYLE,  deceased, 

V. 

SAME. 


(Common  Pleas.J 

Jan.  19. 


J.  D.  Fitzgerald  moved  that  the  proceedings  in  two  of  the  above  ^/niere    three 

causes  might  be  stayed,  and  that  one  only  of  the  said  causes  be  ^^   ^^^  ' 

proceeded  with,  or  that  the  said  three  causes  might  be  consolidated ;  ^^^\oFi^ 

and  also  that  the  defendant  might  be  at  liberty  to  amend  his  pleas  ^   ^biir^'^ 

in  the  said  several  causes,  or  in  such  of  them  as  should  be  prosecuted.  Act),    by 

different  plain- 
by  pleading  in  denial  of  the  averments  in  the  declarations  respectively,  tiffs    against 

the  same  de- 
that  the  said  plaintiffs  have  not  respectively  obtained  admiinidtration  fendant,   the 

Court  refused 
as  therein  stated.  a  rule  to  con- 

r-,,        ,  .  ,  1  1         t  .  .  -     ,      solidate    the 

The  above  actions  were   brought  under  the   provisions  of  the  actions,  or  to 

statute  9  &  10  Vic,  c.  93  (Lord  Campbell's  Act),  against  the  defend-  ccedings  m 
ant,  as  the  owner  of  the  Minerva  steamer,  to  recover  compensation  ^^|Jj^  there- 
for the  deaths  of  three  of  the  crew  of  the  Rushton  brig,  whicli,  it  [JjJ^^^^^t 

was  alleged,  had  been  run  down  by  the  steam-vessel  Minerva,  on  ?'«•    J*J®  J^ 
^     *  ^  jectofthe3rd 

the  19th  of  August  1850,  and  several  of  her  seamen  lost.     The  section  of  the 

above   statute 

afiSdavit  of  the  defendant  stated  that  he  had  searched  the  records  was,   to  pro- 

hibit  different 

of  the  Prerogative  Court,  and  that    no   letters   of  administration  actions   bemg 

_        -         ,  ,         ,       ,  .     .n,.  .    «        rv^      brought  in  re- 

appeared to  have  been  granted  to  the  plaintiffs  respectively.     The  gpect  of  the 

same  casualty 
to    the    aame 
peraon ;  not  to  prohibit  the  representatives  of  each  person  from  maintaining  a  sepa- 
rate action. 
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H.  T,  1852.  declarations  in  the  present  cases  were  all  filed  by  the  same  attorney ; 
^— ^"v '     and  the  cause  being  at  issue,  notice  of  trial  was  served  for  the  26th 

BENDERSON 

9.  of  November  1851,  but  was  afterwards  withdrawn. 


UBTCS8TBB. 


J.  D.  Fitzgerald^  for  the  defendant. 

The  true  construction  of  the  9  &  10  Vic.  c.  93,  is,  that  only  one 
action  is  to  be  brought  in  respect  of  one  act  of  negligence  or  default. 
The  first  section  of  the  statute  provides  that  where  any  wrongful 
act  or  neglect,  terminating  in  death,  shall  occur,  an  action  shall  be 
maintainable  against  the  person  through  whose  negligence  such  acci- 
dent occurred.  The  second  section  enacts  that  every  such  action  shall 
be  brought  in  the  name  of  the  executor  or  administrator  of  the  person 
deceased,  and  shall  be  for  the  benefit  of  the  wife,  husband,  parent  and 
child  of  the  deceased.  And  by  the  third  section  it  is  enacted  that  not 
more  than  one  action  shall  lie  for  and  in  respect  of  the  same  sub- 
ject-matter ;  and  that  every  such  action  shall  be  commenced  within 
twelve  months  after  the  death  of  such  deceased. — [Monahan,  C.  J. 
Is  not  the  meaning  of  the  third  section  this — that  only  one  action 
shall  be  brought  in  respect  of  the  same  death  ?] — No ;  the  second 
section  provides  that  every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  child,  which  would  on  that  construction 
render  such  a  provision  as  that  contained  in  the  third  section  unne- 
cessary.— [Monahan,  C.  J.  May  not  the  damages  in  the  different 
actions  be  different,  and  how  are  they  to  be  assessed  ?  or,  suppose  an 
action  brought  by  one  person  who  suffers  from  the  accident,  and 
judgment  recovered,  would  it  not  be  competent  to  the  other  parties 
or  their  representatives  to  bring  another  action  ?] — It  cannot  have 
been  intended  that  if  there  were  three  hundred  persons  who  suf- 
fered from  the  accident,  they  should  all  be  entitled  to  institute 
separate  actions,  the  result  of  which  might  be  to  ruin  the  defendant. 
In  the  case  of  M^Evoy  v.  The  West  of  England  Insurance  Com^ 
pany  (a),  where  the  plaintiff  had  insured  in  three  separate  ofiices,  and 
brought  three  actions,  the  Court  of  Exchequer  made  a  rule  consoli- 
dating the  actions,  the  defendants  agreeing  that  the  verdict  in  that 
action  should  bind  them  without  binding  the  plaintiff. — [Monahan, 
C.  J.    In  that  case  there  was  no  difficulty  as  to  damages.] — Oar 

(a)  4  Ir.  Jnr.  129. 
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affidavit  states  that  the  plaintiffs  in  these  actions  are  not  the  per-  H.  T.  1852. 

CommonPletu. 
sonal  representatives  of  the  parties  of  whom  they  profess  to  be. —     ^ — ^. 

HENDERSON 

[MoNAHAN,  C.  J.    1£  we  were  to  stay  the  present  actions  on  that  ^^ 

ground,  no  other  action  could  be  brought,  the  year  having  expired.]  leycbsteb. 


Fitzgihhofiy  with  whom  was  Hayes^  for  the  plaintiffs. 

The  Court  have  no  jurisdiction,  independent  of  the  statute,  to 
stay  the  present  action,  there  being  no  connexion  between  the 
plaintiffs.  In  Nicholls  v.  Lefevre  (a),  where  two  actions  had  been 
brought  against  the  same  defendants  by  different  plaintiffs,  the 
Court  refused  to  order  the  proceedings  in  five  of  them  to  be  stayed 
to  abide  the  result  of  one,  althctugh  it  was  sworn  that  the  causes  of 
action  were  different  in  all  of  them  ;  and  the  Court  observes : — 
'*  As  it  is  sworn  that  the  causes  of  action  are  different,  and  that  the 
witnesses  are  different,  we  cannot  interfere."  The  latter  clause  of 
the  third  section  shows  that  the  construction  of  the  statute  contended 
for  by  the  plaintiffs  is  correct ;  for  the  period  limited  for  bringing 
the  actions,  being  computed  from  the  time  at  which  the  death  has 
occurred,  may  vary  in  different  cases. 

Napievy  in  reply. 

MONAHAN,  C.  J. 

We  have  no  doubt  whatever  as  to  the  construction  of  this  statute. 
It  is  quite  clear  that  the  meaning  of  the  third  section  is,  that  there 
are  not  to  be  several  actions  on  account  of  the  one  death ;  that  is  to 
say,  that  there  is  not  to  be  one  action  by  the  mother  of  the  de- 
ceased, another  by  the  daughter,  another  by  the  wife,  and  so  on ; 
but  that  it  was  not  intended  that  there  might  not  be  several  actions, 
by  the  several  personal  representatives  of  the  different  persons,  whose 
deaths  occurred  in  consequence  of  the  same  accident. 

It  is  not  necessary  for  us  now  to  express  any  opinion  upon  the 
point  as  to  whether  the  Court  has  the  power  in  its  discretion  to 
consolidate  these  actions ;  but  where  three  actions  brought  by 
different  plaintiffs,  and  in   which  different  witnesses  may  be  ex- 

(«)  3  Dowl.  P.  C.  135. 


2l2ih  Oi!>lilfMO!^  I/AW  B&POftTiSi 

R.  T.  1862.  aminedy  are  to  be  tried  at  the  same  After^sittings,  we  do  not' 

« V — -^     tmnk  we  onght  to  uiterfere  now  by  stajing  the  proceedings,  as' 

^^  it  might  be  die  means  of  delaying  the  ascertainment  of  the  rights  of 

L^OBsvit^.  the  parties.  In  cases  of  insurance,  there  could  be  no'  difficulty 
as  to  the  amount  of  damages  to  be  assessed,  but  in  this  particular 
case,  if  there  were  judgment  by  default  in  two  of  the  actions  to 
abide  the  event  of  the  third,  still  the  necessity  for  an  assessment 
of  damages  by  a  jury  would  remain.    The  application  to  stay  the 

proceedings  must  therefore  be  refused;   neither  do  we  think  we 

« 

should  now  allow  the  defendants  to  plead  the  want  of  letters 
of  administration.  If  they  had  done  so  in  the  first  instance,  the' 
defect  might  have  been  remedied,    tt  is  now  too  late. 

ToRREifs,  J.,  concurred. 

Jackson,  J. 

We  are  not  now  laying  down  any  general  rule  as  to  our  power 
to  consolidate  actions ;  we  are  merely  acting  upon  the  particular 
circumstances  of  this  case,  in  which  the  party  applying  is  not 
entitled  to  rely  upon  his  construction  of  the  statute. 

Motion  refused,  with  costs. 


LONGFIELD    r.  YOUNG. 


Jan,  14. 


In  granting     BERNARD  Bagot  (with  whom  was  Meagher)  moved  that  the  rule 

oyer  under  3ie 

69th    Oeneral  entered  in  this  cause  for  liberty  to  lodge  oyer  of  certain  deeds,  dated 

sufficient  to     respectively  the  5th  of  October  1820,  and  11th  of  April  1830,  be  set 

fied  copies  of  aside,  on  the  ground  that  it  had  been  irregularly  obtained  without 

the  documents 

merely.    If  the  opposite  party  require  to  compare  them  with  the  originals,  he  should 

be  permitted  to  do  so. 

Semble — ^If  the  opposite  party  do  not  require  to  compare  the  copies  famished 
wiUi  the  originals,  oyer  will  be  complete  on  deUvely  of  certified  copies. 
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pnj  complete  tender  of  oyer,  and  without  allowing  the  defendant's  fi.  T.  1852. 

CommonPUas, 

attorney  to  inspect  or  compare  the  copies  lodged,  with  the  original,     ' , ' 

and  without  any  refusal  by  the  defendant  to  pay  for  the  same.    The  ^^ 

declaration  in  this  case,  which  was  in  covenant,  for  rent,  was  filed       Touwo. 
on  the  30th  of  December  1861 ;  and  on  the  3rd  of  January  1852, 
the  defendant's  attorney  entered  and  served  the  rule  for  oyer.     The 
affidavit  of  the  defendant's  attorney  stated,  that  on  the  7th  of  Janu- 
ary, a  clerk  in  the  plaintiff's  employment  attended  at  the  office 
of  the  defendant's   attorney  for  the  purpose  of  giving  oyer,   and 
offered  him  copies  of  the  deeds,  on  his  paying  the  costs  of  oyer ; 
that  the  defendant's  attorney  stated  upon  that  occasion  that  he  was 
willing  to  pay  whatever  should  be  the  costs  of  oyer,  but  before 
doing  so  should  require  to  inspect  the  original  deeds,  and  compare 
them  with  the  copies.     That  the  clerk  informed  him  that  he  had  not 
the  deeds  then  ;  upon  which  the  defendant's  attorney  arranged  to 
call  at  the  office  of  the  plaintiff's  attorney  that  evening,  and  compare 
the  deeds.     That  having  called  accordingly,  the  plaintiff's  attorney 
directed  him  to  call  again  upon  the  following  day,  and  the  defendant's 
attorney  having  attended  at  that  time,  saw  the  same  clerk,  who  again 
offered  the  copies,  stating  that  the  plaintiff's  attorney  had  not  left 
out  the  originals.    That  the  defendant's  attorney  declined  to  accept 
the  copies  without  comparing  them  with  the  originals ;  upon  which 
the   clerk  appointed  four  o'clock  upon  that  day  for  the  purpose. 
That  op  the  defendant's  attorney  calling  then,  he  was  informed 
that  the  deeds  had  been  lodged  in  Court.    The  affidavit  of  the 
plaintiff's  attorney  stated  that  he  believed  the  rule  for  oyer  was 
entered  for  the  purposes  of  delay,  and  that  the  defendant  had  no 
meritorious  defence  to  the  action ;  that  the  copies  were  certified  by 
him  pursuant  to  the  rules  of  the  Court ;  and  that  he  believed  the 
defendant's  attorney,  at  the  time  he  demanded  inspection  of  the 
original  deeds,  had  no  intention  of  paying  the  costs  of  oyer,  but  that 
he  expected  to  obtain  sufficient  knowledge  of  the  deeds  by  reading 
and  comparing  them. 

Drury^  for  the  plaintiff,  in  support  of  the  rule. 

It  is  submitted  that  oyer  is,  according  to  the  practice  of  the  Court, 


224  COMMON  LAW  REPORTS. 

H.  T.  1852.  completed  by  furnishing  the  party  requiring  it  with  a  certified  copj 

CommonPUas. 
" V '     of  the  document,  pursuant  to  the  89th  General  Orders ;  or,  at  all 

ZiONGFIEJLD 

^^  events,  that  before  a  party  obtains  oyer,  he  is  bound  to  tender  to 

Touna.       the  party  giving  it  the  costs  of  such  oyer. 


Meagher^  in  reply,  cited  Sterne  v.  Mooney  (a). 

MONAHAN,  C.  J. 

We  think  this  motion  must  be  granted.  The  89th  General  Rule 
provides  that  the  party  seeking  oyer  shall  be  at  liberty  to  inspect 
the  instrument,  and  compare  the  copy  therewith ;  and  therefore, 
we  are  of  opinion  that  the  granting  of  oyer  is  not  completed  until 
this  inspection  and  comparison  takes  place,  if  the  party  seeking  oyer 
requires  such  comparison  and  inspection.  If  the  party  seeking  oyer 
accepts  the  copies,  and  does  not  require  an  inspection  or  comparison 
with  the  original,  such  acceptance  of  the  copies  may  be  considered  as 
rendering  the  grant  of  oyer  complete.  If  after  entering  the  rule  for 
oyer,  and  putting  the  opposite  party  to  the  expense  of  preparing 
copies,  he  should  afterwards  decline  to  accept  it,  or  pay  the  costs 
occasioned  thereby,  under  the  90th  Rule,  the  party  giving  oyer  may 
enter  a  rule  to  lodge  oyer  with  the  Master,  and  he  may  then  serve 
that  rule  and  tax  his  costs  of  oyer.  But  before  entering  that  rule, 
the  tender  of  oyer  should  be  complete.  Here  we  think  this  was  not 
80,  because  the  party  required  to  see  the  original  deeds.  We  there- 
fore are  of  opinion  that  the  plaintiff  was  not  justified  in  entering 
the  rule  in  question. 

ToBRENs,  J.,  and  Jackson,  J.,  concurred.* 

(a)  12  Jr.  Law  Bep.  47. 
*  Ball,  J.,  obtenU, 
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H.  T.  1852. 

CmmiumPkag. 


HEARNE  17.  HAYDEN. 

Jan.  19. 

Lawson  moved  that  the  plaintiff  be  at  liberty  to  enter  a  suggestion  In  scire  facias 

on  the  record,  for  the  purpose  of  having  the  issue  tried  in  the  county  not  aUow  a 

of  the  city  of  Dublin,  being  the  venue  in  the  original  action,  and  bS^tw^  wi 

not  in  the  Queen's  County,  where  the  writ  of  scire  facias  was  directed  'u®  '®*^'^  ^% 

•^  •'  the  ptupose  of 

to,  and  where  the  defendant  resided.   The  Court  of  Exchequer  have  changing  the 

^  venue,  unless 

decided,  in  Brew  v.  O'Brien  (a),  that  where  a  writ  of  scire  facias  ^V^^  an  affi- 

davit,  showing 

is  directed,  under  the  17 1st  General  Order,  to  the  Sheriff  of  the  that  the  trial 

can  be  more 

county   where  the  party   resides,   against  whom  it   is   sought   to  conveniently 

bad  in  some 

revive  a  judgment,  the  Court  will  allow  a  suggestion  to  be  entered  other  place. 

apon  the  record,  for  the  purpose  of  having  the  trial  in  Dublin. — 
[MoNAHAM,  C.  J.  Ought  not  the  suggestion  to  state  some  reason 
for  changing  the  venue  ? — Torrkns,  J.  Why  should  not  the  issue 
be  tried  where  the  Rules  direct  the  writ  of  scire  facias  to  be  directed, 
that  is,  in  the  county  where  the  defendant  resides  ?] 


MONAHAN,    C.  J. 

We  have  considered  this  application,  and  also  the  decision  of  the  •^<"*-  ^* 
Court  of  Exchequer  in  the  case  of  Brew  v.  O'Brien;  and  with 
every  respect  for  that  Court,  we  do  not  feel  that  we  should  be  jus- 
tified in  following  the  decision.  We  are  all  of  opinion  that  we 
are  not  authorised  to  allow  a  suggestion  to  be  entered  upon  the 
record  for  the  purpose  of  changing  the  venue,  unless  it  appears 
that  the  action  could  be  more  conveniently  tried  in  the  place  to 
which  it  is  sought  to  change  the  venue.  In  the  present  case  no 
grounds  whatsoever  have  been  shown,  no  affidavit  has  been  made, 
and  the  motion  must  therefore  be  refused.  We  must  not  be  under- 
stood as  giving  any  opinion  where  the  case  is  properly  to  be  tried; 
all  we  decide  is  that  if,  as  the  pleadings  stand,  the  case  should  be  tried 
in  the  country,  we  will  ncFt  change  the  venue  merely  for  asking, 
without  laying  any  grounds  for  the  application  before  the  Court. 

(a)  Supra, p.  ISO. 
VOL.  2.  29  L 
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H.  T.  1852. 

Queen's  Bench 


MICHAEL  MORIARTY  v.  TIMOTHY  MORIARTY, 
Administrator  of  TIMOTHY  MORIARTY. 


Jan.  12. 

Where  an  ac- 
tion is  brought 
against  an  ad- 
ministrator, 
and    pending 
that  action  a 
cause  petition 
is  filed  to  ad- 
minister    the 
assets   of  the 
deceased,    the 
Court,  under 
the  provisions 
of  the  Chan- 
cery Regula- 
tion   Act, 
stayed  the  pro- 
ceedings ;   but 
in  such  case 
the   costs  of 
the  proceed- 
ings   at   law 
will   not   be 
allowed. 


(Queen's  Bench.J 

Franks  moved,  on  behalf  of  the  defendant,  that,  under  the  provi- 
sions of  the  Chancery  Regulation  Act,  all  further  proceedings  in  this 
suit  be  stayed. 

The  writ  in  the  present  action  was  served  on  the  6th  of  May 
last;  an  appearance  was  entered  thereto  on  the  I7th  of  June  follow- 
ing ;  and  a  declaration  was  filed  on  the  1 5th  of  December.  A  cause 
petition,  wherein  Samuel  Lindsay,  assignee  of  John  Tuite,  was 
petitioner,  and  Timothy  Moriarty  respondent,  to  administer  the 
assets  of  Timothy  Moriarty  (deceased),  was  filed,  under  the  15th 
section  of  the  Chancery  Regulation  Act,  on  the  1 5th  of  November, 
and  a  summary  order  was  obtained  thereon  on  the  27th  of  Novem- 
ber. A  notice  requiring  the  plaintiff  to  stop  was  filed  on  the  20th 
of  December,  and  the  defendant,  on  the  24th  of  December,  pleaded 
to  the  declaration,  to  prevent  judgment  being  marked  for  want  of 
plea. 

By  the  22nd  section  of  13  &  14  Vic,  c.  89  (Chancery  Regulation 
Act),  the  defendant  is  entitled  to  the  order  now  sought.  That 
section  enacts,  "  That  after  the  Court  has  made  any  order  under  the 
*'  Act,  referring  to  the  Master  any  petition  with  respect  to  the  admi- 
''  nistration  of  the  real  and  personal,  or  of  the  personal  estate  of  any 
"  deceased  person,  or  after  a  decree  or  order  has  been  made  by  the 
"  Court  in  any  suit  referring  to  the  Master  the  matter  of  any  such 
*'  administration,  it  shall  not  be  lawful  for  any  creditor  or  other  per- 
"  son,  so  long  as  any  such  order  as  aforesaid  remains  in  force,  to 
'*  commence  or  proceed  with  any  action  against  the  executor  or 
"  administrator  of  such  deceased  person,  or  against  his  heir  or  de- 
''  visee  in  the  case  of  real  estate  so  to  be  administered,  for  any  debt 
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"or  demand  claimed  against  the  estate  of  such  deceased  person,  H.  T.  1852. 

,,     .,           -_             «,**.             .          ..         /.          t.i«*^    Queen*8Bench 
"  Without  the  leave  of  the  Master,  m  wntmg,  first  obtained  in  that     ^ ^ ^ 

"behalf;   and  it  shall  be  lawful  for  any  Judge  of  the  Court,  in  ^ 

"which  any  such  action  is  pending,  to  order  that  all  further  pro-    mobiabty. 

"ceedings  in  such  action   be    stayed    until  after  such  leave   as 

"aforesaid  of  the  Master  has  been  obtained,  and  to  make  such 

"order  as  to  the  costs  of  any  such  action  as  to  such  Judge  ap- 

"  pears  just." 

De  MoleynSy  contra. 

We  admit  the  defendant  is  entitled  to  this  order,  but  having  lain 
by  so  long,  and  the  plaintiff  having  no  notice  of  the  order  made  on 
the  petition  until  the  20th  of  December,  he  is  entitled  to  the  costs 
of  those  proceedings  at  law :  Vernon  v.  Thelusson  (a).  They  should 
have  tendered  us  a  consent  to  pay  the  costs  up  to  the  day  of  notice 
of  their  motion. 

Franks^  in  reply. 

Under  the  old  practice  the  costs  were  considered  as  attached  to 
the  creditor's  demand. 

Per  Curiam, 

We  will  stay  the  proceedings,  the  defendant  paying  the  costs  of 
this  motion,  he  having  taken  a  step  after  notice  of  the  filing  of  the 
petition.  We  give  no  costs  of  the  proceedings  at  law,  as  the  ac- 
tion may  be  hereafter  proceeded  with. 

(a)  1  PhU.  466. 
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H.  T.  1«52. 


NBRilENEY,  in  RepleTtn,  and  in  six  other  cases, 

V. 

THE  GUARDIANS  OF  THE  ROSCOMMON  UNION. 


Jan,  16. 


^T^d^  O'Haoan  (with  him  Meagher)  moved,  on  behalf  of  the  defendants, 

on   toe  same  to  amend  certain  clerical  and  verbal  errors  in  the  avowries  filed  in 
cause  of  action 

were  brooght  the  abov^  actktis,  to  which  the  plaintiffs  had  demnrred  specially, 
against    the  -^  r  r  jf 

Mune  defend-    and  also  that  the  several  actions  might  be  consolidated. 

ant,  the  Court 

refiued    to  Seven  actions  haTe  been  bro«ght  for  the  purpose  of  trying  the 

consolidate 

the  actions,     legality  of  a  distress  Ibr  poor-mtes.     The  same  question  is  common 

the  plaintifis    ^  ^   those  cases,  and  the  event  of  one  action  vrill  decide  all  : 

and  mdmd*   ^omlinson  v.  Bollard  (a).    The  demurrers  taken  and  the  avowries 

Side  A*"  ^t  ^'®  precisely  the  same  in  each  case, 
of  that  suit. 

Mmnley  and  J,  Robinson^  contra. 

With  respect  to  the  amendments,  they  can  only  be  allowed  on 
payment  of  costs.  On  the  other  branch  of  the  motion  the  Court 
have  no  jurisdiction.  It  is  not  the  case  of  one  plaintiff  proceeding 
agamst  seiverai  defendants,  but  of  several  plaintifs  against  one 
defendant. 


Crampton,  J. 

This  motion  is  divisible  into  two  parts;  the  first  is  an  application 
to  amend  the  pleadings  after  a  demurrer  filed;  secondly,  to  con- 
solidate defences. 

Seven  replevin  suits  have  been  commenced,  where  one  would 
have  been  quite  sufficient  to  settle  all  questions  in  dispute.  In 
strictness  the  parties  had  a  right  to  bring  these  suits,  but  there  is 
something  like  oppression  in  it ;  we  however  must  dispose  of  it 
according  to  the  practice  of  the  Court.  The  defendants  have  com- 
mitted a  mistake  in  their  avowries,  and  they  now  seek  a  favour  in 

(a)  4  Q.  B.  642. 


COMMON  LAW  REPORTS.  229 

the  ehape  of  being  allowed  (o  ammid.    Under  such  oircmBatances  H.  T.  18^2. 

,  ,    ,  OiMen's  BancA 

we  always  compel  the  party  to  pay  tbe  costs.  ^^--v-^.^ 

On  the  second  part  of  the  motion  we  make  no  rule  to  consolidate. 

but  the  plaintiff  must  select  one  of  the  said  actions,  the  other  six  to  ROBOOMif on 

abide  the  event  of  that  cause. 


Per  Curiam. 

Let  the  defendants  be  at  liberty  to  amend  the  avowries  in 
these  causes  as  they  may  be  advised,  and  let  the  plaintiffs 
select  one  cause  out  of  the  seven  in  which  to  proceed  ;  and 
let  the  proceedings  in  the  six  remaining  causes  be  stayed, 
and  abide  the  result ;  tLt  idefendants  to  pay  the  costs  of  the 
amendment  and  the  costs  of  this  motion. 


MAUNSELL,  in  Replevin,  v.   PURCELL. 

Jan,  16. 

R.  Lane,  on  behalf  of  the  drfJMidant,  moved  that  the  proceedings  in  proceedings  in 

this  cause  be  stayed*  the  defendant  undertaking  to  pay  the  plaintiff  ^]|^J^^^|^^ 

the  costs  in  this  cause  when  taxed  and  ascertained,  and  the  coats  of  ^^'  ^^^  . 

payment   of 

the  distress  and  replevin ;  and  further  undertaking  that  the  replevin  ^®  ^.^   <>f 

the  action  and 

bond  be  given  up  to  be  cancelled,  or  that  the  defendant  be  at  liberty  distress,   and 

costs  of  the 

to  bring  in  and  lodge  money  in  Court  by  way  of  oompensation  or  application, 

and  dcliyering 

amends  for  the  taking  of  the  goods  in  the  declaration  mentioned,  up  the  bail 

bond    to    be 
The  declaration  was  filed  in  last  Hilary  Term,  and  the  defendant  cancelled, 

has  put  in  the  usual  avowries.    The  action  is  grounded  on  an  oniis*  g^gx    &!^ 

sion  by  the  bailiff  of  the  defendant,  he  not  having  inserted  in  his  S"^e*dedS? 

notice  of  distress  his  place  of  residence ;  the  avowry  consequeatl^  ration. 

cannot  be  sustained.     The  declaration  is  in  the  general  form,  and 

does  not  assign  special  damage,  the  plaintiff  cannot  therefore  be 

prejudiced  by  the  granting  of  this  order.     In  Banks  v.  Biand(a) 

a  similar  rule  was  made. 

(a)  3  M.  &  Sel.  525. 
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H.  T.  1852.        J,  Greene  and  J?.  Armstrong,  on  behalf  of  the  plaintiff,  did  not 
Queen* a  Bench 

' — ^v '     resist  the  application,  but  submitted  they  were  entitled  to  the  costs 

MAUNSELL         .     , 

^^  of  the  motion. 

PURCELL. 

Per  Curiam. 

Let  all  proceedings  in  this  cause  be  stayed,  and  the  replevin 
bond  be  cancelled.  Let  the  defendant  pay  the  plaintiff  the 
costs  of  the  proceedings  and  the  costs  of  this  motion. 


MONTGOMERY  and  BRISTOW, 
Public  Officers  of  the  Northern  Banking  Company, 

V, 

M.  T.  1851.  BYRNE. 

Nov,  6,  13. 

In  the  condi-  Macdonogh  (with  him  E,  Bktckbume),  on  behalf  of  the  defendant, 

tion  of  a  bond, 

reciting  that    moved  that  he  be  discharged  from  custody  from  the  writ  of  capias 

the  defendant 

kept  an    BC'    ad  satisfaciendum  which  had  issued  in  this  cause,  and  that  the  writ 

and  discounted  ^^^  ^^®  committal  be  set  aside,  on  the  ground  that  the  execution 

^g:'  ^d     -«  «««e<i  improvidently  and  contrary  to  law.  and  without  any 

tiM  wiA°"a    s"gg®8^^^"  0^  breaches   or  inquiry   of  damages,   contrary   to   the 

Banking  Com-   9   W.  3,  c.   10. 
pany,    was 
contained    an 

agreement  that  ifW.  B.  (the  defendant)  and  A.  G.,  or  cither  of  them,  their  heirs, 
&,,  should  satisfy  and  pay  such  sums  of  money  as  they  might  be  indebted  in  to  the 
Bulking  Company  for  advances,  then  the  bond  was  to  haye  no  effect ;  and  there  was 
also  a  proyiso,  that  it  might  be  lawful  for  the  Banking  Company  to  enter  judgment  on 
the  bond  by  virtue  of  a  warrant  of  attorney,  and  sue  out  execution  on  said  judgment 
for  the  amount  of  such  sums  as  should  appear  by  the  books  of  the  Company  to  be 
due  and  owing  by  the  obligors  or  either  of  them,  without  filing  any  suggestion  of 
breaches  upon  the  bond.  The  defendant  was  arrested  on  a  ca.  sa.,  issued  on  foot  of 
a  judgment  so  entered,  without  any  suggestion  of  breaches  being  filed. 

Held,  that  the  execution  was  irregular,  such  case  coming  within  the  provisions 
of  the  statute  9  W,  3,  c.  10,  and  requiring  a  suggestion  of  breaches. 

Held  also,  tiiat  the  provisions  of  the  statute  are  mandatory,  and  cannot  be  waived 
by  agreement  between  the  parties. 

Delaanar  v.  Murphy  (13  Ir.  Law  Rep.  195)  followed. 
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The  defendant  had  been  arrested  on  a  judgment  marked  on  a  M.  T.  185L 
bond,  with  warrant  of  attorney,  in  the  penal  sum  of  £4800.     The      — ^-v — -^ 
bond  bore  date  the  28th  of  September  1842.   By  the  condition,  ^^ 

after  reciting  that  William  Byrne  and  one  Arthur  Gaffikin  had 
theretofore  kept  an  account  with  the  Northern  Banking  Company, 
and  had  discounted  with  them  bills  of  exchange  and  other  nego- 
tiable securities,  and  had  received  advances  from   them,   so  that 
there   was   then  due   and  owing  by  William  Byrne   and   Arthur 
Gaffikin  to  the  Banking  Company  a  considerable  sum  of  money ; 
and  also  that  the  Banking  Company  had  for  some  time  past  held, 
and  then  held,  certain  title  deeds  of  certain  properties  belonging 
to  William  Byrne  and  Arthur  Gaffikin  under  an  equitable  mort- 
gage, as  a  security  for  any  balance  which  might  become   due  to 
the  Banking   Company  by  William   Byrne   and  Arthur  Gaffikin 
in  their   dealings  with   each  other  ;   it   was  agreed  and  declared 
that  if  William  Byrne  and  Arthur  Gaffikin,  or  either  of  them,  or 
the  heirs,  executors  or  administrators  of  them,  or  of  either  of  them, 
should  and  would  from  time  to  time,  and  at  all  times  thereafter, 
well  and  truly  satisfy  and  pay,  or  cause  to  be  paid,  on  demand,  unto 
the  Northern  Banking  Company  all  and  every  such  sum  and  sums 
of  money  as  they  the  said  William  Byrne  and  Arthur  Gaffikin,  or 
either  of  them,  or  their  respective  executors  or  administrators,  then 
were  or  was,  or  should,  or  might,  at  any  time  thereafter  be  indebted 
in  or  owe,  or  be  or  become  liable  for  the  payment  of,  to  the  Banking 
Company,  for,  by  reason  or  on  account  of  any  advance  then  made, 
or  thereafter  to  be  made,  by  the  said  Company  to  William  Byrne 
or  Arthur  Gaffikin,  or  either  of  them,  or  at  the  instance  or  request 

• 

of  them,  or  on  foot  of  any  draft  or  drafts,  bill  or  bills  of  exchange, 
promissory  note,  or  other  securities,  which  the  Banking  Company 
had  already  accepted,  discounted  or  paid,  or  should  or  might  there- 
after accept,  discount  or  pay,  on  account  of  William  Byrne  and 
Arthur  Gaffikin,  or  either  of  them,  or  in  or  for  which  William 
Bjrme  or  Arthur  Gaffikin,  or  either  of  them,  either  upon  their  own 
proper  account,  or  upon  the  account  of  them  or  either  of  them 
jointly  with  any  other  person  or  persons  whomsoever,  then  were  or 
was,  or  should  by  any  means  howsoever  become  indebted  in,  be  or 
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M.  T.  1851.  become  liable  for  the  pajment  to  the  Banking  Company,  together 

Qu€eu*s  Bench 

' , with  interest 

MOVTOOMKET 

V.  Provided  always,  and  it  was  thereby  declared,  that   it  shonkl 

BTRNB. 

and  might  be  lawful  for  Hogh  Montgomery  and  James  Bristow, 
their  ezecQtors,  administrators  or  assigns,  at  any  time  thereafter, 
to  enter  up  judgment  or  judgments  against  William  Byrne  and 
Arthur  Gaffikin  jointly  or  severally  upon  said  bond  or  obligation, 
by  virtue  of  the  warrant  of  attorney  for  that  purpose,  and  to 
sue  out  execution  or  executions  upon  said  judgment  or  judgments 
for  the  full  amount  of  such  sums  of  money  as  should  appear 
by  the  books  of  the  Company  to  be  due  and  owing  by  William 
Byrne  and  Arthur  Gaffikin,  or  either  of  them,  or  their  heirs,  execu* 
tors  or  administrators,  to  the  Company,  without  Jiiing  any  suffgeUian 
of  breaches  ypon  the  said  bond  or  obligationy  or  vpon  ang  Judgment 
thctt  might  have  been  entered  thereon^  or  taking  any  inquiry  to 
ascertain  the  sum  really  due  to  the  Company  by  William  Byrne 
and  Arthur  Gaffikin,  or  without  issuing  any  scire  facias  to  revive 
said  judgment. 

On  this  bond  judgment  was  entered  in  1847,  and  on  this  judg- 
ment execution  was  issued,  and  the  defendant  arrested  thereunder. 

Macdonogh, 

The  practice  is  quite  settled,  that  on  a  bond  similar  to  the  present 
the  obligee  is  bound  to  enter  a  suggestion  of  breaches  before  issuing* 
execution.  This  is  not  a  mere  money  bond;  for  the  amount  for 
which  the  execution  issued  consists  of  a  variety  of  sums,  for  interest, 
discount  and  other  transactions  between  the  parties.  With  r^ard 
to  the  proviso  in  the  bond  that  the  plaintiff  may  issue  execution 
without  suggestion  of  breaches,  it  has  been  decided  that  the  pro- 
visions of  the  statute  9  W,  3,  c.  10,  being  mandatory,  their  effect 
cannot  be  waived  by  any  agreement  of  the  parties :  Delaeour  v. 
Murphy  (a)  ;  Hurst  v.  Jennings  (6). 

But  it  is  contended  that  because  the  defendant,  after  his  arrest, 
filed  a  petition  in  the  Insolvent  Court  for  his  discharge  under  the 
Insolvent  Act,  in  the  schedule  to  which  petition  he  inserted  the 

(<i)  13  Ir.  Law  Rep.  195.  (6)  5  B.  &  C.  650. 
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Actual   amount  claimed  by  the  plaintiffs  as  the  sum  for  which  he  M.  T.  1851. 

Queen's  Bench 
was  detained  in  custody,  adding  in  the  margin  of  the  schedule  that — —^ 

MONTGOMEBT 

this  claim   was  disputed,  is  an  admission  of  the  debt.     But  that  v, 

schedule  can  be  no  admission,  because  it  was  filed  under  certain 
circumstances  to  enable  the  defendant  to  obtain  his  discharge  from 
custody  on  giving  bail,  and  because  it  was  also  qualified  by  the 
observation  in  the  margin,  that  the  debt  in  question  was  disputed. 


Martlet/  and  W,  C,  Dohhs^  contra. 

This  is  not  a  case  for  a  suggestion  of  breaches ;  the  facts  bring  it 
directly  within  the  authority  of  Gorman  v.  Hinks  (a),  which  has 
not  been  overruled.  That  case  went  further  than  the  subsequent 
cases,  but  it  is  in  accordance  with  the  English  authorities.  The 
case  of  Green  v.  Shell  (h)  was  decided  on  the  different  wording  in 
the  English  and  Irish  statutes;  but  was  overruled  by  Gorman  v. 
HinkSj  establishing  that  the  statute  contemplated  an  adverse  suit. 
Where  the  bond  is  a  mere  money  bond  to  be  void  on  payment  of  a 
precedent  debt,  it  is  not  a  bond  within  the  statute.  Stratton  v. 
Codd  {c)  was  the  first  case  impugning  the  authority  of  Gorman  v. 
Hinksy  but  the  judgment  in  that  case  fully  bears  out  the  position 
that  'where  the  bond  is  a  mere  money  bond,  a  simple  matter  of 
computation,  it  is  not  a  case  for  a  suggestion  of  breaches.  Hurst 
v.  Jennings  is  expressly  put  on  the  ground  that  the  judgment  was 
obtained  by  a  contrivance  devised  to  evade  the  statute.  When  the 
damages  are  unliqui^tcd  there  must  be  a  suggestion  of  breaches, 
but  in  the  case  of  a  simple  money  payment  that  is  not  necessary. — 
[Cramfton.  J.  Suppose  this  were  not  the  case  of  a  judgment  on 
a  warrant  of  attorney,  but  that  an  action  had  been  brought  on  the 
bond,  and  a  judgment  was  had  by  default,  would  the  conuzee  then 
not  be  compelled  to  go  before  the  Prothonotary  of  the  Court  to  ascer- 
tain the  amount  due? — Blackburne,  C.  J.  This  is  not  a  case  of 
simple  arithmetical  computation,  there  is  a  recital  of  a  course  of 
dealing  in  which  there  may  be  computations  of  interest  and  com- 
pound interest.] 

Assuming  it  is  a  case  within  the  statute  requiring  a  suggestion, 

(a)  Batty,  527.  (b)  J.  &  Bon.  214,  ». 

(c)  9  Ir.  Law  Bep.  1. 
VOL.  2.  30  L 
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M.  T.  1 85 1 .  the  proviso  dispenses  with  the  necessity  for  it    This  case  is  dis" 

V ^^ '     tinguishable   from  the  case  of  Delacour  v.  Murphy;   there   the 

t;,  parties  entered  into  an  agreement  contrary  to  the  very  poncy  of  the 

BTRNK.  statute,  and  it  was  held  by  the  Court  of  Exchequer  that  it  would 
be  in  contravention  of  that  policy  to  allow  the  plaintiff  to  dispense 
with  an  obligation  which  the  law  imposed  on  him;  but  here  the 
defendant  enters  into  a  contract  expressly  intended  for  his  own 
advantage,  and  solely  for  his  benefit.  The  statute  of  William 
shows  by  its  recitals  that  it  was  passed  both  for  the  benefit  of 
plaintiffs  and  defendants. 

Further,  this  motion  is  addressed  to  the  discretion  of  the  Court, 
and  the  defendant  having  filed  his  schedule  admitting  the  debt,  the 
Court  will  not  now  interfere  in  his  favour. 

E.  Blachbume^  in  reply,  was  not  called  on. 

Blackbubnb,  C.  J. 

This  case  comes  within  the  principle  of  the  decision  of  this  Court 
in  Stratton  v.  Codd.  The  case  is  one  in  which  the  customer  of 
a  Banking  Company  executes  a  bond  to  secure  the  payment  of 
advances  to  be  made  to  him.  The  Court,  being  aware  that  a  dealing 
such  as  this  is  oflen  of  a  complicated  character,  including  charges 
for  interest,  discount  and  other  matters  of  a  mercantile  character, 
are  of  opinion  that  it  comes  clearly  within  the  meaning  of  the  statute 
of  9  W,  3,  c.  10,  and  see  nothing  in  the  case  to  distinguish  it  from 
Delacour  v.  Murphy,  which  establishes  that  it  would  be  contrary 
to  public  policy  to  give  efiect  to  an  agreement  or  contract  nullify- 
ing the  provisions  of  the  salutary  enactment  of  that  statute. 

As  to  the  objection  that  the  defendant,  by  filing  his  schedule, 
admitting  this  claim,  has  precluded  himself  from  the  interposition  of 
the  Court ;  it  appears  to  us  that  the  schedule  was  not  filed  under 
such  circumstances  as  would  prevent  the  defendant  availing  himself 
of  this  irregularity.  We  will  therefore  set  aside  the  execution,  the 
«  defendant  undertaking  to  bring  no  action. 


The  plaintiflt  thereupon  issued  a  writ  of  seirt  fadaSj  tested 
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31  St  December  1851.    This  tcire  facitu  recited  the  recovery  of  M.  T.  1 851. 
a  jadgment  against  the  defendant,  as  of  Trinity  Term  1842,  for v ' 

MONTGOMERT 

the  sum  of  £4800   and  costs  ;   that  this  jadgment  had  been   re-  v. 

covered  upon  a  bond,  bearing  date  the  28th  of  September  ]842, 
in  the  penal  sum  of  £4800,  but  under  a  certain  condition  [setting 
forth  the  condition  as  ante,  p.  231].  The  scire  facias  further  stated 
that  this  judgment  had  been  revived  in  Trinity  Term  1850,  and  then 
set  forth  in  a  suggestion  several  breaches  of  the  condition,  and  con- 
cluded with  the  usual  command,  to  summon  the  defendant  to  answer 
why  execution  should  not  be  awarded  against  him  on  the  judgment 
for  the  damages  to  be  assessed  by  reason  of  his  breach  of  the  said 
condition. 

This  writ  was  served  on  the  defendant,  endorsed  as  a  suggestion 
of  breaches.  The  defendant  not  having  pleaded  thereto,  the  plain- 
tiffs marked  judgment.  ^   ^  .«  2 

Jan.  15. 


Macdonogh  (with  him  E.  Blachburne)  now  moved  that  the  said  Whereajudg- 

ment    was 
writ  of  scire  facias^  and  all  subsequent  proceedings  thereon,  be  set  obtained    by 

•J      /•       •  1     -x  I      •         •        J       'xi-     X  •         warrant  of  at- 

aside   for  irregularity,  same  having  issued  without  any  previous  tomej  on  a 

suggestion  of  breaches  having  been  filed ;  and  also  because  the  same  tjoned  for  the 
was  informal,  and  contrary  to  the  practice  of  the  Court,  a  suggestion  JJvancefl  to 
of  breaches  having  been  introduced  in  the  writ.  1  Banking 

This  writ  is  null  and  void.     There  are  two  writs  of  scire  facias  *  *"';*  fadoM 

was   issued 

usually  issued ;  first,  a  scire  facias  under  the    Statute   of  West-  thereon,    sug- 
gesting in  the 
minster  to  revive  a  judgment  more  than  a  year  old;  secondly,  a  body  of  the 

tare    facias 
special  scire  facias   under  the  statute  9    W.   3,  c.   10.     The  8th  breacliesof  the 

condition,  and 
section  of  that  latter  Act,  after  reciting  that,  as  the  law  then  stood,  judgment  was 

.-  ^.  ,  1.      J  ^i.  1  obtained   on 

if  any  action  was  commenced  upon  any  bond,  or  other  penal  sum,  ^j^  ^^^  f^ 

for  performance  of  covenants  or  other  agreements  in  any  deed  or  Qf^pj^  ^^^ 

indenture,  the  party  that  brings  the  same   could  only  assign  one  ^'"J  ^^^^ 

breach  of  covenant,  enacts,  that  in  all  actions  which  shall  be  com-  "  irregular. 

Semble — 
menced  in  any  of  his  Majesty's  Courts  of  Record  in  this  kingdom,  Such  objection 

upon  any  bond  or  bonds,  or  on  any  penal  sum  for  non-performance  ©n    demurrer, 

.,  ,  X      •  •   J     A  -x*        the   statute  9 

oi    any  covenants    or    agreements   m    any    indenture   or   writing  ||r  3    p.    10 

only  authoris- 
ing the  embodying  in  the  writ  the  suggestion  of  breaches  where  a  previous  sugges- 
tion had  been  filed  on  the  roll  of  the  judgment. 


HUhMK. 
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fl«  T.  1852.  roDtained^  the  plaintiff  may  aflsign  as  many  breaches  of  the  aatd^ 

(Jy0gn'$  litMch 

^— —  ^-— .^     corenanti  or  agreements  as  be  shall  think  fit;  and  thereupon  the 
V.  jurj,  on  the  trial  of  such  action,  are  to  assess  not  onlj  damages  and 

costs  of  snit,  but  also  to  give  damages  for  such  of  said  breaches  as 
the  plaintiff  shall  prove   to  have  been  broken.     And  if  it  shall 
happen  that  tlie  defendant  shall  not  plead  to  the  issue,  but  judg- 
ment shall  be  given  against  him  upon  demurrer,  or  by  nil  dieit^  nam 
turn  informatuif  cognovit  actionem,  or  the  like ;  then,  and  in  such 
case,  it  shall  be  lawful  for  the  plaintiff  to  suggest  upon  the  roll  of 
the  record  in  such  action  as  many  breaches  of  said  covenants  and 
agreements  as  he  may  think  proper ;  upon  which  suggestion  a  writ 
\H  to  isHue  to  the  Sheriff  of  the  county  where  the  action  shall  be 
brought,  to  summon  a  jury  to  appear  before  the  Justices,  &c.,  to 
inquire  into  the  truth  of  each  of  those   breaches,  and  to  assess 
dnnmgoa  sovorally  thereon ;  and  that  the  Judge,  &c.,  shall  make  a 
n^turn  of  said  writ,  and  the  due  execution  thereof;  which  said  writ 
shall  be  tiled,  and  judgment  shall  be  entered  thereon,  as  in  cases  of 
writs  of  inquiry  of  damages.     And  in  case  the  defendant  pay  into 
(^ourt  the  damages  so  assessed  by  the  jury,  with  costs,  a  stay  of 
oxecution  shall  be  entered ;  but  if  the  damages  do  not  amount  to 
the  penalty  of  the  bond,  such  judgment  is  still  to  remain  in  foroe  as 
A  Airthor  security  to  answer  damages  to  be  sustained  by  further 
breach,  as  far  as  the  remainder  of  the  penalty  reaches.    Upon  which 
breach  the  plaintiff  shall  be  at  liberty  to  sue  forth  a  writ  of  scire 
/0titis  u|)on   the  judgment,   grounded    upon   suggestion   of  other 
bn^aohes  of  tlie  covenants  or  agreements  i^pon  the  roll  of  the 
juiigintnt^  and  thereupon  to  summon  the  defendant  to  show  cause 
why  oxecution  should  not  be  awarded  upon  the  judgment;  upon 
whioh  there  sliall  be  the  like  proceedings  as  there  was  in  the  original 
aetion  upon  the  bond  for  assessing  damages,  il-c 

The  mistake  into  which  the  plaintitil^  have  fallen  is,  that  in  pro- 
ct>eding  under  that  statute  of  IT.  ^  they  have  not  put  themselves 
in  a  condition  to  utsue  a  m^ty  fsKt^ts  in  the  present  form.  Two 
eiHinvtii  wtt^  open  to  them  :  first*  if  they  had  a  subsisting  judgment, 
a  simple  sugJ|^?«tion  of  breaches  should  haw  been  filed  up^i  the  roll 
of  the  record ;  but  the  plaintiff  not  having  a  snhsistiiig  jodgmcat. 
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their  course  then  was  to  issue  a  seire  facias  in  the  ordinary  form  to  H.  T.  1852. 

Queen* »  Bench 
revive  the  judgment ;  and,  having  obtained  judgment  thereon,  then      — '-. ' 

MONTGOUEBT 

to  file  a  suggestion  of  breaches  on  the  roll  of  the  record  of  that  v. 

BYBNB. 

judgment.  Neither  of  these  courses  was  adopted,  but  this  special 
form  of  scire  facias  is  had  recourse  to,  which  in  no  case  could  issue 
in  a  proceeding  for  breaches  in  the  first  instance,  but  only  in  the 
case  of  a  proceeding  for  further  breaches :  2  Rich,  C.  P,  p.  285  ; 
Tidd  's  Forms,  p.  203,  8th  ed. — [Moobe,  J.  If  in  declaring  on  the 
bond,  the  plaintiff  maj  at  the  same  time  assign  breaches,  what  is  the 
difference  between  assigning  them  in  the  declaration  on  the  bond 
and  suggesting  them  in  the  scire  facias,  which  in  this  country  is 
treated  as  a  declaration  ?] — According  to  the  terms  of  the  Act,  when 
judgment  is  given  against  the  defendant  on  nil  diciiy  as  here,  the 
plaintiff  then  is  to  suggest  on  the  roll  as  many  breaches  as  he  shall 
think  fit ;  but  there  is  no  provision  for  his  issuing  a  scire  facias 
until  further  breaches  occur. — [Perbin,  J.  Could  they  not  have 
assigned  these  breaches  in  an  action  on  the  judgment?  and  if  so, 
why  may  they  not  do  so  in  the  scire  facias  f — Moobe,  J.  If  the 
statutable  scire  facias  be  intended  to  combine  both,  why  should 
there  be  a  scire  facias  under  the  Statute  of  Westminster?] — It 
does  not ;  for  if  but  one  month  had  elapsed  after  the  first  suggestion 
on  the  roll,  a  scire  facias  must  issue,  in  which  case  a  revival  would 
not  be  necessary.  In  Quin  v.  King  (a),  Parke,  B.,  says : — "  There 
'*  are  two  classes  of  cases  contemplated  by  the  statute — one,  in 
'*  which  breaches  may  be  assigned  in  the  declaration — the  other,  in 
*'  which  they  may  be  suggested  on  the  roll ;  if  they  are  assigned,  the 
''jury  may  assess  the  damages  without  a  special  venire ;  but  when 
*'  they  are  suggested,  there  ought  to  be  a  special  venire  to  enable 
''  them."  So  here,  to  place  them  in  a  condition  to  file  this  scire 
facias,  they  ought  in  the  first  instance  to  have  obtained  judgment 
on  the  scire  facias.  In  1  Saund,  p.  58,  /.  A.,  it  is  stated  in  each 
case  the  plaintiff  must  suggest  on  the  roll  breaches  of  the  covenants 
he  seeks  satisfaction  for.  The  manner  of  doing  it  will,  in  some 
measure,  depend  upon  what  stage  the  proceedings  are  in  at  the  time 
of  the  demurrer,  or  judgment  by  default.     If  the  demurrer  be  to  the 

(a)  1  M.  &  W.  46. 
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H.  T.  1852.  declaration,  or  if  the  jadgment  by  default  be  for  want  of  a  plea  to 
Q»een*8Baich 
^ — V '     the  declaration,  the  plaintiff  must  make  his  suggestion  in  the  form 

MONTGOMERT 

V.  given  when  the  plaintiff  states  the  whole  in  his  declaration.     If  anj 

further  breaches  of  covenant  are  committed,  the  Act  directs  that  the 
plaintiff  may  sue  out  a  scire  facias  upon  the  judgment.  And  again, 
in  2  Sound,  p.  187,  c,  it  is  said  : — ''It  seems,  from  the  words  of  the 
"  statute,  that  he  maj  in  a  scire  facias  on  the  judgment  state  the 
'*  other  covenants  and  assign  breaches  upon  them ;"  and  in  note  g 
it  is  remarked  the  plaintiff  cannot,  in  the  scire  facias  sued  upon  the 
judgment  under  the  statute,  suggest  as  a  breach  any  thing  which  he 
might  have  originally  assigned  or  suggested  as  a  breach  :  Harrap  v. 
Armitage  (a). — [Ceabipton,  J.  Why  did  you  not  demur  to  this 
scire  facias  ^] — The  plaintiffs  did  not  treat  it  as  a  pleading,  but 
endorsed  it  as  a  suggestion  of  breaches ;  and  being  irregular  in  that 
respect,  the  proper  course  is  to  move  to  set  it  aside  for  such  irre- 
gularity. Further,  in  the  ordinary  scire  fadiu  the  party  is  caUed 
on  to  show  cause  why  execution  should  not  be  had  on  the  judgment, 
which  would  thereupon  put  an  end  to  the  judgment  had  in  the  case ; 
it  stands  as  a  further  security. 

Martley  and  W,  C  Dobbs,  contra. 

It  is  admitted  that  this  proceeding  would  have  been  perfectly 
formal  and  regular  if  there  had  been  a  former  suggestion  of  breaches, 
but  the  omission  of  that  does  not  render  the  subsequent  proceedings 
irregular. — [Moore,  J.  In  point  of  convenience  it  would  appear  to 
be  the  more  desirable  practice,  for  it  would  prevent  the  necessity  of 
two  trials.] — The  distinction  between  the  cases  is  this — ^when  the 
breaches  are  anterior  to  the  judgment,  and  not  suggested  in  the 
declaration,  they  are  then  to  be  suggested  on  the  roll ;  but  when 
subsequent,  all  must  be  suggested  in  a  scire  facias.  The  whole 
difficulty  here  arises  from  the  decision  of  the  Court  in  StraUon  v. 
Codd{b),  requiring  a  suggestion  to  be  entered  on  a  judgment  obtained 
on  a  warrant  of  attorney.  Before  that  case  there  was  no  settled 
practice  on  the  subject ;  but  lately  the  practice  was  discussed  in  the 
Court  of  Exchequer  in  the  case  of  Morgan  v.  Steele^  and  settled  in 

(a)  12  Pri.  441 .  (6)  9  Ir.  Law  Rep.  1 . 
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accordance  with  the  practice  here  adopted.   If  breaches  be  suggested  H.  T.  1 852. 

1              .  /»        1                      n    ,                           11       Queen* 8  Bench 
on  the  scire  facias^  that  satisfies  the  terms  of  the  statute,  and  the      ^ ' 

MONTGOHSBT 

introduction  of  the  word   ^' further^  was,  in  consequence  of  the  t;, 

practice  in  England  being  to  assign  breaches  in  the  first  instance  btbkk. 
in  the  declaration ;  whereas  this  being  a  judgment  on*  warrant  of 
attorney,  no  formal  declaration  is  ever  filed.  In  Ethersey  v.  JcLck- 
son  (a),  after  oyer  of  the  condition,  and  nan  est  factum  pleaded  to 
debt  on  bond,  on  which  issue  was  joined  and  notice  of  trial  given, 
it  was  held  the  plaintifi*  might  enter  a  suggestion  on  the  roll  and 
assign  breaches;  and  the  Court  said  that  this  statute  required  a 
liberal  and  beneficial  construction,  it  being  made  in  advancement 
of  justice  and  in  ease  of  defendants ;  showing  it  was  manifest  that^ 
the  Legislature  contemplated  cases  where  the  plaintifi*  had  .not  ori- 
ginally assigned  breaches  in  his  declaration,  which  the  statute 
enabled  him  to  supply  by  entering  a  suggestion  on  the  record 
even  after  judgment.  At  all  events,  if  the  objection  be  at  all  sus- 
tainable, the  defendant  ought  to  have  raised  it  on  demurrer. 

£!,  Blachbume  replied. 

Blackburne,  C.  J. 

The  Court  consider  this  is  not  a  case  calling  for  their  interference. 
We  therefore  say — ^no  rule,  and  no  costs. 

Crampton,  J. 

This  is  a  case  of  nicety,  and  I  feel  some  difficulty  in  arriving  at 
the  same  conclusion  as  the  Lord  Chief  Justice.  I  think  there 
are  inconveniences  in  the  way  of  the  practice  we  are  called  upon  to 
adopt.  It  is  the  first  time  I  have  heard  of  incorporating  two 
separate  proceedings,  save  in  the  very  case  provided  for  by  this 
special  statute.  There  are  two  classes  of  cases  in  which  breaches 
must  be  assigned  or  suggested ;  one  when  they  are  assigned  before 
judgment,  and  the  other  when  they  are  suggested  after  judgment. 
For  by  the  8th  section,  where  the  plaintifi*  brings  an  action  on 
any  bond  or  penal  sum  for  the  performance  of  covenants,  he  may 

(a)  8  T.  B.  255. 
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H.  T.  1652.  assign  as  many  breaches  as  he  thinks  fit;  that  is  the  first  class  of 
Qu9en*s  Bench 
. cases.     Now  undoubtedly  a  scire  facias  is  under  certain  authorities 

MONTOOMERT 

9.  treated  as  an  action,  but  it  cannot  be  considered  an  action  on  a 

BYBME. 

bond ;  therefore  I  should  say,  no  power  is  given  by  the  statute  to 
suggest  breaches  in  the  writ. 

The  second  ckss  of  cases  comprises  those  after  judgment.  There 
the  plaintiff  has  power  to  suggest  breaches  on  the  roll.  Now  if  any 
breaches  be  suggested  here,  they  are  not  on  the  roll,  they  are 
suggested  on  a  sdre  facias^  not  within  the  exigency  of  this  statute ; 
they  therefore  remain  to  be  suggested  on  the  roll.  I  should  be  dis- 
posed to  think  that,  before  execution  issued,  it  would  be  necessary 
to  enter  a  suggestion  on  the  roll ;  the  scire  facias  may  be  incorpo- 
rated with  the  record,  and  so  put  upon  the  roll,  but  the  suggestion 
is  to  be  made  upon  an  actual  subsisting  judgment  j  here  there  is 
no  actual  subsisting  judgment.  There  is  no  use  in  introducing  thb 
matter  on  the  writ ;  in  my  opinion  it  is  only  surplusage,  and  yet 
after  judgment  on  this  scire  facias  we  are  called  on  to  set  aside 
these  proceedings.  I  think  that  is  rather  a  strong  motion.  It  is  open 
to  the  defendant  to  demur,  and  therefore  I  concur  in  the  rule  that 
this  motion  cannot  be  sustained. 

PXRBIM,   J. 

It  has  lately  been  decided  that  cases  like  the  present  are  within 
the  statute  of  FF.  3,  and  that  breaches  must  be  assigned  on  the 
judgment.  Taking  that  decision  to  be  the  law,  and  abiding  by 
it,  what  are  the  words  of  the  statute  ?  That  in  all  actions  on  bond 
or  penal  sum  for  non-performance  of  covenants,  the  plaintiff  may 
assign  as  many  breaches  as  he  pleases.  The  Court  has  ruled 
that  may  there  is  to  be  read  as  must;  and  that  the  provision  of 
the  statute  is  imperative  on  the  plaintiff.  I  consider  that  the 
issuing  the  writ  of  scire  facias  amounts  to  bringing  an  aetioiiy 
and  that  action  is  brought  for  the  purpose  of  inquiring  why  the 
plaintiff  should  not  have  execution  on  the  judgment,  bond  or 
whatever  else  it  may  be,  and  to  which  the  defendant  may  plead.  But 
it  is  said  in  this  country  we  have  no  declaration  in  scire  facias; 
and  that  we  should  hold  the  true  course  to  be,  for  the  party  to 
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iflsue  the  ordinary  writ  of  scire  faeia»,  and  then  if  he  thought  fit^  H.  T.  1852. 
to  insert  therein,  as  in  a  declaration,  breaches,  the  rule  being  that  \!!^!4-«-^ 
there  is  no  declaration,  but  that  the  scire  facia»  should  embody 
the  whole  declaration,  and  there  is  nothing  in  the  statute  to  prevent 
his  so  doing.  I  should  rather  mark  judgment,  and  then  suggest 
breaches  on  the  roll  of  the  action  of  scire  facias  in  conformity  with 
the  provisions  of  the  statute.  But  the  party  has  thought  fit  to  in- 
corporate the  suggestion,  and  in  so  doing  I  cannot  say  that  he  has 
done  any  thing  illegal  or  wrong.  It  appears  to  me  the  defendant 
has  nothing  to  complain  of,  for  the  plaintiffs  cannot  obtain  execu- 
tion until  they  issue  a  venire  ad  inquirendum.  I  do  not  think  we 
would  be  warranted  in  setting  aside  this  scire  facias. 

m 

MOORB,  J. 

I  concur  in  the  judgment  of  the  Court.  It  is  not  requbite  I 
should  give  an  opinion  how  far  it  is  necessary  to  incorporate  this 
with  the  scire  facias.  I  entertain  a  difficulty  with  regard  to  that 
at  present,  and  am  inclined  to  think  it  cannot  be  done.  The  statute 
provides  for  three  classes  of  cases : — First,  where  there  is  an  action 
on  the  bond ;  there  in  the  declaration  there  may  be  a  suggestion  of 
breaches :  the  next  is  where  a  party  proceeds  on  a  judgment  in  the 
first  instance  by  a  suggestion  on  the  roll :  and  the  third  is,  where, 
after  a  previous  suggestion,  he  issues  a  scire  facias  to  found  a 
suggestion  of  further  breaches.  In  my  opinion  the  two  may  be 
incorpoi^ated  when  the  proceeding  is  on  a  bond ;  but  that  cannot  be 
done  after  judgment  in  a  scire  facias  ;  however,  I  give  no  decided 
opinion  on  that  point.  The  application  here  is  to  set  aside  the  pro- 
ceedings for  irregularity.  It  is  plainly  impossible,  however,  that 
the  plaintiff  could  proceed  on  the  judgment  without  a  scire  facias  ; 
and  although  that  may  contain  more  than  is  necessary  or  warranted, 
I  cannot  come  to  the  conclusion  that  it  is  a  nullity  in  consequence 
of  that.  I  concur  with  my  Brother  Crampton  in  opinion  that  if 
the  effect  of  this  incorporation  was  to  vitiate  the  writ,  the  course  to 
correct  that  should  have  been  by  demurrer,  instead  of  moving  to 
set  it  aside  for  irregularity.  I  further  think  it  is  impossible  for  the 
plaintiffs  to  proceed  to  issue  an  execution  until  they  have  a  trial  and 

VOL,   2.  31   L 
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H.  T.  1 852.  finding  on  the  saggestion  of  breaches.    The  defendant  therefore  is 
Queen^s  Bench 
^- — V '     not  prejudiced,  and  consequently  there  is  no  foundation  for  setting 

MONTOOMEBT 

V,  aside  the  proceedings  for  irregularity. 

BTBNX. 

No  rule- 


Afterwards,  by  reason  of  the  opinion  expressed  by  some  of  the 

Members  of  the  Court  that  the  suggestion  of  breaches  in  the  scire 

facias  was  superfluous  and  a  nullity,  although  it  did  not  vitiate  the 

writ)  the  following  rule  was,  by  consent  of  the  parties,  substituted 

for  the  original  order: — 

Let  the  judgment  marked  upon  the  scire  facias  in  this  cause 
be  set  aside,  and  let  the  plaintiffs  be  at  liberty  to  amend  the 
scire  facias  as  they  may  be  advised.  Let  defendant  have 
two  days  time  to  plead  to  the  scire  facias^  after  notice  served 
upon  said  defendant  of  such  amendment ;  such  plea  to  be 
to  the  scire  facias  as  if  in  the  common  form,  and  not  to 
raise  any  objection  by  said  plea  to  its  present  form ;  and 
let  defendant  pay  to  the  plaintiffs  the  costs  of  said  judg- 
ment, and  also  the  costs  of  this  motion. 


Note. — ^The  plaintifiB  amended  the  scire  facias  by  striking  out  the  suggestioB 
of  breaches,  and  the  defendant  pleaded  payment.  The  case  was  tried  at  the  Sit- 
tings after  Term,  and  a  verdict  was  found  for  the  plainti£&.  The  defendant  was 
shortly  after  made  bankrupt,  and  the  case  was  not  afterwards  mentioned. 
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H.  T.  1852. 

Queen's  Bench 


BIRCH  V.  SIR  WILLIAM  SOMERVILLE. 

Jan.  19,  24. 

AssuBfPSiT,  for  goods  sold  and  delivered,  work  and  labour,  and  the  beenlMwmSiSd 

money  counts,  brought  by  the  plaintiff,  a  newspaper  proprietor,  ^^.  ^^^^' 

against  the  defendant.  J^  without 

being   sworn. 

Plea — The  general  issue.  and  no  objec- 

tion being 

The  action  was  tried  before  Blackburne,  C.  J.,  at  the  Sittings  then  made  to 

the  reception 
after  Michaelmas  Term.     On  the  part  of  the  plaintiff,  the  Earl  of  of  his  evi. 

Clarendon  (the  then  Lord  Lieutenant  of  Ireland)  was  called  as  a  that  it  was  too 

witness,  and  on  being  called,  his  Excellency  came  on  the  Bench  ^  ]^  ^^ 

by  the  side  of  the  Chief  Justice  ;  and  the  Registrar  of  the  Court,  in  "^  "^0/^  ^ 

presence  of  the  Counsel  engaged  for  the  plaintiff  and  defendant,  and  ^"^ 

without  any  objection  being  made,  administered  to  Lord  Clarendon 

the   ordinary  attestation  on  honour,  instead  of  the  usual  form  of 

oath  administered  to  a  witness.     His  Lordship  was  examined  and 

cross-examined  by  Counsel,  and  the  admissibility  of  the  evidence 

was  unquestioned  on  either  side   at  the  time  of  its  reception,  or 

during  the  remainder  of  the  trial.     The  jury  found  a  verdict  for 

the  defendant. 

A  conditional  order  having  been  obtained  to  set  aside  this  verdict, 

on  the  ground  of  this  evidence  being  illegally  received,  same  having 

been  given  without  the  sanction  of  an  oath — 

Brewster  (with  him  J.  Perrin)  showed  cause. 

It  is  admitted  that  a  Peer  of  the  realm  must  be  sworn  in  an  action 
between  party  and  party,  if  so  required :  but  this  objection  comes 
too  late ;  the  evidence  was  received  unexcepted  to,  and  if  illegal, 
the  time  of  its  being  given  was  the  time  to  object  to  its  admissi- 
bility :  Sells  V.  Hoare  (a).  The  plaintiff  took  his  chance  of  a 
verdict,  and  any  allegation  of  negligence  or  mistake  on  the  part  of 
the  officer  of  the  Court  cannot  now  be  regarded :  Allen  v.  Fran' 

(a)  S  Br.  &  R  232. 
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H.  T.  1862.  CIS  (a).    In  that  case  the  Court  refused  to  set  aside  an  award,  on 
V— ^N >     the  ground  that  the  witnesses  had  been  examined  without  being 

BIRCH 

V.  sworn,  it  appearing  that  the  party  objecting  had  called  witnesses 

SOMERYILLE. 

in  support  of  his  case,  and  examined  them  also  not  upon  oath ;  the 
objection  there  was  made  at  the  time  the  witness  was  tendered  for 
examination  ;  and  in  Abbott  v.  Parsons  (6),  it  was  held  that  no 
objection  to  the  applicability  of  evidence  could  be  made  anksa  the 
objection  were  taken  before  the  Judge  commenced  his  summing  up ; 
Tindal,  C.  J.,  observing :  — '*  It  is  of  the  first  importance  to  the  ad- 
*'  ministration  of  justice  that  objections  <^  this  kind  should  be  made 
**  when  the  evidence  is  offered,  and  that  the  party  should  not  lie  by 
'  "  to  speculate  on  the  accidents  of  the  cause." 

There  is  no  difference  in  this  respect  between  parol  and  written 
evidence.  Suppose  tiie  letter  of  a  third  person  not  a  party  to  the 
action  had  been  ofiered  and  received  wiUiout  objection,  the  plaintiff 
could  not  afterwards  be  heard  to  say  he  took  his  chance  of  a 
verdict ;  and  that  verdict  being  against  him,  then  to  apply  for 
a  new  trial,  on  the  ground  of  the  admission  of  this  evidence.  In 
the  note  to  Sells  v.  J7bar«,  in  2  Tayl.  Evtd.,  p.  926,  is  the  only 
suggestion  in  support  of  this  motion.  It  is  there  said : — **  Whether 
**  a  party  may  obtain  a  new  trial,  if  a  witness  on  the  other  side  has 
'*  testified  without  having  been  sworn  at  all,  qtuare.  If  the  omission 
'*  of  the  oath  was  known  at  the  time,  it  seems  he  cannot : "  Hill  v. 
Yaies  (c).  There  the  son  of  a  juryman  summoned  and  returned, 
having  answered  to  his  father's  name  when  called  on  the  panel, 
served  as  one  of  the  jury  on  the  trial,  and  it  was  held  not  to  be  a 
sufiicient  ground  for  setting  aside  the  verdict.  It  is  to  be  observed 
in  the  present  case  that  the  plaintiff  makes  no  afiBldavit  to  ground 
his  application,  but  has  left  that  duty  to  his  attorney,  who  states 
that  Lord  Clarendon  was  not  sworn,  that  his  evidence  was  most 
important,  and  went  to  the  jury  without  the  sanction  of  an  oath ; 
but  he  does  not  venture  to  allege  that  he  was  not  apprised  of  that 
fact,  or  that  he  was  not  aware  of  it ;  he  merely  states  that  the 
evidence  so  received  was  illegal.    If  the  olijection  to  the  attestation 

(a)  4  D.  &  Low.  607,  n.  (fr)  7  Bing.  563. 

(c)  12  East,  229. 
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had  been  made  at  the  trial,  it  could  have  been  at  ODce  removed ;  H.  T.  1852. 

the  plamtiff 's  Counsel  were  present  at  the  tune,  and  they  must  be 

taken  to  have  acquiesced  in  its  reception.    But  further,  we  have 

the  plaintiff's  own  acquiescence;  for  in  a  newspaper,  published  by 

himself  a  few  days  after  the  trial,  he  thus  writes : — '*  With  respect 

"  to  Lord  Clarendon,  we  exhibited  to  him  a  courtesy  he  could  not 

'legally  have  claimed.     We  allowed  him  to  speak  on  his  honour 

**  instead  of  being  sworn  on  his  oath." 

Whiteside  objected  to  this  statement  being  made,  as  it  in  no  way 
bound  the  plaintiff  what  was  stated  in  a  newspaper. 

Blackburme,  C.  J. 

It  is  a  declaration  of  the  plaintiff  himself,  upon  the  very  subject- 
matter  of  this  motion. 

Whiteside  and  Meagher^  contra. 

This  evidence  was  a  perfect  nullity.  A  Peer  cannot  give  evidence 
without  being  sworn  :  Rex  v.  Lord  Preston  (a)  ;  Lord  Shaftsbwy 
V.  Lord  Digby  (6)  ;  Meers  v.  Lord  Stourtoum  {c)  ;  Lady  Shrews- 
bury's case  (d) ;  Lord  Lincoln's  ease  (e).  If  such  were  not  law, 
there  would  be  no  remedy  against  the  witness  if  foresworn.  In  Arch, 
Cr,  PI,  and  EvicL,  10th  ed.,  p.  154,  he  lays  down  the  rule  thus: — 
"  No  credit  whatsoever  shall  be  given  to  the  testimony  of  a  witness 
'*  examined  viva  voce  in  a  Court  of  Common  Law  in  this  country, 
*'  unless  he  have  previously  been  sworn  to  speak  the  truth.  Even 
*'  a  Peer,  who  in  a  Court  of  Equity  is  allowed  to  give  in  his  answer 
'*  without  oath,  merely  pledging  his  honour  for  the  truth  of  it,  must 
"be  sworn  if  examined  as  a  witness."  This  proceeding,  there- 
fore, being  an  entire  nullity,  cannot  be  supported  on  either  express 
or  implied  consent.  It  must  be  admitted  there  was  no  express 
consent.  Even  assuming  there  was  an  implied  assent,  this  being 
a  nullity  it  cannot  be  waived,  though  an  irregularity  might.     In 

(a)  1  Salk.  278.  (6)  2  Mod.  99. 

(c)  I  P.  Wms.  146.  (d)  2  St.  Tr.  772. 

(e)  Cro.  Car.  64. 
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H.  T.  1862.   Walker  v.  Frobisher  (a),  Lord  Eldon  refused  to  allow  an  award  to 
Queen* s  Bench 
^— ^,--/     stand,  it  being  found  contrary  to  the  established  principles  of  law, 

BIRCH  ^  V 

V.  although  it  was  assented  to  at  the  time :  Dohton  y.  Grave$  (p) ; 

Taylor  v.  Phillips  (c) ;  Smith  v.  Sparrow  (d) ;  Manley  v.  Shaw  (e) ; 
Hunter  v.  Homblower  (/) ;  Smith  v.  Sandys  {g).  There  is  no 
affidavit  here  from  the  Registrar  of  the  Court,  who  could  have 
accurately  detailed  what  took  place  at  the  trial;  it  would  have 
been  important  to  show  whether  or  not  he  applied  to  any  one  person, 
Counsel  or  other,  to  justify  him  in  administering  the  affirmation  in 
the  form  he  did.  It  is  the  legal  right  of  the  suitor  to  have  the 
witness  sworu,  and  we  are  entitled  to  the  decision  of  the  Court  on 
the  legal  abstract  question.  The  whole  trial,  owing  to  thia  proceed- 
ing, was  illegal  and  a  nullity.  The  form  of  administering  an  oath 
is  part  of  the  law — it  is  the  act  of  the  Court,  not  the  act  of  the 
Counsel.  In  Dr,  Cookers  case  (A),  the  Judge  interposed,  and 
the  prosecutor  was  sworn  according  to  a  form  of  oath  which  the 
Judge  had  prepared ;  but  the  conviction  of  the  prisoner  was  set 
aside  on  the  ground  that  Dr.  Cooke,  the  prosecutor,  had  not  been 
legally  sworn.  Testimony  must  have  the  sanction  of  a  judicial 
oath  ;  and  though  every  other  legal  requisite  may  concur  to  render 
it  admissible,  even  if  the  witness  have  been  cross-examined,  still 
that  evidence  is  not  admissible.  The  plaintiff  was  not  bound  to 
notice  the  conduct  of  the  Registrar,  nor  was  he  bound  to  object  to 
the  evidence ;  and  why  should  he  be  in  a  worse  position  because  he 
did  not  make  himself  a  party  to  an  extra-judicial  proceeding? 

J.  Perrin^  in  reply,  was  not  called  on. 

Blackbubne,  C.  J. 

In  this  case  the  Court  granted  a  conditional  order  for  a  new  trial, 
upon  the  grounds  stated  in  the  affidavit  of  the  plaintiff's  attorney, 

(a)  6  Ves.  jun.  71.  (6)  6  Q.  B.  648. 

(c)  3  East,  155.  (rf)  16  Law  Jour.  N.  S.  189. 

(«)  Car.  &  Mar.  361. 
(/)  3  Dow.  P.  C.  491 ;  S.  C.  4  D.  &  By.  881. 
{$)  5N.&M.59.  (A)  1  Cr.  &  D.  Cir.  Cag.  187  ». 
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that  my  Lord  Clarendon,  who  was  examined  as  a  witness  for  the  H.  T.  1852« 

,  .     .„                                          ,,,,,,           Queen'sBench 
plaintin,  was  not  sworn,  as  he  ought  to  have  been,   but  made  &     .. ^ 

BIRCH 

declaration  binding  himself  to  give  his  evidence  on  his  honour  as  v. 

a  Peer. 

It  is  as  certain  that  he  ought  to  have  been  sworn,  as  it  is  that 
he  was  not  sworn,  but  I  was  impressed  with  the  belief,  as  I  still 
am,  that  the  plaintiff  assented  to  what  had  been  done  by  the  Regis- 
trar.    Though  we  granted  the  conditional  order  with  reluctance,  I 
am  glad  we  did  grant  it ;  because  what  was  then  taken  as  a  matter 
of  presumption  is  now  ascertained  by  the  declaration  of  the  plaintiff 
himself  to  have  been   the  actual  fact,  namely,  that  the  plaintiff 
intentionally  acquiesced  in  what  took  place :  for  on  referring  to  his 
own  newspaper,  by  the  contents  of  which  he  is  morally  and  legally 
bound,  it  distinctly  appears  that  he  did  so,  and  boasts  and  takes 
credit  for  the  courtesy  which  he  thereby  showed  to  Lord  Clarendon. 
The  words  of  the  passage  are — "  With  respect  to  Lord  Clarendon, 
'*  we  exhibited  to  him  a  courtesy  he  could  not  legally  have  claimed. 
^*  We  allowed  him  to  speak  on  his  honour  instead  of  having  sworn 
"  on  his  oath."     The  grounds  on  which  he  instructs  his  Counsel  to 
rest  this  application  are  at  direct  variance  with  this  statement, 
and  with  the  whole  course  of  the  conduct  of  the  trial.    He  now 
asks  us  to  deprive  him  of  the  credit  which  he  claimed  for  dis- 
pensing with  the  administration  of  an  oath  to  his  own  witness. 
Could  any  two  things  be  more  at  variance  than  the  arguments  of 
Counsel  and  this  deliberate  declaration?    From  all  that  occurred 
at  the  trial,   and  that  now   appears   on  this  motion,  I  am  well 
warranted  in  saying  that  the  plaintiff  consented  to  what  he  now 
complains  of.    And  this  is  not  a  case  in  which  there  has  been  a 
tacit  or  constructive  consent  or  mere  acquiescence.     He  examined 
Lord  Clarendon,  knowing  that  the  only  obligation  he  was  under 
was  to  give  his  evidence  on  his  honour.    What  did  every  question 
put  to  the  witness  import?    It  meant  an  appeal  to  the  obligation, 
and  the  only  obligation  by  which  the  witness  had  bound  himself; 
it  was  a  requisition  to  him  to  give  evidence  under  the  sanction  of 
that  obligation.    It  is  not  unusual  in  examining  to  say  to  a  witness 
''  by  the  virtue  of  the  oath  you  have  taken.**  But  this  obviously  adds 


v« 
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H.  T.  1852.  nothing  to  the  obligation  of  the  witness,  for  from  the  moment  he 
takes  the  oath  it  imposes  a  continuing  obligation^  and  every  question 


V,  is  asked  and  answered  by  virtue  of  it.     Suppose  Counsel  in  the 

present  case  to  have  said  to  Lord  Clarendon,  "  by  virtue  of  the 
declaration  you  have  made/'  he  would  have  done  no  more  than 
what  he  did;  he  would  have  used  other  words  which  imported 
what  was  contained  or  considered  in  the  question  itself;  every 
successive  question  being  a  distinct  assent  to,  and  an  adoption  of, 
the  engagement  or  promise  made  by  the  witness  to  answer  truly 
each  and  every  question  that  might  be  put.  It  is  a  mistake  to  oall 
this  a  case  of  acquiescence— *it  is  more,  it  is  a  case  in  which  the 
plaintiff  acted,  and  now  asks  us  to  enable  him  to  repudiate  his  own 
act.  But  he  had  bound  himself  by  this  act,  and  from  it  the  Court 
have  no  power  to  relieve  him. 

Besides  this,  there  is  another  and  distinct  ground  for  lefnsing 
the  plaintiff's  application.  He  and  his  Counsel  knew  that  he  had 
no  right  to  examine  Lord  Clarendon,  if  he  was  not  sworn,  except 
by  the  consent  of  his  adversary.  When  therefore  he  examined 
Lord  Clarendon,  he  acted  on,  and  had  the  full  benefit  of,  a 
consent  which  the  defendant  had  been  induced  by  the  plaintiff's 
own  conduct  to  concede.  Having  by  this  course  obtained  the 
benefit  of  the  evidence  of  the  witness,  he  (to  use  a  phrase  which, 
though  a  vulgar  one,  is  exactly  suited  to  the  case)  now  seeks  to 
play  fast  and  loose,  and  calls  upon  us  by  our  order  to  effectuate 
a  gross  imposition  on  the  defendant,  by  invalidating  a  proceeding 
in  which  he  had  induced  the  defendant  to  concur. 

Is  this  a  case  in  which  the  Court  can  be  called  on  to  interfere  ? 
Is  this  a  case  in  which  we  should  exercise  the  discretion  vested  in 
OS  for  the  advancement  of  justice  ?  Instead  of  furthering  justice, 
I  think  we  should  effectuate  a  fraud,  enabling  the  plaintiff  to  speou* 
late  on  chances,  and  to  avoid  a  verdict  if  adverse,  which  he  would 
have  held  if  in  his  favour.  Were  authorities  applicable  to  such  i^ 
state  of  facts,  I  do  not  hesitate  to  say  I  would  not  feel  myself 
bound  by  them,  because  they  would  be  at  variance  with  the  plainest 
principles  of  justice,  by  enabling  a  party  intentionally  to  annul  and 
suppress  an  objection  where  it  could  have  been  remedied,  and  to 
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take  advantage  of  it  after  a  lapse  of  the  time  and  opportunity  of  H.  T.  1852. 

Queen's  Bench 
correcting  it.    But  there   is  no  authonty  for  such  a  proposition,     v.— n ' 

BIRCH 

The  case  of  Sells  t.  Hoare  was  not  the  case  of  a  person  who  had  v, 

SOMSRYILLB. 

himself  examined  the  witness,  hut  of  a  witness  examined  hy  his  ad- 
versary ;  and  in  that  case  the  Court  held  the  objection  came  too  late. 
On  the  whole,  therefore,  I  am  clearly  of  opinion,  and  such  was 
my  opinion  when  the  conditional  order  was  granted,  that  there  is 
no  ground  for  disturbing  the  verdict.  I  am  glad,  however,  the 
Court  granted  the  conditional  order,  for  it  has  led  to  the  disclosure 
of  matter  which  falsifies  and  defeats  the  grounds  on  which  the  motion 
was  rested,  and  shows  the  plaintiff  to  have  been  mainly  the  author 
and  cause  of  the  very  matter  complained  of. 

Cause  allowed,  with  costs. 


MICHAEL  CHURCH  and  others 

V. 

:SIARTHA  DALTON,  Executrix  of  ROBERT  DALTON.         j^  ^^  ^ 


Covenant. — The  declaration  stated  that  one  Anne  Dawson  (since  A  dedaratioii 

11*.  .  -11    t  /.  i'^  covenant 

deceased)  was  possessed  of  certain  premises  as  tenant  at  will  thereof  averred  that 

A,  being  pos- 
sessed of  certain  premises  as  tenant  at  will  to  B,  who  was  seised  in  fee  thereof,  in 
1834,  by  deeds  of  lease  and  release,  conveyed  the  same  to  C  for  a  term  of  three  lives, 
at  a  rent  of  £42,  with  the  usual  covenant  for  payment  thereof;  that  B  in  1835,  by 
deeds  of  lease  and  release,  convoyed  the  said  premises  to  A  for  three  different  lives, 
and  alleged  that  five  years'  rent  of  said  premises  was  due  by  the  defendant,  as  re- 
presentative of  C,  to  the  plaintiffs  as  representatives  of  A.  The  defendant  pleaded 
that  A  was  possessed  of  the  premises  as  tenant  to  B  for  so  long  a  time  as  A  and  B 
pleased,  which  term,  after  the  making  of  the  indenture  of  release,  and  by  reason  of 
the  death  of  A,  wholly  ceased ;  absque  hoc,  that  A  was  possessed  of  the  premises  as 
tenant  at  will  to  B. 

Secondly. — ^Because  at  the  time  of  the  making  of  the  indenture  of  release,  A  had 
nothing  in  the  premises  whereof  she  could  release  to  B. — Held,  that  these  pleas  were 
bad  on  general  demurrer. 

Held  also,  that  no  estate  passed  by  the  deed  of  1834 ;  but  semble,  that  the  plain- 
tiffs, as  assignees  of  the  grantor  of  that  estate,  could  avail  themselves  of  the  estoppel 
thereby  created. 

Held  also,  that  the  grant  of  1835  operated  retrospectively,  and  made  the  estate 
of  the  lessee,  which  was  befpre  but  an  estate  by  estoppel,  an  estate  in  interest,  and 
gave  the  lessor  a  reversion  in  the  premises,  which,  with  the  benefit  and  burden  of 
the  covenants  in  the  lease,  was  transferrable  to  the  plaintiffs. 

Held,  jper  Moore,  J.,  that  as  it  appeared  by  the  declaration  the  plaintiflb  bad 
no  reversion,  if  the  deed  of  1835  had  not  been  executed,  an  action  of  covenant  would 
not  be  maintainable. 

VOL.  2.  32  L 
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H.  T.  1852.  to  one  Philip  Crampton,  who  then  and  there  was  seised  in  his  de- 
Qmeen*8£ench 

mesne  as  of  fee  therein  ;  and  that  Arnie  Dawson  being  so  posaesiedy 

and  the  reversion  thereof  expectant  on  the  said  estate  at  will  to 
Philip  Crampton  so  belonging,  she  tha  said  Anne  Dawson,  to  wit» 
on  the  21st  day  of  February  1834,  bargained  and  sold  the  said  pre- 
mises to  Robert  Daltcm,  his  executors,  administrators  and  assigns, 
for  one  whole  year ;  and  afterwards,  to  wit,  upon  the  22nd  day  of 
February  1834,  by  an  indenture  of  release,  Anne  Dawson  released 
and  demised  to  Robert  Dalton,  his  heirs  and  assigns,  the  said  pre- 
mises, with  the  appurtenances,  Habendum  for  three  lives,  at  the 
yearly  rent  of  £42,  payable  half-yearly  on  the  25th  of  March  and 
29th  of  September  ;  that  Robert  Dalton  did  thereby  covenant  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  from  time 
to  time  during  the  term  thereby  granted,  to  pay  or  cause  to  be  paid 
unto  Anne  Dawson,  her  heirs  or  assigns,  the  said  reserved  yearly 
rent,  on  the  days  and  times  and  in  the  manner  therein  appointed 
for  payment  thereof. 

The  declaration  then  averred  that  Philip  Crampton,  being  so 
seised  to  him  and  his  heirs  in  his  demesne  as  of  fee  in  the  said 
premises,  on  the  23rd  day  of  June  1835,  bargained  and  sold  the 
same  to  Anne  Dawson  for  one  whole  year ;  and  that  Philip  Cramp- 
ton on  the  24th  of  June  released  the  same  to  Anne  Dawson,  her 
heirs  and  assigns,  for  an  estate  of  freehold  for  the  lives  of  certain 
persons,  all  of  whom  were  still  in  being  (one  of  which  lives  was 
different  from  the  lives  in  the  lease  of  1834),  and  the  survivors  and 
survivor  of  them,  virtute  cujua  Anne  Dawson  became  and  was  seised 
for  the  said  estate  of  freehold  of  and  in  the  reversion  in  said 
premises  expectant  on  the  term  purported  to  have  been  granted 
to  Robert  Dalton ;  that  Anne  Dawson,  being  so  seised  of  the  said 
premises  for  the  term  granted  thereof,  on  the  21st  day  of  March 
1841,  devised  the  reversion  thereof  to  the  plaintiffs  Michael  Church 
and  Anne  Ruskell,  and  afterwards,  to  wit,  &c^  died  so  seised  of  the 
said  reversion,  whereupon  the  plaintiffs  became  and  were  seised  of 
the  said  reversion  ;  that  afterwards  Robert  Dalton  died,  and  that  the 
defendant  was  his  executrix ;  that  whilst  the  plaintifia  were  seised 
oi  the  said  reversion,  and  after  the  death  of  the  said  Robert  Dalton, 
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the  sum  of  £210  of  the  said  yearly  rent  for  fire  years  beeame  due  H.  T.  1852. 

1        .  ,,..-»•./.  ,      ,  /»     ,  ■.      .M  Queen*g Bench 

and  owing  to  the  plaintms  from  the  defendaDt,  and  atill  was  in  arrear 
and  unpaid,  contrary  to  the  form,  &c. 

To  this  declaration  the  defendant  pleaded  amongst  other  4{lea8 — 

Fourthly. — Actionem  non;  because  she  says  that  before  and  at 
the  time  of  the  making  the  said  several  indentures  of  lease  and 
release  first  above  mentioned,  the  said  Anne  Dawson  was  possessed 
of  the  said  premises  as  tenant  thereof  to  the  said  Philip  Crampton, 
for  so  long  a  time  during  the  natural  life  of  the  said  Anne  Dawson 
as  the  said  Philip  Crampton  and  Anne  Dawson  should  respectively 
please,  and  not  for  any  other  or  greater  estate  or  term  therein,  and 
which  said  term,  after  the  making  said  indenture  of  release,  upon 
and  by  reason  of  the  decease  of  the  said  Anne  Dawson,  wholly 
ended,  whereupon  and  whereby  the  said  term  by  said  indenture  of 
release  granted  ceased  and  determined,  to  wit,  at  the  place  aforesaid ; 
absque  hoc,  that  the  said  Anne  Dawson  was  possessed  of  said  premises 
as  tenant  at  will  thereof  to  the  said  Philip  Crampton  in  manner  and 
form  as  the  plaintiffs  have  above  in  that  behalf  alleged. —  Verification. 

Fifthly. — Actionem  non  ;  because  she  says  that  at  the  time  of  the 
making  of  said  supposed  indenture  of  release,  the  said  Anne  Dawson 
had  nothing  in  said  premises  whereof  she  oonld  release  and  demise 
to  the  said  Robert  Dalton,  to  have  and  to  hold  in  manner  and 
form,  &C. —  Verification* 

General  demurrer  to  the  fourth  and  fif^h  pleas,  and  joinder. 

The  points  noted  were,  on  the  demurrer  to  the  fourth  plea,  that 
by  the  acquisition  of  a  new  estate  by  Anne  Dawson,  nnder  the  re- 
newal from  PhiKp  Crampton,  the  release  to  Dalton,  which  previously 
operated  by  estoppel,  took  effect  in  interest. 

On  the  demurrer  to  the  fifth  plea,  that  the  plea  amounted  to 
nil  habuit  in  tenementis,  which  could  not  be  pleaded  by  the  personal 
representative  of  a  lessee,  bound  by  an  instrument  nnder  seal ;  that 
it  was  of  no  consequence  that,  at  the  date  of  the  release  to  Robert 
Dalton,  Ai^ne  Dawson  had  no  estate  in  the  lands,  inasmuch  as  the 
subsequent  renewal  to  her  from  Philip  Crampton  operated  to  feed 
the  release  to  Dalton,  and  that  the  issve  tendered  by  the  fiflh  plea 
was  an  immaterial  issue. 
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H.  T.  1852.       J.  T.  Ball  and  Napier,  for  the  plaintiff. 

The  plea  of  nil  habuit  in  tenemeniis  is  clearly  bad,  there  being 
an  estoppeL  If  Anne  Dawson  was  tenant  at  will  only  so  long  as 
she  and  Philip  Crampton  pleased,  and  then  died  during  that  te- 
nancy, the  will  determined. 

As  to  the  fourth  plea,  the  inducement  is  but  an  expansion  of  the 
estate  at  will ;  and  they  plead  that  at  the  time  of  making  the  lease 
she -was  not  tenant  at  will,  and  conclude  with  an  absque  hoc,  tra- 
versing that  Anne  Dawson  was  poshcssed  of  the  premises  as  tenant 
at  will.  They  do  not  show  how  they  have  ceased  to  hold  under  the 
instrument.  In  Pluck  v.  Digges  (a),  Lord  Plunket  says : — '*  It  is 
"  no  doubt  true  that  where  an  interest  does  pass  by  the  deed,  it  is 
*'  competent  to  the  party  who  had  derived  under  the  deed  to  show 
'*  that  that  interest  was  of  a  more  limited  nature  than  the  instrument 
*'  purported ;  but  then  he  must  also  show  that  the  limited  interest 
"  has  expirrd,  and  that  he  has  ceased  to  hold  under  it ;  and  in  every 
^'  case  in  which  such  a  defence  has  been  set  up  in  pleading,  there  is 
"  an  averment  that  the  interest  has  ceased  ;  and  in  every  case  where 
"  the  principle  has  been  stated  as  a  point  of  doctrine,  it  is  uniformly 
"  accompanied  with  the  condition  that  the  party  setting  up  such  a 
'*  defence  must  show  that  the  interest  which  did  pass  is  determined." 
Co.  Lii^  p.  67,  a : — "  If  tenant  at  will  granteth  over  his  estate  to 
another,  and  the  grantee  entereth,  he  is  a  disseisor,  and  the  lessor 
may  have  an  action  of  trespass  against  the  grantee  ;  for  albeit  the 
*'  grant  was  void,  yet  it  amounteth  to  a  determination  of  his  will." 
Blundell  v.  Baugh  (b).  By  the  mere  act  of  granting,  a  tenant  at  will 
determines  the  estate  :  Moss  v.  Gallimore  (c)  :  Brook  Abr,,  Tenant 
per  copicj  pi.  16.  A  tenant  at  will  can  grant  no  estate  at  all.  In 
Webb  V.  Austin  {d),  the  question  arose  on  a  conveyance  by  mort- 
gagees to  a  mortgagor  of  all  their  interest,  whether  the  mortgagor 
had  not  a  good  title  to  convey  to  a  purchaser ;  and  it  was  held  that 
a  lease,  originally  a  lease  by  estoppel,  was  convertible  into  a  lease 
in  interest  by  the  concurrence  of  the  mortgagees.    Tyndal,  C.  J.,  in 

(a)  2  H.  &  B.  71.  (6)  Sir  W.  Jones,  317. 

(c)  1  Doug.  279. 
(<f)  7  M.  &  Gr.  724 ;  S.  C.  8  Soott,  N.  Bep.  419. 
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his  judgment,  citing  from  2  Preston  on  Abstracts^  p.  210,  says: —  H.  T.  1852. 

Queen*  s  Bench 

'*  An  indenture  of  lease,  or  a  fine  sur  concessit  for  years,  will  be  an 
"  estoppel  only  during  the  term.  It  first  operates  by  way  of  estoppel, 
*'  and  finally,  when  the  grantor  obtains  an  ownership,  it  attaches 
'*  on  the  seisin  and  creates  an  interest,  or  produces  the  relation  of 
"  landlord  and  tenant ;  and  there  is  a  term  commencing  by  estoppel, 
*'  but  for  all  purposes  it  becomes  an  estate  or  interest.  It  binds  the 
*'  estate  of  the  lessor,  &c.,  and  therefore  continues  in  force  against  the 
''  lessor,  his  heirs,  &c.  It  also  binds  the  assigns  of  the  lessor  and  of 
'*  the  lessee."  He  refers  to  and  cites  from  Bcus,  Abr.j  LeeueSy  0 : 
Sturgeon  v.  Wingfield  (a).  Coke  Lit,  47  6,  note  11:  **JEt  videtur^ 
'^  that  by  purchase  of  the  land,  that  is  turned  into  a  lease  in  interest 
"  which  before  was  purely  an  estoppel." 


Meagher  and  J,  D,  Fitzgerald^  contra. 

We  admit  the  pleas  are  bad,  and  therefore  must  argue  the  case 
as  if  on  a  demurrer  to  the  declaration.  The  plaintiffs  cannot  say 
there  is  an  estoppel,  for  on  their  declaration  they  set  out  a  tenancy 
at  will,  which  they  allege  determined  by  the  making  of  the  lease ; 
and  they  thus  show  that  no  estate  passed.  But  it  is  argued  that  the 
subsequently  acquired  interest  fed  the  estoppel ;  but  what  is  the 
effect  of  that  new  interest  ?  To  feed  the  estate  which  previously 
operated  as  an  estoppel,  and  that  thus  Robert  Dalton  acquired  a 
good  estate  by  that  renewal.  But  if  no  estate  passed,  no  reversion 
existed  at  the  time  of  the  covenant  being  entered  into,  and  then  no 
new  estate  would  pass  to  the  heir  of  the  party ;  by  the  subsequent 
release  to  Anne  Dawson  no  estate  passed  to  her  :  Doe  v.  Sher- 
lock  (6).  If  the  declaration  had  not  disclosed  that  the  indenture 
was  under  seal,  the  defendant  could  have  pleaded  nil  habuit  in  tenc' 
mentis  ;  and  if  to  that  plea  the  plaintiffs  had  not  replied  the  execution 
of  a  lease  under  seal,  concluding  by  way  of  estoppel,  the  jury  would 
have  found  for  the  defendants.  The  plaintiffs  have  waived  the 
estoppel  by  their  declaration,  setting  out  the  facts:  Ludford  v. 
Barber  (c).    There  BuUer,  J.,  says : — "  The  Court  cannot  go  on 

(a)  15  M.  &  W.  224.  (6)  2  Fox  &  Sm.  79. 

(c)  1  T.  E.  90. 
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IL  T.  1852.  <<  the  doctrine  of  estoppel  in  1^i»  ^ase,  because  it  is  admitted  by  the 

Qmeti^B Bench    ,     ,  .     .^,  .       .  ,  ,      ,.  .         ,,..«.., 

*'  plaintin  8  own  snowing,  on  these  pleadings,  that  the  plaintiff  did 
"  not  execute  (the  deed)  until  two  years  after  the  death  of  the  tenant 
'^for  life."  Pargeter  v.  Harris  (a)  shows  what  statements  in  a 
declaration  in  covenant  are  material,  and  that  the  recital  of  a  lease 
set  out  was  sufficient  to  prevent  either  party  from  being  estopped 
denying  that  the  plaintiffs  had  a  legal  reversion  ;  thai  in  truth  they 
were  estopped  from  asserting  it.  2  Smith  L.  Cm.,  pp.  436,  437, 
citing  Lord  Coke  : — *^  An  estoppel  is  where  a  man  is  concluded 
by  his  own  act  or  aooeptance  to  say  the  truth."  Where  the  truth 
appears  by  the  same  record  there  is  no  estoppel 


Ball  replied. 


Cur,  ad,  tmlt. 


Jan.  20.  Crampton,  J.,  delivered  judgment.    After  stating  the  pleadings, 

his  Lordship  proceeded  to  say : — 

These  pleas  are  clearly  bad,  and  were  accordingly  on  the  argu- 
ment abandoned  by  the  defendant's  Counsel,  who  rested  his  case 
upon  the  insufficiency  of  the  declaration  ;  the  case  is  therefore  to 
be  considered  as  if  the  defendant  had  demurred  generally  to  the 
declaration. 

It  was  contended  on  the  defendant's  part,  that  the  plaintiUs  on 
their  own  showing  could  not  maintain  this  action ;  that  the  lessor 
having  no  estate  in  the  land  at  the  time  of  the  lease  granted,  no 
interest  thereby  passed  to  the  lessee  ;  that  no  legal  reversion 
existed,  and  therefore  the  covenants  in  that  lease  were  but  cove- 
nants in  gross,  not  running  with  the  land ;  and  although,  as  between 
the  lessor  and  lessee,  the  latter  was  estopped  from  denying  that  tite 
estate  passed  to  him,  and  that  the  lessor  had  a  reversion  in  him,  yet 
that  the  assignee  was  not  entitled  to  the  benefit  of  the  estoppel ;  and 
that  the  grant  of  1BS5  could  not  operate  to  vest  in  the  lessor  retro- 
spectively a  reversion,  which  did  not  •exist  at  the  date  of  the  lease, 
to  convert  the  covenants  which  were  origim^y  covenants  in  gross 
into  covenants  appendant. 

(a)  7  Q.  B.  708. 
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he  plaintiffs'  part  it  was  argued  that  the  lessee  was  estopped   H.  T.  185^ 

^  term  granted  bj  the  lease  of  1 834  from  denying  the   ^^^^  * 
o\'  the  estate  so  granted,  or  that  a  reversion  expectant  upon 
estate  existed  in  the  lessor  at  the  time  of  the   granting  the 
case;  and   that   the   assignee   of  the  lessor  was   entitled   to    the 
benefit  of  the  estoppel,  and  to  the   right  ta  sue  upon  the  oove- 
nants  in  the  lease ;  or  at  all  events,  that  the  operation  of  the  grant 
of  1 835  was  retrospective,  and  placed  the  parties  in  the  same  posi- 
tion and  relation  as  if  that  grant  was  prior  to  the  lease  in  date. 

It  is  perfectly  clear  that  by  the  lease  of  1834  no  estate  or  interest 
passed  to  the  lessee.  That  conveyance  (it  is  admitted  on  all  sides) 
put  an  end  to  the  tenancy  at  will,  the  only  estate  which  Anne 
Dawson  had  when  she  made  the  lease  to  Dalton.  The  lease  o£  1834 
was  therefore  good  by  estoppel  only;  and  had  the  grant  of  1835 
not  been  made  by  the  head  landlord  to  Anne  Dawson,  the  question 
would  have  been,  whether  the  plaintiffs,  as  assignees  of  Anne  Daw- 
son, coold  avail  themselves  of  the  estoppel,  and  sue  the  defendant  for 
a  breach  of  the  covenants  contained  in  the  lease  of  1834  ?  Upon 
that  question  the  authorities  are  conflicting,  Noke  v.  Awder  (a), 
and  Whitten  v.  Peacock  {h\  may  be  cited  on  the  one  side,  and 
Palmer  v*.  Ekins  (c),  and  Parker  v.  Manning  (dy,  may  be  eited  on 
the  other;  the  cases  are  referred  to  and  commented  on  by  Mr. 
Smithy  in  his  very  able  note  upon  Spencer^s  case  (e),  and  the 
opinion  of  Parke,  B.,  in  the  case  of  Gonldswarth  v.  KnighU  (/), 
18  manifestly  that  the  estoppel  extends  to  the  assignee. 

However  it  is  unnecessary  for  us  to  decide  that  question ;  for  we 
are  of  opinion  that  the  operation  of  the  grant  of  1835  was  to  make 
the  estate  of  the  lessee,  which  was  before  only  an  estate  by  estoppel, 
an  estate  in  interest,  and  to  give  to  the  lessor  a  reversioa  in  the  pre- 
mises, which,  with  the  benefit  and  burden  of  the  covenants  in  the 
lease,  was  transferrable  to  the  plaintiffs  by  the  wiU  of  the  lessor. 

In  order  to  produce  this  efifect,  we  must  undoubtedly,  as  between 
these  parties,  give  a  retrospectrre  operation  to  the  grant  of  1835. 


(a)  Cro.  Eliz.  436. 
(c)  2  Ld.  Bay,  1550. 
(e)  1  Sm.  L.  C.  22. 


(6)  2Biiig.  N.  C.  411. 
id)  7  T.  R.  537. 
(/)  IIM.  &W.387. 
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H.  T.  1842.  But  for  this  construction,  there  is,  I  think,  ample  authority,  and 

Queen's  Bench    ..  ,  ./.,  ,  .-,        -^      ^  ,      w . 

justice  and  reason  are  manifestly  on  the  same  side.  In  Coke  Lttt^ 
p.  47,  6,  it  is  thus  laid  down : — '*  If  A  had  nothing  in  the  lai\d,  and 
''  made  a  lease  for  years  by  deed  indented,  and  after  purchase  the 
"  land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say  that  the 
'*  lessor  had  nothing  in  the  land."  And  Lord  Hale,  in  his  note  on 
this  passage  says  : — '*  Et  videtur,  that  by  purchase  of  the  land, 
'*  that  is  turned  into  a  lease  in  interest  which  before  was  purely  an 
<<estoppeL"  This  opinion  of  Hale^s  is  contrary  to  a  dictum  in 
a  case  of  Iseham  v.  Morrice  (a) ;  but  it  appears  to  be  supported 
by  later  authorities,  especially  by  the  opinion  of  the  Court  of 
Exchequer  in  Gouldstoorth  v.  Knights  (6),  and  the  case  of  Webb  y. 
Austin  (c).  In  that  last  case  the  very  point  arises;  and  I  shall, 
instead  of  stating  the  case  in  the  detail,  refer  to  the  observations 
of  Mr.  Smith  upon  the  subject  in  the  note  to  Spencer's  case. 

The  form. of  the  pleading  does  undoubtedly  give  colour  to  an 
objection  made  by  the  defendants'  Counsel,  namely  that  the  plaintiff, 
on  the  face  of  his  declaration,  shows  that  there  was,  and  could  be, 
no  reversion  in  the  lessor  at  the  time  of  the  lease  being  granted,  and 
the  truth  appearing  on  the  plaintiff's  own  showing  that  no  estoppel 
could  be  relied  upon  by  him.  This  objection  might  have  more 
weight  if  the  plaintiffs  had  only  the  estoppel  to  rely  on;  but  if 
we  are  right  in  giving  a  retrospective  operation  to  the  deed  of  1835, 
the  objection  is  removed ;  the  estate  of  the  lessee  has  thereby 
become  an  estate  in  interest,  the  lessor  has  acquired  a  reversion, 
and  the  relation  of  landlord  and  tenant,  with  all  its  consequences, 
is  conclusively  established  between  the  parties.  That  reversion  is 
now  vested  in  the  plaintiffs,  and  an  estate  for  three  lives  under  the 
lease  of  1834  is  now  vested  in  the  defendants.  If  this  be  so,  the 
averment  in  the  declaration,  that  the  lessor,  at  the  making  of  the 
lease  was  a  tenant  at  will  to  Philip  Crampton,  became  an  imper- 
tinent allegation  which  could  be  taken  advantage  of  only  by  a 
special  demurrer,  whereas  the  case  is  now  before  us  as  upon  a 
general  demurrer  to  the  declaration.    Had  the  plaintiffs  in   their 

(a)  Cro.  Car.  109.  (6)  11  M.  &  W.  337. 

(c)  8  Scott,  N.  B.  419. 


COMMON  LAW  REPORTS. 


U7 


declaration  (complying  with  the  rule  of  pleading  Which  requites  an  H.  T.  1852. 
assignee  to  show  a  reversion  in  his  assignor)  stated  a  seisin  in  fee, 
a  seisin  under  the  grant  of  1835,  the  declaration  would  not  have 
been  open  to  this  objection. 

It  follows  therefore,  that  we  must  allow  the  demurrer,  and  on 
these  pleas  give  judgment  for  the   plaintiffs. 


Perrin,  J. 

I  concur  with  my  Brother  Cramptoi^  in  his  judgment,  although 
I  confess  I  feel  difficulty  as  to  the  form  of  this  declaration ;  it 
appears  to  me  quite  an  unusual  one. 


Moore,  J. 

In  this  case  it  appears,  on  plaintiffs'  declaration,  that  when  Anne 
Dawson  executed  the  indenture  of  demise  to  Dalton,  she  had  no 
estate  or  interest  in  the  lands ;  for  though,  in  his  declaration,  he 
states  that  before  the  making  of  that  indenture  Anne  Dawson  was 
tenant  at  will,  yet  it  appears  firom  the  authorities  that  the  very  deed 
determined  the  will ;  therefore  no  estate  or  interest  passed  by  the 
lease  to  Dalton,  it  operated  therefore  only  by  estoppel.    If  after  the 
lease  no  new  estate  had  been  acquired  by  the  lessor,  and  that  the 
lessor  had  then  executed  the  assignment  to  the  plaintiffs,  I  think  the 
plaintiffs  could  not  have  maintained  covenant  against  the  lessee 
or  his  executor  on  a  declaration  framed  as  this — ^for  it  would  then 
appear  on  the  declaration  that  when  the  lessor  made  the  assignment 
to  the  plaintiff  she  had  no  reversion.    And  I  think  it  clear  that  a 
covenant  was  not  assignable  unless  when  attached  to  the  reversion, 
and  then  only  by  operation  of  the  statute :  Thursby  v.  Plani  (a). 
But  it  is  contended   by  the  plaintiff  that  when  he  subsequently 
acquired  the  estate,  the  lease  no  lohger  operated  by  way  of  estoppel, 
but  was  served  out  of  the  subsequently  acquired  estate.   That  is 
true  ;  but  the  question  is,  "  Had  that  newly-acquired  estate  a  retro>- 
*'  spective  operation  so  as  to  create  a  reversion  to  which  the  oovenant 
**  was  to  be  attached  ?**   I  think  that  such  was  the  legal  efi^t  of  the 
newly-acquired  estate.     In  WM  v.   Austin  (6),   Tyndal,  C.  J., 


(a)  1  Saund.  236. 
voi<.  2. 


(6)  7  M.  &  Gr.  724. 
33  I. 
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H.  T.  1852.  says  (citing  Preston  an  Abstracts): — "  The  general  understanding 

Queen*  8  Bench 

"  appears  to  be  that  an  indenture  of  lease,  or  a  fine  sur  concessit 

*'  for  years,  will  be  an  estoppel  only  during  the  term.   It  first  ope- 
"  rates  by  way  of  estoppel,  and  finally,  when  the  grantor  obtains  an 
*' ownership,  it  attaches  on  the  seisin  and  creates  an  interest,  or 
"  produces  the  relation  of  landlord  and  tenant,  and  there  is  a  term 
''  commencing  by  estoppel ;  but /or  all  purposes  it  becomes  an  estate 
*'  or  interest.    It  binds  the  estate  of  the  lessor,  &c^  and  therefore 
**  continues  in  force  against  the  lessee,  his  heirs,  &c.  It  also  binds 
"  the  assigns  of  the  lessor  and  of  the  lessee."     In  support  of  those 
views,  reference  is  made  to  Bacon^s  Abr^  Leases^  0,  which  articla 
has  been  always  considered  as  a  work  of  great  authority.   It  is  there 
said :  "  If  one  makes  a  lease  for  years,  by  indenture,  of  lands,  wherein 
he  hath  nothing  at  the  time  of  such  lease  made,  and  after  purchases 
those  very  lands,  this  shall  make  good  and  unavoidable  his  lease, 
"  as  well  as  if  he  had  been  in  the  actual  possession  and  seisin  thereof 
"  at  the  time  of  such  lease  made."  In  adopting  this  view,  no  prejudice 
is  done  to  the  lessee,  nor  are  the  rights  of  the  lessor  or  his  assignee 
increased.     K  no  new  estate  had  been  subsequently  acquired  by  the 
lessee,  and  that  the  lease  only  operated  by  estoppel,  I  think  the 
plaintiff  as  assignee  of  the  lessor  could  by  a  proper  pleading  have 
recovered  in  covenant.     In  the  case  of  Palmer  v.  Ekins  (a),  the 
plaintiff  sued  in  covenant  as  assignee  of  the  lessor,  and  stated  in  his 
declaration  that  before  the  lease  the  lessor  was  seised  in  fee,  then 
made  the  lease,  and  then  assigned  the  reversion  to  the  plaintiff. 
The  defendant  pleaded  that,  before  the  lease  was  made,  the  lessor 
had  conveyed  the  lands  in  fee  to  another  person,  and  then  traversed 
the  seisin  in  fee  of  the  lessor  at  the  time  of  the  lease ;  to  this  the 
plaintiff  demurred  generally.    It  is  plain  that  on  the  facts  stated  in 
the  plea  in  that  case,  and  admitted  by  the  demurrer  to  be  true,  the 
lessor  had  nothing  in  the  lands  when  he  made  the  lease,  and  there- 
fore that  the  lease  only  operated  by  estoppel,  and  that  plaintiff  was 
not  assignee  of  any  reversion,  but  only  assignee  of  an  estoppeL  The 
Court  decided  that  the  plea  was  bad,  for  that  it  was  a  special  nil 
kabmtf  And  that  the  lessee  was  estopped  from  pleading  such  a  pka^ 


(a)  2  Stim.  817. 
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and  that  the  plaintiff,  though  an  assignee,  might  take  advantage  of  H.  T.  1853. 
the  estoppel,  and  the  Court  gave  judgment  for  the  plaintiff.  In 
Parker  v.  Manning  (a);  the  action  wts  covenant  for  rent  by  the 
plaintiff,  as  assignee  of  the  lessor,  who  was  a  bankrupt.  The  de- 
fendant pleaded  the  seisin  in  fee  of  another  person  at  the  time  the 
lease  was  made,  and  that  the  lessor  nil  hahuit  when  he  made  the 
lease.  On  a  general  demurrer  the  Court  gave  judgment  for  the 
plaintiff.  In  this  case  it  is  observable  that  the  plaintiff  did  not 
aver  or  show  in  his  declaration  that  the  lessor  had  any  reversion. 
In  the  case  of  Gouldstoorth  v.  Knights  (6),  which  was  an  action  of 
trespass,  the  defendant  justified  the  taking  as  a  distress  for  rent ; 
the  evidence  showed  only  a  tenancy  by  estoppel  in  the  assignor  of 
the  defendant.     The  Court  decided  that  the  distress  was  legal. 

I  think  the  above  cases  establish  that  the  assignee  of  a  lease,  good 
only  by  estoppel,  may  sue  in  covenant,  and  before  payment  of  the 
rent.  I  think  the  case  of  Webb  v.  Austin  establishes  the  same  pro- 
position. That  was  an  action  of  assumpsit  to  recover  back  a  deposit, 
on  the  CTound  of  bad  title.  The  interest  contracted  to  be  sold  was 
the  lessor's  interest  in  the  premises  demised  by  him  for  a  certain 
term  of  years.  It  appeared  that  when  the  lease  was  made,  the 
lessor  was  only  a  mortgagor,  and  therefore  had  no  legal  title ;  and 
it  was  contended  that  the  purchaser  had  not  full  remedy  to  enforce 
the  rent  reserved  on  the  lease.  It  appeared  in  the  case  that  the 
mortgagee  was  willing  to  join  in  the  conveyance  ;  and  the  Court 
held  that  the  title  was  good.  I  think  the  point  decided  in  this  case 
was,  that  when  the  assignee  of  a  lease  by  estoppel  had  also  acquired 
the  legal  title,  the  lease  was  then  served  out  of  the  interest,  and 
that  the  assignee  was  entitled  to  the  benefit  of  the  covenants  in 
the  lease,  and  could  sue  on  them  as  assignee  of  the  reversion. 

If  then  I  be  right  in  thinking  that  the  assignee  of  the  lessor's 
interest  on  a  lease  by  estoppel  could  maintain  covenant,  it  would  be 
contrary  to  common  sense  and  justice  that  the  assignee  should  be  in 
a  worse  position  because  the  lease  was  made  good  against  all  the 
world  by  the  acquisition  of  the  legal  title  by  the  lessor. 

A  lease  operating  only  by  estoppel  is  good  against  the  parties  and 


(a)  7  T.  R.  537. 


(6)  11  M.  &W.  337. 
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title  ;  and  when  the  good  title  is  acquired  by  the  lessor,  the  lessee 

is  benefited  by  having  his  tease,  made  good  against  every  oi^  ; 

and  it  is  therefore  just  that,  taking  the  benefit,  he  should  have  the 

burden,  and  be  liable  to  all  the  obligations  imposed  on  him  by  bis 

lease. 

I  am  therefore  of  opinion  that,  the  true  state  of  facts  appearing 

on  the  record,  and  it  appearing  that  Anne  Dawson  the  lessor  had 

after  the  lease  acquired  a  legal  estate,  which  would,  subject  to  the 

lease,  leave  her  a  reversion,  this  new  estate  had  a  retrospective 

operation,  and  that  she  and  her  tenant  were  then  placed  with 

regard  to  each  other  as  if  she  had  the  same  estate  when  she  made 

the  lease ;  and  that  having  subsequently  assigned  her  reversion  to 

the  plaintiff,  he  is  fully  entitled  to  sue  in  covenant  for  the  rent 

reserved  by  the  lease. 

Judgment  for  the -plaintiff. 


SHERLOCK  V.  GIBBINGS  and  another. 


Jan,  22. 


A  special  plea  The  action  in  this  case  was  brought  to  recover  one-half  year's  rent 
declaration,  ^^^  ^^  certain  premises,  and  the  declaration  contained  one  count 
the  plea^^ur-  ^^  ^®^^  ^^  *  demise  for  sftty  years,  at  a  rent  of  £50,  stating  that 

w^^deiJ^^d  ^^  ^^^  ^"^  ^*^^  y^^^  ^^^^  ^*®  ^"®  ^y  *^®  defendants*    It  also 

to,  and  nodee  contained  a  count  for  use  and  occupation,  and  a  count  on  an  ac- 

of    the    lodg-  "^ 

ment   of  the    count  stated, 
demurrer 

books  served        The  defendants  pleaded    a  special    plea,  commencing   in  thie 

on  the  defend- 
ant's attorney;  form: — AfiHonem  non  ;    ''Because  the   said   defendants  say  thai 
after  such  ser- 
vice the  plaintiff's  attorney  was  served  with  a  notice^  stating  the  demurrer  books  did 
not  correspond  with  the  record,  and  pointed  out  several  variances ;  thereupon  plain- 
tiff's attorney  offered  to  withdraw  the  demurrer  on  payment  of  costs,  and  being  at 
liberty  to  reply  de  novo,  which  offer  was  not  accepted. — Held,  that  as  the  copy  of  the 
pleas  served  was  not  a  true  copy,  the  plaintiff  was  entitled  to  the  terms  proposed  by 
his  notice,  and  also  to  the  costs  of  a  motion  rendered  necessary  by  the  dedinatore  of 
his  offer. 


y 
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^'  89  to  the  said  first  count  in  said  declaration  mentioDed,  the  said  H.  T.  1 852. 

..,./.  .1.  Queen's  3«icA 

'^  plaintiff  ought  not  to  nave  or  maintain  his  aforesaid  action  against ^ '  * 

"  them,"  &C.,  and  concluded  thus : — "  Wherefore  thej  pray  judgment 

if  they  ought  to  he  charged  with  the  said  sum  of  £25."  oibrinos. 

The  second  plea  hegan  thus  : — *'  And  for  a  plea  in  this  hehalf  to 
*•*•  the  second  and  third  counts  in  said  dec1arattoft»'the  said  defendants 
*'  come/'  &c.,  pleading  nil  debet  in  the  usual  form. 

A  copy  of  these  pleas  was  serred  on  plaintiff's  attorney  on  the 
22nd  of  Decemher  1851,  and  a  special  demurrer  was  taken,  assigning 
as  cause  that  the  first  plea  was  pleaded  to  the  entire  declaration,  and 
in  the  hody  of  it  it  was  confined  to  the  first  count  only ;  and  another 
cause  of  demurrer  assigned  was,  that  the  words  '*  jointures"  and 
*' annuities"  were  used  in  the  first  plea»  where  they  should  have 
heen  ^* jointure"  and  "annuity;"  hut  on  this  nothing  turned. 

A  joinder  in  demurrer  was  filed,  and  on  the  1 3th  of  Januajy 
1852,  the  defendant's  attorney  was  served  with  a  notice  of  the 
lodgment  of  the  demurrer  books,  and  on  the  14th  the  plaintiff's 
attorney  was  served  with  a  notice,  stating  that  the  books  did  not 
correspond  with  the  record,  a»d  pointing  out  as  variance  the 
causes  above  mentioned.  When  the  file  was  examined  it  stood 
thus : — "  Because  they  say  that  by  the  said  indenture  of  lease  in 
said  declaration  mentioned ;"  and  the  words  '*  first  count  of  said " 
were  interlined  between  the  words  *'  said "  and  "  declaration  ; " 
and  the  word  '*  in "  was  changed  into  "  as  to,"  making  the  plea 
run  thus :  *'  Because  they  say  that  by  the  said  indenture  of  lease 
as  to  said  first  count  of  said  declaration  mentioned."  The  copy 
of  the  plea  served  corresponded  with  the  original  engrossment; 
but  the  words  "in  the  first  count"  were  afterwards  interlined  be- 
tween the  words  "lease"  and  "in,"  and  the  words  "jointures  or 
annuities"  were  altered  into  "jointure  or  annuity."  On  the  15th 
of  January,  when  plaintiff's  attorney  discovered  the  variance^  he 
served  notice  on  the  defendant's  attorney,  offering  to  witlMfatiw  the 
demurrer  on  the  payment  of  the  costs  of  making  up  the  demurrer 
books,  and  being  at  liberty  to  reply  de  mwoy  which  offer  was  not 
complied  with.  Thereupon  a  notice  of  motion  was  served,  on 
behalf  of  the  plaintiff,  that  the  defendants  night  be  compelled  to 
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H.  T.  1852.  amend  the  copy  of  the  pleas  served,  and  make  it  conformable  to  the 

, — -^     pleas  on  the  file  of  the  Court,  and  to  pay  the  costs  of  the  demurrer 

^^  taken  by  the  plaintiff  to  the  said  copy,  and  of  the  making  up  tht 

0IBBIN08.     demurrer  books,  and  to  enter  the  rule  to  reply  de  novom 


Hartley  and  Sherlock,  for  the  motion. 

This  is  an  action  of  debt  on  a  demise,  and  the  first  plea  purport- 
ing to  answer  the  whole  declaration  only  applies  to  the  first  count ; 
the  second  plea  is  pleaded,  without  the  leave  of  the  Court,  to  a 
portion  of  the  declaration.  The  variances  are  numerous,  and  seve- 
ral informalities  are  specified  in  the  affidavit  to  ground  the  motion. 
The  attorney  of  the  plaintifi*  swears  he  believed  the  copy  served 
a  correct  copy,  and  was  not  aware  of  the  variances  until  the  15th 
of  February,  when  he  received  a  letter  from  the  defendants*  attorney 
apprising  him  of  them.  On  the  13th  of  January  the  defendants' 
attorney  had  been  served  with  the  usual  notice  of  the  demurrer 
books  being  lodged,  which  clearly  renders  them  liable  for  the 
costs  of  the  demurrer  and  the  costs  of  the  motion :  (yConnell  t. 
VfUhank  (a)  ;  Palmer  v.  Robinson  (b).  These  were  cases  where 
the  Court  held,  owing  to  the  misprision  of  the  party,  that  the  other 
side  should  be  paid  the  costs  incurred  by  such  misprision.  13  Vie. 
c.  18,  s.  44,  enacts,  that  on  the  filing  of  any  pleading,  &c^  '^the 
*'  party  filing  the  same  shall  cause  to  be  served  and  delivered, 
*'  together  with  the  notice  thereof,  a  true  copy  of  such  pleading,** 
&c^  *'  and  it  shall  not  be  necessary  for  either  party  to  take  out  or 
'*  produce  in  Court,  or  before  any  Judge  or  Baron  in  Chamber,  an 
**  attested  copy  of  any  pleading,  &c.,  a  copy  of  which  shall  have 
"  been  delivered,  unless  it  shall  happen  that  the  trial,  hearing,  or 
''  motion  upon  which  the  copy  of  such  pleading,  &c.,  shall  be  read 
*'  or  used,  shall  be  had  or  made  at  Assizes,  or  at  any  place  where 
*'  immediate  reference  cannot  be  had  to  the  original  pleading,  &c., 
"  in  the  event  of  the  accuracy  of  the  delivered  copy  being  disputed,*^ 
&c.  The  attorney  of  the  opposite  party  is  thus  not  warranted  in 
going  to  the  file  of  the  Court,  unless  it  be  in  reference  to  a  record 


(a)  1  Com.  Law  Rep.  352.  (6)  Ibid.  354. 
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going  down  for  trial  at  Assizes.    Here  the  document  served  was  H.  T.  1852. 

not  a  true  copy  of  the  pleas,  and  the  demurrer  which,  as  taken,      > ^ > 

was  good,  now  by  the  amendments  has  become  doubtful. 

GIBBIN08. 

J.  D.  Fitzgerald  and  Blackham,  contra. 

Though  the  first  plea  be  ambiguous  in  its  commencement,  yet  it 
is  in  reality  pleaded  and  confined  to  the  first  count. — [Cbampton,  J. 
But  is  it  not  demurrable  as  professing  to  answer  the  whole  declara- 
tion, and  covering  only  a  part?] — If  it  were  ambiguous  it  would^ 
but  as  pleaded  it  cannot  mislead. — [Moore,  J.    On  a  motion  of  this 
sort  it  is  very  inconvenient  for  the  Court  to  be  led  into  a  question 
as  to  whether  a  demurrer  be  good  or  bad.] — The  demurrer  was  but 
a  pretence,  and  the  test  will  be  to  let  the  engrossment  be  altered 
and  made  conformable  with  the  copy,  and  argue  the  demurrer. — 
[Crampton,  J.     It  would  be  enough  if  the  plaintiff  succeeded  on 
but  one  of  these  points — it  is  the  constant  practice  to  assign  a 
great  many  causes  of  demurrer,  though  the  demurring  party  may 
have  but  one   solid  ground. — Perbin,  J.     Is  there  ever   on  the 
taxation  of  costs  any  allowance  made  for  the  number  of  causes  of 
demurrer  ? — Moore,  J.     You  admit  you  may  act  on  the  copy  fur- 
nished, to  a  certain  extent,  and  why  is  your  opponent  to  be  obliged 
to  look  to  the  record  for  a  further  extent? — Crabipton,  J.     The 
officer  has  nothing  to  do  in  the  way  of  comparison.] — We  must 
admit  they  are  entitled  to  the  costs  up  to  the  making  of  the  demur- 
rer books ;  but  if  the  demurrer  were  argued,  the  Court  must  give 
judgment  on  the  actual  record. — [Perrin,  J.     If  we  discovered 
before  the  argument  on  demurrer  that  the  books  were  wrong  and 
the  record  right,  the  Court  would  not  give  judgment  on  points  that 
did  not  arise  on  the  record,  but  would  certainly  oblige  the  party 
through  whose  default  the  variance  arose  to  pay  the  costs.] — This 
record  is  before  the  Court,  and  we  are  not  in  the  position  of  being 
at  Assizes  ;  we  have  a  right  record  and  a  wrong  demurrer ;  and  the 
Common  Pleas  have,  in  the  cases  cited,  held  that  the  party  was 
bound  to  inspect  the  record. 

Sherlock  was  not  called  on* 
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H.  T.  1852. 

Qmeen's  Bench 
SHERLOCK 

0IBBIN08. 


CftAunrroif,  J. 

This  was  a  motion  on  the  part  of  the  plaintiff  to  compel  the 
defendants  to  amend  the  copy  of  the  pleas  furnished  by  them,  on 
the  ground  of  variance  between  the  copy  and  the  pleas  on  the  file, 
and  by  his  notice  of  motion  he  asks  for  the  costs  of  the  amendment 
and  of  a  demurrer  taken,  grounded  on  the  copy  so  served,  and  for  the 
costs  of  this  motion.  One  thing  is  perfectly  plain,  without  imputing 
aught  but  mistake  to  any  one,  an  erroneous  copy  of  the  pleas  was 
Aimished  by  the  defendants'  attorney.  The  Practice  and  Process 
Act  (not  merely  a  rule  of  Court)  requires  that  a  true  copy  of  every 
pleading  be  served  and  delivered.  Has  such  true  copy  been  fur- 
nished here?  Certainly  not.  I  do  not  mean  to  say  that  every 
letter  and  syllable  in  the  original  is  to  be  in  the  copy ;  but  to  con- 
stitute a  true  copy,  it  ought  to  follow  very  nearly  the  tenor  of  the 
original.  There  may  be  a  difference  in  a  letter,  or  in  the  spelling 
of  a  word,  but  if  the  copy  be  not  a  true  one,  then  the  Act  of  Parlia- 
ment is  not  complied  with.  Admittedly  this  is  not  a  true  copy ;  but 
it  is  said  the  variances  are  immaterial,  and  that  the  same  demurrer 
would  have  been  taken  if  the  copy  agreed  with  the  original.  But 
the  demurrer  is  taken  to  the  copy,  not  to  the.  original ;  and  the  va- 
riances are  not  immaterial,  because  on  the  copy,  as  furnished,  primd 
facie  there  is  a  cause  of  special  demurrer.  Then  it  is  suggested  we 
might  amend  the  plea  according  to  the  copy,  and  we  are  called  on 
to  give  our  opinion  on  the  demurrer  taken  ;  but  that  we  cannot  do, 
we  must  deal  with  the  case  as  it  stands  on  the  copy  furnished  ;  and 
as  regards  the  copy,  there  is  at  least  one  ground  of  demurrer  good. 

The  first  plea  is  plainly  pleaded  to  the  first  count  of  the  declara- 
tion ;  the  copy  is  not  so,  for  it  merely  refers  to  "  the  indenture  in 
the  first  count*'  of  the  declaration.  The  plaintiff  may  have  been 
led  to  take  this  demurrer,  believing  the  copy  fbmished  was  a  true 
copy  of  the  pleadings ;  and  his  duty  then  was  to  make  up  the  de- 
murrer books  ;  but  it  was  not  his  duty  to  compare  the  copy  of  the 
pleadings  with  those  on  the  file  of  the  Court.  It  might  have  been 
prudent  in  him  doing  so,  but  he  did  not,  and  so  he  made  up  the 
books  from  the  copy.  The  error  then  has  arisen  by  the  act  of  the 
defendants'  attorney,  and  from  that  the  consequences  herfr  have 
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SHERLOCK 

V, 
GIBBIN08. 


ensued  ;  and  we  are  of  opinion  that,  regarding  the  stHtagent  terms  of  H.  T.  1852. 

the  Act  of  Parliament,  the  party  who  committed  the  error  is  bound 

to  repair  it ;  and  that  can  only  be  done  by  placing  the  plaintiff  in 

the  same  position  as  when  the  erroneous  copy  was  furnished.     He 

is  entitled  to  have  the  copy  amended,  and  to  the  costs  of  the  de-* 

murrer ;  and  the  only  difficulty  we  entertain  is,  as  to  the  costs  of 

this  motion.    We  have  been  referred  to  two  cases  decided  in  the 

Court  of  Common  Pleas ;  in  0*Connell  v.  UtUhank  no  costs  of  the 

motion  were  given,  because  the  Court  were  under  the  impression 

that  it  was  the  duty  of  the  party  making  up  the  books  to  compare 

them  with  the  pleadings  on  the  file.    However,  we  think  the  costs 

must  be  given  in  this  case  to  the  plaintiff,  and  the  potion  granted 

in  the  terms  of  his  notice,  and  that  by  so  doing,  we  but  follow  out 

the  intention  of  the  Act  of  Parliament. 


PfiRRIN,  J. 

I  concur;  I  think  it  would  impose  a  hardship  on  a  party  to 
oblige  him  to  compare  the  demurrer-books  with  the  record  after 
the  demurrer  had  been  taken. 

Moore,  J. 

Where  the  Legislature  has  imposed  a  duty  on  the  attorney,  of 
furnishing  a  true  copy,  and  he  omits  to  do  so,  the  costs  of  the  error 
must  be  visited  on  the  party  through  whose  default  it  arises. 

Motion  granted* 


VOL.  2. 


34  L 
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H.  T.  1852. 

Queen*8  Bench 


BOYCE  V.  RUSBORO'. 

Jan.  26. 


The   practice    In  this  case,  which  was  an  issue  directed  by  the  Court  of  Chancery 

for  a^wmoL-  ^  ^U  ^^  validity  of  a  will— 
8ion    to    ex- 
amine   wit- 

^Msesreadent  Whiteside,  on  behalf  of  the  defendant  in  the  cause,  and  pUuntiff 
in  the  issue,  moved  that  a  commission  do  issue  to  examine  certain 
persons,  resident  in  America,  as  witnesses  in  this  cause. 


Brewster,  contra. 

The  applicant  for  this  order  ought  to  be  compelled  to  famish  to 
the  opposite  party  the  residence  of  the  vntnesses  sought  to  be  ex- 
amined :  Malley  v.  O^MaUey  (a).  The  affidavit  made  in  support 
of  this  motion  merely  states  that  the  parties  are  resident  in  America. 

Per  Curiam. 

Let  a  conmiission  issue,  directed  to  J.  Rblland,  Chief  Justice, 
8.  Gale,  C.  Day,  and  James  Smith,  or  other  Judges  for  the 
time  being  of  her  Majesty's  Superior  Courts  at  Montreal, 
or  any  one  of  them,  returnable  on  the  Ist  day  of  June  next, 
commanding  them,  or  either  or  any  of  them,  to  hold  a  com- 
mission for  the  examination  on  oath  viva  voce  of  (naming 
the  witnesses),  to  be  examined  on  behalf  of  the  defendant 
in  this  cause ;  defendants  hereby  undertaking  to  furnish 
the  plaintiff,  two  months  previous  to  such  examination, 
with  the  names,  additions  and  residences  of  the  witnesses 
so  to  be  examined.  Let  the  plaintiffs  be  at  liberty  to 
cross-examine  such  witnesses,  and  let  the  Commissioner 
or  Commissioners  reduce  to  writing  the  evidence  of  such 
witnesses,  and  return  said  commission,  together  with  the 
depositions,  to  this  Court. 

(a)  6  It.  Law  Bep.  154. 
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H.  T.  1852. 

Queen*8  Bench 


NICHOLAS  B.  GREENE  v.  P.  O'KEARNEY  and  others.* 


Jan.  31. 


This  was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of  this   -Saron  and 

Court.  /*^*^'  ^y  ^' 

^^"'^  denture  dated 

The  case  stated  that  by  an  indenture  bearing  date  the  19th  of  j^^^?^^^ 

June  1830,  made  between  Robert  Usher  and  Helen  his  wife  of  the  c?nv«y«<l  foe- 
simple  estates 

one  part,  and  Joseph  William  Belcher  of  the  other  part ;  after  re-  vested  in  the 

wife  to  the  nse 

citing  that  Robert  Usher  and  Helen  his  wife  were  then  seised  in  fee  of  the  hus- 

band  for  life, 

and  possessed  of  several  towns  and  lands  in  the  county  of  Tipperary,  remainder    to 

subject  to  a  lease  thereof  for  a  term  of  three  lives  and  thirty-one  life^  remainder 
years  in  reversion,  at  the  yearly  rent  of  £277.  5s.  Od.,  and  of  other  ,^„  ^^  such" 
lands  in  the  county  of  Cork,  in  right  of  the  said  Helen,  then  in  pos-  proportiOTs  as 

session  of  the  said  Robert  and  Helen,  and  their  undertenants  ;  ii  was      ^  'i^^^^^^^* 

'    •  and   wife 

witnessed  that,  for  the  conveying  and  assuring*  of  all  and  singular  should    ap- 

the  said  lands,  tenements  and  hereditaments  to  the  uses,  intents  and  default  of  ap- 
pointment, 

purposes  thereby  expressed,  limited  and  declared,  in  order  to  make  share   and 

share   alike. 

provision  for  said  Robert  in  case  he  should  happen  to  survive  his  The  deed  rc- 

.,      .-  ,  ,,      ,  .-.-r^,  mrxi         1.  served  a  power 

said  wife,  and  to  enable  the  said  Robert  and  Helen,  during  cover-  to  the  husband 

ture,  to  charge  the  said  premises,  and  make  the  same  effectually  appoint   the 

liable  to  the  payment  of  the  sum  of  money  therein  mentioned,  and  ^y  ^^  ^^ 

years  to  anj 
person  for  any  simi  of  money  not  exceeding  £2000,  or  to  charge  and  incumber  the 
same,  and  the  estates  thereby  limited,  with  the  payment  of  any  sum  not  exceeding 
£2000,  for  the  use  and  benefit  of  the  husband ;  and  it  was  thereby  also  agreed  that 
it  might  be  lawful  for  the  husband  and  wife,  by  any  deed  under  their  ^nds  and 
seals,  to  make  any  lease  or  leases  of  all  or  any  part  of  the  lands  for  any  term  or 
number  of  years,  or  for  any  term  of  one,  two  or  three  lives,  with  or  without  cove- 
nant for  perpetual  renewal. 

After  the  execution  of  this  deed  the  husband  and  wife,  by  indenture  of  the  23rd 
of  June  1838,  in  consideration  of  £1100,  granted  a  portion  of  these  lands  to  the 
plaintiff,  describing  him  as  the  mortgagor  of  the  lands,  for  a  term  of  three  lives  and 
thirty-one  years  in  reversion  after  me  expiration  of  twenty-eight  years  unexpired, 
and  for  such  other  lives  as  should  be  added  in  pursuance  of  a  covenant  for  perpetual 
renewal,  at  the  yearly  rent  of  £277,  payable  at  the  determination  of  the  twenty- 
eight  years.  This  lease  contained  the  usual  power  of  distress  and  re-entry,  a  cove- 
nant  for  payment  of  the  rent,  and  a  covenant  for  perpetual  renewal  on  payment  of 
one  shilling  as  a  renewal  iine. 

Held^  that  as  against  the  plaintiffs  claiming  under  tliis  lease  of  1838,  the  limita- 
tions in  favour  of  the  children  in  the  deed  of  1880  were  not  fraudulent  and  void 
within  the  meaning  of  10  Car.  1,  sess.  2,  c.  3. 

Held  aho,  that  the  lease  of  1838  was  a  valid  execution  of  the  power  of  leasing 
contained  in  the  deed  of  1830. 

*  Absenie  Blackbubne,  C.  J. 
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H.  T.  1852.  to  limit  the  said  premisiss  so  charged  after  the  death  of  the  said 

Queen's  Bench 
" — -V, '     Robert  and  Helen  to  the  issue  of  said  Robert  and  Helen  in  manner 

^  as  therein  was  directed,  it  was  agreed  and  concluded  bj  and  be- 

o'kearney.  tween  the  parties  thereto,  and  the  said  Robert  Usher,  for  himself^ 
his  heirs,  executors  and  administrators,  did  covenant  with  Joseph 
William  Belcher  to  levy  a  fine  or  fines  of  the  lands  of,  &e.  (naming 
them),  and  it  was  declared  that  same  should  enure  to  the  uses,  in- 
tents and  agreements  therein  expressed,  and  that  the  said  Joseph 
William  Belcher  and  his  heirs  should  stand  seised  and  possessed  of 
the  several  premises  to  the  uses  and  intents  so  expressed  and  de- 
clared, and  to  no  other  use  and  intent  whatsoevet,  that  is  to  sajr 
(subject  and  subsequent  to  the  powers  therein  and  thereafter  men- 
tioned and  reserved  to  the  said  Robert  Usher  and  Helen  hb  wife), 
to  the  use  of  the  said  Robert  Usher  for  life,  and  from  and  after  his 
decease  to  the  use  of  the  said  Helen  Usher  for  Ufe,  and  from  and 
after  the  decease  of  the  said  Robert  and  Helen,  to  the  use  of  all  and 
every  the  child  or  children  living  at  the  time  of  the  execution  of 
the  said  indenture,  and  thereafter  to  be  bom  of  them  the  said  Robert 
and  Helen,  males  and  females,  or  of  such  one  or  more  children,  for 
such  estate  and  estates,  and  to  vest  at  such  time,  or  to  take  such 
sums  charged  on  said  lands  and  premises,  and  in  such  shares  and 
proportions,  and  in  such  manner  and  form  in  respect  to  such  estates 
in  said  lands,  or  to  charges  to  be  made  thereon,  as  the  said  Robert 
Usher  and  Helen  should  thereafter  by  any  deed  or  deeds  by  them 
jointly  executed  from  time  to  time,  as  occasion  might  require,  limit 
and  appoint ;  and  in  default  of  such  appointment,  to  the  use  of  the 
child  or  children  of  Robert  and  Helen  who  should  be  living  at  the 
time  of  the  death  of  the  survivor  of  them  the  said  Robert  and  Helen, 
equally,  share  and  share  alike  as  tenants  in  common  in  tail  general, 
with  cross  remainders ;  and  in  default  of  such  children  and  their 
heirs,  to  the  use  of  Robert  Usher,  his  heirs  and  assigns. 

And  it  was  thereby  declared  and  agreed  that  it  should  and  might 
be  lawful  to  and  for  the  said  Robert  Usher  and  Helen  his  wife,  from 
time  to  time  during  their  joint  lives,  by  any  deed  or  deeds  in  writing 
under  both  their  hands  and  seals,  to  be  by  both  of  them  executed,  to 
limit  and  appoint  the  said  several  towns,  lands  and  premises,  or  any 
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part  thereof,  to  any  person  or  persons  whatsoever  for  any  term  or  H.  T.  1852. 
number  of  years,  by  way  of  mortgage  or  otherwise,  as  a  security  or     ^^..^^r^.^ 

OUT!  IS  IV  IS 

securities  for  any  sum  or  sums  of  money  not  exceeding  £2000,  prin- 

cipal  money,  together  with  lawful  interest  for  the  saibe,  or  to  charge,    o'ilearhet. 

incumber  or  make  liable  the  said  lands  and  premises,  or  any  part 

thereof,  and  the  estates  thereinbefore  limited  to  the  respectiye  uses 

of  the  said  Robert  and  Helen  his  wife,  and  of  the  children  of  the 

said  Robert  and  Helen,  with  the  payment  of  any  sum  or  sums  not 

exceeding  £2000,  with  lawful  interest  for  the  same,  and  for  the  use 

and  benefit  of  the  said  Robert  Usher. 

And  it  was  thereby  declared  and  agreed  that  it  should  and  might 
be  lawful  to  and  for  the  said  Robert  Usher  and  Helen  his  wife,  from 
time  to  time,  by  any  deed  or  deeds  indented,  under  both  their  hands 
and  seals,  to  be  by  both  of  them  executed,  to  make  any  lease  or  leases 
of  all  or  any  part  of  the  same  lands  for  any  term  or  number  of  years, 
or  for  any  term  of  one,  two  or  three  lives,  with  or  without  covenant 
for  perpetual  renewal. 

This  indenture  was  duly  executed,  and  enrolled  in  the  Ck)mmon 
Pleas  in  Trinity  Term  1 830.  Two  fines  were  levied  of  the  lands  in 
pursuance  of  the  covenant,  in  the  same  Court  and  Term. 

The  case  further  stated  that  by  indenture  of  the  23rd  of  June 
1838,  between  Robert  Usher  and  Helen  his  wife  of  the  one  part, 
John  Greene,  therein  described  as  a  mortgagee  of  the  lands,  of  the 
second  part,  and  Nicholas  B.  Greene,  the  plaintiff,  of  the  third  part ; 
it  was  witnessed  that  Robert  Udher  and  Helen  his  wife,  in  consi- 
deration of  £1100,  and  of  the  covenants  and  agreements  therein 
mentioned,  granted  a  portion  of  these  lands  to  N.  B.  Greene  and  his 
heirs,  in  as  ample  and  beneficial  a  manner  as  the  same  were  granted 
by  a  deed  of  the  4th  of  March  1768,  for  a  term  of  three  lives  and 
thirty-one  years  in  reversion — of  which  term  a  period  of  twenty- 
eight  years  was  unexpired,  and  the  beneficial  interest  in  which  was 
then  vested  in  N.  B.  Greene,  Habendum  unto  N.  B.  Greene,  his 
heirs  and  assigns,  for  three  lives  therein  mentioned,  and  for  such 
other  lives  as  should  be  added,  in  pursuance  of  a  covenant  for 
perpetual  renewal,  at  the  yearly  rent  of  £277.  5s.  Od.,  payable  half- 
yearly  on  1st  of  May  and  Ist  of  November — ^the  first  payment  to  be 
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H.  T.  1 852.  made  on  such  of  said  days  as  should  first  happen  after  the  determi* 

Queen's  Bench         .«•.••  .i  rv^i.«  ••■»_ 

w — V '     nation  of  the  said  twenty-eight  years.     This  lease  contained  the 

usual  powers  of  distress  and  re-entry,  and  covenants  for  payment  of 

o'kxabkvt*  rent,  &c^  and  a  covenant  for  perpetual  renewal  on   payment  of 

one  shilling  as  a  renewal  fine.     This  indenture  was  duly  executed, 

iokiiQwledg^d  and  registered. 

Hctal  Usher  died  on  the  1st  of  February  1845,  and  Robert  Usher 
on  the  19th  of  October  1847,  leaving  five  daughters  them  surviving 
(under  whom  the  dofendants  claimed). 

One  of  the  lives  named  in  thi  lease  having  dropped,  a  Inll  was 
filed  in  1848  by  N.  B.  Greene  for  a  renewal;  and  the  cause  having 
come  on  for  hearing,  the  Lord  Chancellpr  sent  the  following  ques- 
tions for  the  opinion  of  the  Court : — 

First. — ^Whether,  as  against  the  plaintiff,  claiming  under  the  lease 
of  the  23rd  of  June  1838,  executed  by  Robert  Usher  and  wife  to 
the  plaintiff,  the  limitations  in  favour  of  children  in  the  said  inden- 
ture of  settlement  in  the  pleadings  mentioned,  bearing  date  the  19th 
of  June  1830,  were  fraudulent  and  void  within  the  meaning  of  the 
Act  10  Car.  1,  sess.  2,  c.  3  ? 

Secondly — Whether  the  said  lease  of  the  23rd  of  June  1838  was 
a  valid  execution  of  the  power  of  leasing  contained  in  the  said  set- 
tlement of  the  19th  of  June  1830  ? 

Sadleir  (with  him  R,  W.  Greene\  for  the  plaintiff. 

As  to  the  first  question,  that  depends  on  the  construction  to  be 
put  on  the  words  of  the  statute  10  Car,  1,  sess.  2,  c.  3,  especially 
the  words  used  in  the  first  section,  ''  for  money  or  other  good  con- 
sideration paid  or  given."  By  the  first  resolution  in  Twyne^s  case 
(a),  it  is  said  that  jtiatc/  is  to  be  referred  to  money,  and  given  is  to  be 
referred  to  good  consideration ;  so  the  sense  is  for  money  paid,  or 
other  good  consideration  given,  which  words  would  exclude  all  con- 
sideration of  nature  or  blood,  or  the  like,  and  are  to  be  intended 
only  for  valuable  consideration.  Here  the  clear  object  of  the  parties 
was  to  obtain  a  power  of  appointment  amongst  their  children,  so  as 
to  exercise  a  control  over  them  ;  this  was  merely  a  consideration  <^ 

(o)  3  Rep.  80;   S.  C.  1  Smith,  L.  C.  8. 


GREENE 
V. 
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nature  or  blood.    It  may  be  said  on  the  other  side  that  the  ooncur-  H.  T.  1852. 

rence  of  two  parties  in  a  conveyance  forms  a  consideraUon  for  such 

conveyance ;  and  the  cases  of  Scot  v.  Bell  (a),  Doe  d.  Hamerton 

V.  Mitton  {h\  Muskerry  y,  Chinnery  (c),  Parker  v.-  Carter  (if),    o'kxaknet. 

may  be  relied  on  in  support  of  this  proposition ;  but  in  all  these 

cases  there  was  a  valuable  consideration  given  by  the  person  taking 

the  estate,  in  addition  to  a  concurrence  in    the  transaction.     In 

Scot  v.  Bell^  a  woman  gave  up  her  jointure ;  in  Doe  v.  Mitton,^ 

the  mother  of  the  settlor  discharged  a  part  of  the  lands  from  her 

jointure ;  and  in  Muskerry  v.  Chinnery  (c),  Sir  E.  Sugden  says  it 

appeared  that  Lord  Muskerry  had  estates  of  his  own  which  he 

settled  on  his  wife.     In  Parker  v.    Carter^  it  appears  that  two 

parcels  of  land  were  brought  into  the  settlement  of  1790,  which 

were  not  comprised  in  the  former  settlement ;  and  the  dictum  of 

Vice- Chancellor  Bruce  in  that  case  is  ambiguous,  as  it  is  not  clear 

whether  he  was  inclined  to  support  the  deed  of  1790,  on  the  ground 

that  it  was  founded  on  good  consideration,  or  on  the  principle  that 

the  heir  could  not  defeat  a  voluntary  conveyance  of  his  ancestor, 

and  he  dismissed  the  bill.     Here  the  husband  gave  nothing  out  of 

his  life  estate ;  his  concurrence  in  the  act  was  not  a  consideration 

paid  or  given,  within  the  meaning  of  the  statute.    Goodright  d. 

Humphreys  v.  Moses  (/),  recognised  in  Currie  v.  iVtW  (^),  is  an 

express  authority  on  this  point. 

With  respect  to  the  second  question  ;  the  words  of  the  power  are 
general — there  is  no  limit  as  to  term  or  rent.  In  17ie  Attorney- 
General  V.  Wray  (A),  Lord  Eldon  says : — "  Notwithstanding  I  am 
"  of  opinion  that  the  Act  gives  a  power  beyond  what  was  intended, 
"  yet  I  do  not  think  that  a  Court  of  Equity  has  a  right  to  cut  down 
**  leases  that  are  within  the  express  terms  of  it."  It  may  be  said 
that  this  lease  is  invalid  by  reason  of  the  fine  having  been  taken,  as 
there  is  no  express  authority  to  take  fines ;  but  the  case  of  Nugent 
d.  Galway  v.  Cuthbert  (t)  shows  that  a  fine  may  be  taken  although 

• 

(a)  2  Lev.  70.  (6)  2  Wilson,  356. 

(c)  LL  &  G.  temp.  Sag.  216.  (,d)  4  Hare,  400. 

(e)  3  Law  Rec.  N.  S.  297.  (/)  2  W.  Blac.  1019. 

0?)  I  M.  &  Cr.  17.  W  Jac  310. 

(0  IFur.  L.  &  T.  50. 
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H.  T.  1 852.  not  warranted  by  express  words  in  the  power.    As  there  is  no  limit 

Qu€€n*8Bench         _  .      , .  ..,,,,  .      « 

>— N '     to  the  term  in  this  case,  it  is  clear  that  the  best  rent  was  not  m  the 

OBEBliE 

^^  contemplation  of  the  parties  ;  and  it  would  not  be  reasonable  that 

o'kbarnef.  a  benefit  should  be  conferred  on  a  stranger  bj  a  lease  under  the 
best  rent  without  getting  a  consideration  bj  way  of  fine.    It  maj 
be  said  that  some  rent  must  be  reserved,  that  the  rent  is  not  fair, 
and  that  no  rent  is  reserved  until  the  end  of  twentj-eight  years ; 
but  tbe  lease  reserves  the  old  rent,  the  only  one  that  could  be  in 
the  contemplation  of  the  parties  except  a  rent-seek.    The  rent  is 
payable  immediately.    The  lease  demises  the  lands  in  as  ample  a 
manner  as  the  same  were  demised  by  the  lease  of  March  1768,  for 
a  term  of  three  lives  and  thirty-one  years,  of  which  latter  term  a 
period  of  twenty<^ight  years  was  then  still  unexpired,  the  beneficial 
intereat  in  which  was  then  vested  in  N.  B.  Greene,  and  in  as  ample 
a  manner  as  they  were  then  held  and  enjoyed  by  the  lessee,  and  it 
reserves  tbe  yearly  rent  of  £277.  5s.  Od.  payable  on  the  Ist  of 
May  and  the  Ist  of  I>^ovember — the  first  payment  to  be  made  on 
such  of  said  days  as  should  first  happen  after  the  determination  of 
the  said  term  of  twenty-eight  years.   "  Term"  there  means  the  estate 
in  the  lands,  and  not  a  certain  number  of  years  (1  W,  Sound,  112, 
A  1),  aod  this  amounts  to  an  implied  surrender  of  that  term  {Com. 
Dig.f  Surr09der,  I) ;  Ljfon  v.  Reed  (a)  ;  so  that  the  term  being  at  an 
end  the  rent  is  payable  forthwith.    In  the  present  case  the  words 
are  gmieral  without  any  limitation,  and  therefore  firee  from  all 
ambiguity- 

T.  R.  Henn,  and  R.  J.  Lane^  for  the  defendants. 

We  contend  that  the  indenture  of  settlement  of  19th  June  1830 
is  not  fraudulent  and  void  as  against  the  plaintiff  claiming  under 
the  lease  of  1838  ;  but  that  it  is  a  deed  for  good  and  valuable  con- 
aidcKation,  and  that  at  all  events  it  is  good  and  valuable  as  against 
the  covenant  contained  in  that  lease  for  perpetual  renewaL  And 
secondly,  we  say  that  the  lease  is  not  a  valid  execution  of  the  power 
contained  in  the  settlement. 

It  must  be  admitted  that  a  post-ni^>tial  settlement^  however  meri- 

(a)  13.M.  &W.  306. 
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torious  the  object  of  the  parties,  as  against  subsequent  bona  fide  H.  T.  1852. 

Queen's  Bench 
purchasers   is   fraudulent  ;   that   is,   fraudulent  within  the   policy     ^— ^ ' 

GBEENE 

of  the  statute,  as   against  the  actual  consideration  of  price  ;  but  ^ 

that  proposition   must   be  understood   with   this  reseryation,  that  o'kkarney. 
the  property  settled   is   at  the  time  of  the  settlement  within  the 
free,  sole  and  uncontrolled  dominion  of  the  party  who  afterwards 
aliens  it  for  value.     Notwithstanding  that  the  Courts  of  Law  have 
said,  that  a  settlement  after  marriage,  so  executed  by  such  an  owner, 
shall  not  stand  in  the  way  of  a  subsequent  purchase  for  a  pecuniary 
c()nsideration,  yet  they  have  been  astute  to  discover  circumstances 
attending  it,  Avhich  will  stamp  it  with  value,  and  which  will  repel 
the  presumption  of  this  statutory  fraud.    Accordingly,  a  mere  verbal 
promise  before  marriage  is  a  sufficient  consideration  to  support  a 
post-nuptial  settlement.     So  a  portion  given  to  the  husband  by  the 
friends  of  the  wife  is  a  valuable  consideration  for  the  limitations 
of  a  settlement  after  marriage,  in  favour  of  the  wife  and  the  issue. 
Again,  if  a  wife,  who  has  a  present  provision  by  an  ante-nuptial 
settlement,  surrenders  such  interest  after  the  marriage  and  takes 
a  fresh  and  even  ampler  provision    for  herself  and  her  issue,  the 
second  settlement  will  prevail  in  its  entirety  against  a  subsequent 
purchaser  for  valuable  consideration;  and  this,  although  its  limi- 
tations may  embrace  objects  unprovided  for  by  the  first.    And  lastly, 
when  the  post-nuptial   settlement  is   effectuated   by  parties  whose 
mutual  concurrerice  is  essential  to  its  execution,  if  it  can  be  col- 
lected that  such  concurrence  is  the  object  of  contract,  and  more 
especially   if  the  concurrence  of  one  party  is  purchased  by  the 
other,   such   settlement  is   unimpeachable  in  Courts  of  Law   and 
Equity.    To  use  the  language  of  Mr.  Roberts^  in  his  work  on  Volun- 
tary Conveyance^  p.   ^^ : — "  The   presumption  of  fraud  may   be 
'^  repelled  by  showing  that  the  transaction  or  treaty  on  which  the 
"conveyance  was  founded  virtually   contained  some   conventional 
"  stipulations,  some  compromise  of  interests  or  reciprocity  of  benefits^ 
"that  point  out  an  object  and  motive  beyond  the  indulgence  of 
"  afFcction  or  claims  of  kindred,  and  not  reconcileable  with  the  sup- 
"  position  of  intent  to  deceive  a  purchaser.     But  where  no  reci- 

"procation   of  benefit,  no  substantial  interchange,  compromise   or 
VOL.  2.  35  li 
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H.  T.  1862.  '^conditioQ  can  be  made  to  appear,  and  the  case  shows  on  one  side  a 
Queem'sBen^  ^         .     1         .     .  .    . 

^^■«y  — /     **  perfect  blank,  and  when  no  mdocement  appears  bat  the  sospiciooa 

^^  **  attraction  of  proximity  of  relationship,  such  a  convejance,  coapled 

o'kbabitbt.  *^  with  a  snbseqaent  negotiation  for  sale,  is  conclusive  evidence  of 
''the  statutory  fraud,  and  imperative  upon  Courts  and  juries.'* 
This  case,  upon  this  branch  of  it,  falls  clearly  within  the  last  excep- 
tion, and  within  the  reasoning  of  that  passage  in  Roberts;  at  the 
same  time,  we  rely  on  the  three  first  exceptions,  not  so  much  as 
governing  the  present  case,  as  illustrative  of  the  alacrity  exhibited 
by  the  Courts  in  admitting  what  would  appear  slighi  cireumsianees 
to  bring  such  settlements  as  this  within  the  support  of  a  valuable 
consideration. 

The  first  proposition,  that  a  mere  verbal  engagemefit  before  mar- 
riage will  support  a  settlement  executed  aHerwards,  is  recognised  in 
the  case  of  Griffin  v.  Stanhope  (a)  ;  Lavender  v.  Blakstone  (6). 

The  second  exception  rests  upon  the  authority  of  the  case  of 
Jonfis  V.  Marsh  {e\  where  the  husband,  in  consideration  of  an  addi- 
tional portion  of  £100,  paid  by  the  wife's  mother,  settled  an  estate 
of  £100  per  annum  upon  himself  for  life,  remainder  to  his  first  and 
other  sons,  and  thirteen  years  afterwards  mortgaged  his  estate,  with 
the  usual  covenants  ;  and  upon  his  death  the  mortgagee  brought  his 
bill  agaiust  the  son  to  foreclose.  The  Lord  Chancellor  said  : — 
*'  It  would  be  very  hard  to  call  this  a  fraudulent  settlement,  since 
"it  is  in  consideration  of  a  marriage  had,  and  of  an  additional 
^^ provision  of  £100  paid  by  the  wife's  relations,  which  cannot  be 
''called  voluntary  against  a  creditor  who  lent  his  money  thirteen 
"  years  after."     Colville  v.  Parher  (d). 

The  third  exception  to  the  general  rule,  and  which  shows  still 
stronger  the  indulgent  inclination  of  the  Courts  towards  these  cases 
of  settlements  after  marriage,  is  illustrated  by  an  Anonytnous 
ease  (e),  where  a  second  marriage  settlement  was  recited  to  be 
made  in  consideration  that  the  wife  had  parted  with  the  former 
settlement,  which  appeared  to  be  made  after  the  marriage,  but  was 

(a)  Cro.  Jac.  454.  (6)  2  Lev.  146. 

(c)  Cas.  temp.  Talbot,  64.  {d)  Cro.  Jac.  158. 

(«)  Pr.  Cha.  101. 
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recited  to  be  made  in  conBideration  of  a  marriage  portion  secured,  H.  T.  1852. 

Queen*  h  Bench 
but  no  proof  of  any  previous  agreement  for  such  settlement ;  yet     ' r— ^ 

OKEENE 

the  Court  presumed  it,  and  upon  the  strength  of  such  presumption  9, 

deemed  the  second  settlement  not  voluntary  against  bond  creditors,  ctkkabney. 
This  illustrates  the  last  exception,  as  well  as  that  now  under  con- 
sideration ;  for  the  first  settlement,  the  destruction  of  which  gave 
value  to  the  second,  was  itself  post-nuptial,  and  was  upheld,  in  con- 
sideration of  the  portion  which  was  secured  ^t  the  time  of  its 
execution.  This  exception  is  further  sustained  by  the  case  of 
Scot  V.  Bell ;  and  Ball  v.  Burnford(a)  shows  that  the  valuable 
consideration  of  the  post-nuptial  settlement  will  extend  to  those  who 
were  utter  strangers  to  the  previous  instrument. 

But  where  a  post-nuptial  settlement  cannot  be  executed  without 
tlie  mutual  concurrence  of  the  parties  to  it,  and  where  such  con- 
currence is  stipulated  for,  and  more  especially  where  the  concur- 
rence of  one  party  is  paid  for  by  the  other,  these  circumstances 
are  in  themselves  sufficient  to  repel  what  is  called  statutory  fraud, 
and  to  invest  the  transactions  with  the  reality  of  a  contract :  Doe 
d.  Hamerton  v.  Mitton  ;  Middleton  v.  Lord  Kenyon  (6) ;  Osgood 
V.  Strode  (c)  ;  Pulvertoft  v.  Pulvertoft  (d).  These  cases  show  that 
the  concurrence  of  a  party,  whose  concurrence  is  necessary,  will 
make  limitations  in  a  settlement  good  and  valid,  which,  but  for 
that  circumstance,  would  be  unquestionably  voluntary.  Russell  v. 
Hammond  (e)  ;  Parker  v.  Carter. 

In  Mwkerry  v.  Chinnery,  the  settlement  was  distinctly  held  by 
Sir  £.  Sugden,  and  by  the  twelve  Judges  in  Error,  and  by  the 
House  of  Lords,  who  adopted  the  opinion  of  the  Judges,  to  be  a 
settlement  for  good  and  valuable  consideration :  and  that  case  cannot 
in  this  respect  be  distinguished  from  the  case  before  the  Court.  In 
these  cases  the  mere  concurrence  of  parties,  whose  concurrence  was 
essential  to  the  execution  of  the  deeds  which  they  executed,  was 
held  to  impart  value  to  all  the  limitations  which  those  deeds  con- 
tained ;  therefore  we  say  here,  without  at  present  adverting  to  any 

(a)  Pr.  Cha.  113.  (b)  2  Vcfl.  jun.  891. 

(c)  2  r.  Wms.  245.  («/)  18  Ves.  92. 

(c)  1  West,  585. 
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H.  T.  1852.  stronger  argument,  that  the  concurrence  of  R.  Usher  in  the  fine 
"— — y-— ^     levied  by  him  and  his  wife  imparts  value  to  every  limitation  in  the 

GREENE 

deed  which  leads  the  uses  of  it.     His  concurrence  was  essentiaL  and 

17.  ^^ 

o'kearney.   it  is  not  to  be  presumed  that  he  gave  it  for  nothing.    One  consi- 
deration which  he  got  for  that  concurrence  was  a  joint  power  of 
appointment  among  his  own  children  by  her.    It  is  laid  down  in 
Cruise  Dig. : — **  If  a  married  woman  levies  a  fine  of  her  own  inhe- 
*'  ritance  without  her  husband,  it  will  bind  her  and  her  heirs,  because 
*'  they  will  be  estopped  to  claim  any  thing  in  the  lands,  and  cannot 
"be  admitted  to  aver  that  she  was  a  married  woman,  that  being 
'*  contrary  to  the  record ;  but  her  husband  may  enter  and  defeat  such 
"  line,  either  during  the  coverture  to  restore  himself  to  the  freehold 
*'  which  he  held  jure  uxoris,  or  after  her  death  to  restore  himself  to 
'*  the  tenancy  by  the  courtesy ;  because  no  act  of  a  feme  covert  can 
*'  transfer  that  interest  which  the  marriage  has  vested  in  the  has- 
"  band ;  and  if  the  husband  avoids  the  fine  during  coverture,  neither 
"  the  wife  nor  her  heirs  will  be  barred  by  it ;  for  by  the  entry  of  the 
"  husband  the  whole  estate  which  passed  by  the  fine  is  defeated,  and 
'*  the  old  estate  of  the  wife  revested  in  her,  and  then  her  husband 
'*  becomes  again  seised  in  right  of  his  wife."     It  might  well  be  pre- 
sumed therefore  that  Ids  consent  to  deprive  himself  of  these  great 
privileges  given  him  by  the  law  was  purchased  by  the  limitations  in 
favour  of  his  own  children  ;  the  more  readily  as,  in  the  deed  leading 
the  uses,  the  agreement  was  that  the  fine  should  be  levied  for  the  pur- 
pose of  providing  for  Robert  Usher  himself,  and  making  provision 
for  the  issue  of  the  marriage.     It  is  impossible  to  refer  his  concur- 
rence in  the  fine  to  any  thing  but  the  contract  appearing  upon  the 
deed  which  preceded  it,  the  purpose  for  which  it  was  then  agreed  to 
be  1(3 vied.     But  not  only  was  he  a  purchaser  from  his  wife  for  him- 
self and  his  children  by  her,  by  his  concurrence  in  the  fine,  but  she 
was  a  purchaser  from  him  for  the  same  children  of  the  power  which 
he  gave  her  of  appointing  among  them,  the  consideration  given  by 
lior  being  the  sum  of  £2000,  which  she  empowered  him  to  raise  for 
his  own  use,  and  the  ultimate  limitations  to  his  own  right  heirs.    He 
sold  her  this  power — she  bought  from  him  his  concurrence  in  the 
fine  for  a  sum  of  £2000  sterling,  and  for  an  ultimate  limitation  of 
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the  property  for  himself.     It  is  the  circumstance  that  the  property  H.  T.  1852. 

QueeiCsBench 
moved  from  the  wife  which  makes  the  present  settlement,  upon  this     s.-^v-^i-^ 

branch  of  the  case,  undistinguishable  from  Skeehy  v.  Muskerry  (a).  ^^ 

The  position  of  a  feme  covert^  with  respect  to  her  property,  is  very  o'kearney. 
peculiar,  and  very  different  from  the  position  of  her  husband  with 
respect  to  his  own  ;  over  his  own  he  has  the  absolute  dominion  ; 
she  is  wholly  powerless  as  to  the  disposition  of  hers.  A  power  of 
disposition  therefore  over  her  property  by  a  feme  covert  is  an  object 
so  important,  that  she  ought  not  spare  any  expense  to  obtain  it. 
Accordingly,  in  the  settlement  now  before  the  Court,  this  power  has 
been  stipulated  for,  and  has  been  bought  with  a  price :  Bennett 
V.  Bernard  (b)  ;  Middleton  v.  Lord  Kenyon.  In  that  case  the 
charging  an  estate  by  a  son,  which,  but  for  that  act  of  his,  would 
not  have  been  liable  to  the  demands  of  the  father,  is  a  good  con- 
sideration to  support  the  limitations  both  of  that  and  the  other 
estates.  So  here,  the  charging  her  estate  by  the  wife  with  a  sum  of 
money  for  her  husband,  which,  but  for  that  act  of  hers,  could  not 
affect  it,  is  a  good  consideration  for  the  other  limitations  contained 
in  the  dee>3  :  Heap  v.  Tonge  (c.) 

Upon  the  second  question,  we  submit  that  the  lease  is  not  war- 
ranted by  the  power  contained  in  the  settlement — ^it  exceeds  both 
the  letter  and  the  spirit  of  the  power,  and  is  at  variance  with  the 
whole  tenor  of  the  instrument  creating  it. 

No  case  has  ever  gone  the  length  of  deciding  that  a  lease  reserv- 
ing such  rent  as  the  donee  of  the  power  may  think  fit,  warrants  him 
in  taking  a  fine  from  the  lessee.  Talbot  v.  Tipper  is  thought  to 
have  gone  very  far  in  authorising  the  donee  of  such  a  power  to 
make  a  lease  not  reserving  any  rent  at  all ;  but  as  its  language 
would  have  empowered  him  to  reserve  a  peppercorn,  payable  forty 
years  after,  the  Court  conceived  there  was  no  substantial  difference 
between  such  a  reservation  and  the  case  before  it.  The  lease  was 
conformable  to  the  literal  tenor  of  the  words  in  which  the  power 
was  given ;  and  therefore,  as  said  by  Baron  Alderson,  in  Sheehy 
v.  Muskerry^    ^Hhe  remainderman    has  no  reasonable  ground  for 

(a)  1  H.  L.  Caa.  576.  (6)  10  b.  Eq.  Rep.  584. 

(c)  29  Law  Jour.  661. 
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H.  T.  1852.  "  compUint,  save  only  that  has  happened  which  the  framer  of  Urn 

Queen's  Bench 

v- — , '     «  power  who  had  the  jus  dispanendi  contemi^ted."   How  can  it  be 

OREEITE 

^^  said  that  the  firaxners  of  the  power  in  the  present  case  oontemplated 

o'uARNET.  fines  when  they  used  the  word  "  rents  ?  "—the  literal  lendr  of  the 
word  "rent"  does  not  certainly  include  a  fine.  If  the  doctrine  now 
contended  for  be  correct,  the  leasing  power  in  Skeefy  ▼.  Muskerrjf 
might  have  been  sostained  by  its  application  to  that  case ;  and  yet 
neither  the  arguments  for  the  plaintiff,  nor  the  decision  of  the 
Judges,  had  any  reference  to  it  The  struggle  in  that  case  was  lo 
connect  the  words,  "  with  or  without  fines,"  which  are  to  be  found  at 
the  conclusion  of  the  power,  and  which  are  apparently  attached  to 
the  latter  clause  only,  to  the  first  clause  also.  But  the  first  elanae  aa 
it  stood,  and  without  the  addition  of  those  words,  "  with  or  withoQi 
fines,"  would  have  authorised  the  leases  in  that  case,  if  the  position 
of  the  present  plaintiff  be  correct.  This  case  therefore  is,  at  least 
negatively,  a  decision  in  our  favour. 

But  apart  from  the  literal  words,  is  there  any  thing  in  this  set- 
tlement which  will  warrant  a  more  liberal  construction  of  it  than 
its  language  would  import  ?  On  the  contrary,  we  submit  that 
its  object  and  its  provisions  are  inconsistent  with  any  other  oon- 
struction  than  that  contended  for  by  us.  The  primary  object  of 
the  settlement  of  1837  was  to  provide  for  the  children  of  the 
marriage ;  and  it  would  be  wholly  inconsistent  with  this  design  to 
permit  the  tenant  for  life  to  alien  the  inheritance,  unless  the  language 
as  in  Sheehy  v.  Muskerry  expressly,  and  in  terms,  authorised  him  to 
do  so.  Unless  a  fine  is  permitted  to  be  taken  under  such  a  power 
as  the  present,  common  prudence  would  restrain  the  tenant  lor 
life  from  making  a  lease,  to  the  injury  of  the  remaindermen,  for 
such  lease  would  be  no  less  injurious  to  himself.  It  is  no  answer  to 
say  that  no  harm  is  done  here  to  those  in  remainder,  as  the  tenant 
for  life  might  have  leased  at  a  peppercorn,  and  thus  have  placed 
them  in  a  worse  position  than  they  are  at  present.  They  are  entitled 
to  the  safety  and  protection  which  they  have  in  the  self-interest  of 
the  donee  of  the  power,  if  it  is  construed  according  to  its  literal 
import;  but  which  self-interest  no  longer  exists,  for  the  interest 
of  the  tenant  for  life  is  no  longer  their  interest,   if  the  construe-^ 
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tion    contended  for   is  allowed  to  prevail.      Again,  the  husband  H.  T.  1852. 

in   the  present  case  is  empowered  by  the  settlement  to  raise  by  ^^ 

mortgage   £2000   for  his  own   use.     This   negatives  the  idea  of 

his   being   allowed  to  raise  more  than    that  sum    by  any  other  o'keabnet. 

means — ^^expressio  unitu  est  exclusio  alteriusj^    Besides,  suppose 

that  he  exercises  his  power  of  mortgaging,  and  thus  under  the 

leasing  power  aliens  the  estate,  what  security  is  in  such  case  left  to 

the  mortgagee?     In  this  case  there  is  no  ambiguous  meaning  in 

the  terms  used ;  and,  without  speculating  upon  the  intention  of  the 

framer  of  the  power,  it  would  be  impossible  to  hold  that  by  the 

word  "rent,"  he  intended  to  include  "fines.** 

R.  W,  Greeney  in  reply. 

As  to  the  first  question,  whether  as  against  the  plainti£f  claiming 
under  the  lease  of  the  23rd  of  June  1838,  the  limitations  in  favour 
of  children,  in  the  settlement  of  the  19th  of  June  1830,  are  fraudulent 
and  void  within  the  meaning  of  the  statute  ?  It  is  not  whether  the 
whole  settlement  is  void,  but  whether  as  against  a  subsequent 
purchaser  for  valuable  consideration  the  limitations  to  the  children 
are  voluntary  ?  If  voluntary,  the  effect  of  the  statute  is  to  avoid 
them  as  to  such  purchasers. 

Are  then  those  limitations  in  point  of  law  founded  upon  such  a 
valid  consideration  as  to  give  them  efficacy  within  the  meaning  of 
the  statute  against  a  purchaser  admittedly  for  valuable  considera- 
tion ?  This  is  not  a  settlement  for  the  valuable  consideration  of 
marriage.  Marriage  is  per  se  a  valuable  consideration,  not  only 
as  to  husband  and  wife,  but  as  to  children.  Children,  therefore, 
in  the  case  of  an  ante-nuptial  settlement  are  purchasers — collaterals 
are  not ;  but  in  the  case  of  post-nuptial  settlements  a  child  is  not  a 
purchaser.  He  may  become  an  object  of  valid  limitation  by  being 
purchased  for,  that  is,  he  may  be  within  a  contract  or  bargain  made 
for  him,  but  he  is  just  in  the  same  position  in  this  respect  as  any 
other  person  in  the  community — ^he  is  to  all  intents  and  purposes 
a  volunteer.  His  claims  require  the  same  support  in  the  way  of 
consideration,  and  they  are  defensible  just  in  the  same  way  as  those 
of  any  other  stranger;  consequently  the  same  person  or  persons 
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H.  T.  1852.  who  originally  made  the  arrangement  in  his  favour  maj  afterwards 

s..— V— ^     defeat  that  arrangement  bj  alienating  to  his  prejudice.    If  two  or 

more  persons  enter  into  an  arrangement  for  the  benefit  of  a  stranger 

o'kearney.  not  a  party  to  the  contract,  no  one  of  them,  without  the  consent  of 
the  rest,  can  defeat  that  arrangement ;  but,  on  the  other  hand,  the 
stranger  cannot,  as  against  all  the  parties  to  that  arrangement,  insist 
that  it  shall  be  carried  out  for  his  benefit.  This  is  the  principle 
of  Colyear  v.  The  Countess  of  Mulgrave  (a)  ;  Ravenshaw  v.  Hote- 
lier (b). 

But  it  is  said  here  that  there  was  a  good  consideration,  viz^  the 
concurrence  of  the  husband  and  wife ;  that  is,  that  because  neither 
could  make  the  settlement  without  the  aid  of  the  other,  therefore 
that  concurrence  was  in  itself  a  valuable  consideration.  Now  whsit 
is  the  extent  of  the  argument  ?  That  no  settlement  of  the  wife's 
property  could  be  voluntary ;  the  proposition  must  go  to  that 
extent.  This  is  against  principle  and  authority,  the  proposition 
therefore  must  be  limited,  and  something  else  must  be  looked  for 
in  the  way  of  consideration.  Now  the  meaning  of  consideration 
is,  some  consideration  accruing  to  the  person  who  owns  the  estate, 
to  the  person  whose  estate  is  settled.  What  consideration  moved 
to  the  wife  ?  None,  not  one  provision  in  the  deed  is  for  her  benefit. 
She  was  owner  in  fee,  subject  to  a  contingent  life  estate  in  her 
husband.  If  she  had  not  executed  the  deed,  the  estate  would  hmve 
gone  to  her  daughters  as  co-heiresses ;  every  thing  done  by  the 
settlement  is  done  to  her  prejudice ;  she  gives  every  thing  and  takes 
nothing ;  even  the  provision  for  the  children  was  for  the  husband's 
benefit,  because  it  is  the  father,  and  not  the  mother,  who  is  bound 
to  provide  for  the  children.  If  therefore  there  was  a  question  be- 
tween the  wife  surviving,  and  a  person  claiming  under  the  husband, 
she  might  well  say,  that  even  as  between  themselves  no  con- 
sideration moved  to  her ;  suppose  it  had  been  articles,  and  a  specific 
execution  were  sought  against  her,  she  might  well  defend  herself  on 
that  ground. 

But  it  is  not  a  case  between  the  husband  on  the  one  hand  and 
the  wife  on  the  other,  but  between  the  husband  and  wife  on  the 

(a)  2  Keen,  81.  (6)  7  Sim.  3. 
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t>tie  hand,  and  the  children  on  the  other.      The  question  is,  what  H.  T.  1852. 

_    Queen* 8  Bench 
consideration  did  those  children  give  to  their  father  and  mother  r      ^...^s^-^ 

Upon  looking  to  the  authorities  it  ¥rill  be  found  that  that  is  the  real  ^^ 

question.  In  the  cases  cited  on  the  other  side,  one  of  the  parties  to  o'kearney. 
the  settlement,  or  some  party  deriving  under  him,  sought  without 
the  consent  of  the  other  to  defeat  the  settlement.  In  Parker  v. 
Carter,  the  person  who  attempted  to  defeat  the  settlement  was  the 
heir  of  one  of  the  parties.  In  Clayton  v.  Hunter,  the  question 
was,  whether  a  limitation  in  anj  ante-nuptial  settlement  in  favour 
of  the  sons  of  a  second  marriage  was  good  as  against  purchasers  ? 
It  appeared  that  that  limitation  was  interposed  between  the  limi- 
tations to  sons  of  the  first  marriage,  and  daughters  of  the  first 
marriage,  and  it  was  held  good — a  totally  different  case  from  the 
present.  Bennett  v.  Bernard  is  no  authority  in  the  present, 
because  it  came  on  afterwards  before  the  Chancellor,  and  was 
compromised.  In  Middleton  v.  Lard  Kenyan,  an  arrangement 
was  made  by  father  and  son  for  payment  of  debts  and  re*-settUng 
the  estate ;  the  father  alone  filed  a  bill  to  impeach  the  deed,  and  it 
was  held  that  as  against  him  it  was  not  voluntary.  Fitznuturice 
V.  Sadlier(a)  was  a  question  raised  by  a  purchaser  from  the 
husband  alone;  that  was,  whether  he  could  defeat  a  settlement 
made  by  himself  and  his  wife?  and  it  was  held  that  as  between 
them  there  was  a  sufficient  consideration.  From  all  the  cases  it 
appears  that  one  of  the  persons  contracting,  or  a  person  deriving 
under  him,  cannot  impeach  the  deed  where  as  between  those  two 
there  has  been  consideration^ 

But  what  is  the  case  here  ?  Both  the  contracting  parties  make 
an  alienation,  the  effect  of  which  is  to  displace  a  limitation  which  as 
against  them  is  clearly  voluntary,  absolutely  without  any  consider- 
ation at  all.  How  can  these  parties,  claiming  under  that  voluntary 
limitation,  say  to  the  purchaser  from  both  the  parties  to  the  contract^ 
that  they  will  insist  on  the  benefit  of  that  limitation?  The  case 
of  Gaadright  v.  Mases  is  fartiari  in  our  favour.  There,  as  here, 
the  wife's  estate  was  settled  after  marriage :  the  case  was  stronger 
than  the  present ;  for  there  the  wife  alone,  one  of  the  settlors,  made 

(a)  9  Ir.  Eq.  Bep.  5d5. 
VOL.  2.  36  L 
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H.  T.  1 852.  the  lease,  whereas  in  the  present  case  the  lease  was  made  bj  both 

^— ^     husband  and  wife.     That  case  of  Goodrigki  t.'  Moses  was  distiiielfy 

^  recognised  and  acted  on  bj  Lord  Cottenham  in  Currie  v.  Nmd^ 

o'keabney.  and  that  was  a  strong  case,  because  it  was  a  bill  filed  for  q^edfie 
execution,  and  the  Court  compelled  the  purchased  to  take  the  title. 
The  Master  of  the  Bolls  says : — *'  Upon  the  second  and  third  ob}eo- 
'^  tions,  I  am  of  opinion  that  the  property  in  question  being  the 
'*  property  of  a  married  woman,  and  the  settlement  being  nude 
^'  during  coverture,  does  not  preyent  the  statute  of  JBlizaheik  opom- 
'Hing  upon  it.  Goodrigki  v.  Moses  is  decisive  as  to  this;  it  is 
"  like  the  case  where  by  a  new  arrangement  made  between  parties 
'*the  limitations  of  a  voluntary  settlement  are  defective:  Ravet^ 
^'  shaw  V.  HollterJ*  The  principle  of  the  cases  seems  to  be,  that 
when  owners  of  property  dispose  of  it  by  an  arrangement  between 
themselves,  to  which  no  third  person  is  a  party,  they  may  afterwards 
alter  the  disposition  of  it  by  mutual  agreement.  So  here,  the  hus- 
band and  wife  by  a  post-nuptial  settlement  dispose  of  her  property, 
and  afterwards  sell  it  to  a  purchaser,  and  if  a  sale  be  good,  then  a 
lease  would  be  equally  good. 

As  to  the  second  point,  this  lease  was  warranted  by  the  power. 
It  has  been  argued  as  if  nothing  could  be  done  under  a  power  unless 
the  power  expressly  authorises  the  thing  to  be  done,  as  if  the  onus 

m 

of  supporting  the  lease  was  thrown  on  the  lessee,  and  he  was  obliged 
to  show  that  the  particular  species  of  lease  was  expressly  contem- 
plated and  provided  for  by  the  power,  whereas  it  is  the  very  reverse; 
if  the  words  were  ^*  powers  to  lease,"  any  lease  might  be  made-— it  is 
for  them  who  impeach  the  lease  to  show  that  it  violates  some  restric-  . 
tions  or  conditions ;  any  power  is  a  reservation  of  so  much  of  the 
original  dominion.  The  settlors  of  this  estate  choose  to  reserve  the 
right  to  make  any  lease  they  think  fit.  No,  says  the  remainderman, 
you  have  not  a  right  to  make  any  lease.  Unless  there  be  something 
to  limit  the  right,  the  lease  is  good. 

But  supposing  that  the  deed  was  not  voluntary  as  to  authorise  a 
subsequent  alienation  or  lease  without  the  aid  of  a  power,  then  the 
power  here  was  abundantly  large  to  authorise  the  lease.  The  Court 
is  not  called  upon  or  authorised  to  add  or  insert  any  qualifications 
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ft 

not  contained  in  the  power  itself.     A  remainderman  has  no  equity  H.  T.  1852. 
entitling  him  to  caU  upon  the  Court  to  do  so.    He  takes  only  what     s^i^y^-^ 

OSEENX 

the  parties  to  the  settlement  may  choose  to  give  him.   He  can  take  ^^ 

what  they  have  not  thought  fit  to  reserve  to  themselves.  The  question   o'keabnet. 

then  really  is,  what  is  there  reserved  ?     This  must  be  determined 

by  the  words  of  the  instrument.    This  is  not  a  question  of  equitable, 

but  of  legal,  construction.    If  the  lease  be  warranted  by  the  legal 

construction  of  the  power,  this  Court  cannot  say  it  is  invalid.     Now 

nothing  can  be  more  unlimited  than  the  power.     No  amount  of  rent 

is  required — no  limit  of  demise  is  assigned.     It  may  be  a  lease  for 

ever,  a  lease  of  any  description  containing  any  terms,  altogether  at 

the  discretion  of  the  donee :  Talbot  v.  Tipper  (a) ;  The  Attorney- 

General  v.  Wray  (fi).    How  can  it  be  contended  here  that  the  lease 

is  not  within  the  express  terms  of  the  power?     The  only  ground 

upon  which  a  lease  could  be  invalid  is  excess ;  and  it  lies  upon  the 

party  impeaching  the  lease  to  prove  such  excess.     You  can  only 

invalidate  such  a  lease  by  sho¥ring  that  it  wants  an  ingredient 

which  the  power  requires — ^not  that  it  has  an  ingredient  which  the 

power  does  not  require. 

As  to  this  being  a  concurrent  term,  or  a  lease  in  futuro,  it  is 
wholly  unnecessary  to  discuss  the  matter — ^for  the  answer  is,  the 
power  is  unlimited.  « 

Cur.  ad.  vult 


The  Judges  gave  the  following  certificate : — 

This  case  has  been  argued  before  us,  and  we  are  of  opinion, 
First — That  as  against  the  plaintiffs  claiming  under  the  lease  of  the 
23rd  of  June  1838,  executed  by  Robert  Usher  and  Helen  his  wife 
to  the  plaintiff,  the  limitations  in  favour  of  the  children  in  the  same 
indenture  of  settlement,  bearing  date  the  19th  of  June  1830,  were 
not  fraudulent  and  void  within  the  meaning  of  the  Act  of  the 
10  Car.  1,  sess.  2,  c.  3. 

(a)  Skin.  427.  (A)  JtC  307. 
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H.  T.  1852.       Secondly— That  the  lease  of  the  23rd  of  June  1838  was  a  valid 
w-^-v — ^     execution  of  the  power  of  leasing  contained  in  the  said  settlement 

o'kearnst.  p.  C.  Ckampton. 

L.  Perbin. 

R.  Moors. 

31tt  Janoaiy  1852. 


•/on.  30. 


In  the  Matter  of  the  Estate  of  ANDREW  ENGLISH/ 


seifled  to  hi^  Tms  was  a  case  sent  from  the  Incumbered  Estates  Court  for  the 

his  heirs,  &c.,       .   .         /»  xf     /^       ^ 
ofthelanddof  opinion  of  this  Court. 

of  t^*  li^  I*  8^*®^  ^^^  Richard  Musgrave,  of  Littlebridge,  in  the  county 
with  covenant  ^^  Waterford,  being  seised  to  him,  his  heirs  and  assigns,  of  the  landa 

devised  to  R.  ^f  Littlebridge  for  a  term  of  three  lives,  with  a  covenant  for 
C.    and   his  ° 

heirs  all  his   perpetual  renewal,  devised  the  same  in  the  terms  following  : — ^  I 

property,  real 

and  personal,  '<  leave  and  bequeath  to  mj  grandson  3ichard  Cheamlej  and  his 

except   as 

hereinafter        *'  heirs  for  ever  all  my  property,  real  and  personal,  of  every  kind,  in 

excepted,  and 

subject  to  all  "  Ireland  and  England,  except  as  hereinafter  excepted  or  otherwise 

legacies.  He  ''disposed  of,  subject  nevertheless  to  all  my  debts  and  legacies  as 
S**a^^ty  "  liereafter  expressed."  After  a  bequest  of  an  annuity  of  £200  to 
!^d^  k^  ^^  ^^^®»  *°^  *  ^'^Z^l  ^^  ^50  to  be  paid  to  her  by  the  said  Richard 
to  be  paid  by  Chearnley  in  one  week  after  testator's  decease,  to  buy  mourning,  and 

fiirther  legacy  a  further  legacy  to  her  of  £600,  as  a  token  of  testator's  love  and 

of  £500,  to  bo  ^    ^ 

disposed  of  by  regard,  to  be  disposed  of  by  her  by  her  will  to  her  grand-daugh- 

her  will  to  her 

grand-daugh.    ters  in  such  proportions  as  she  should  direct ;  it  then  proceeded  as 

ters,    in   such 

proportions  as  she  should  direct.    Testator  then  bequeathed  to  A.  E.  his  house  and 

lands  of  L.,  in  trust  for  his  son  R.  E.,  together  with  tlie  appurtenances,  he  not  to 

commit  waste,  the  said  A.  E.  to  remain  and  occupy  the  premises  during  his  life,  and 

then  his  son  to  succeed  him ;'  and  in  case  R.  E.  should  .die  before  his  father,  then 

A.  E.'s  second  son,  if  surviving  his  father,  was  to  be  in  his  place  and  stead. 

HtU^  that  K.  E.  took  an  estate  ^ost  fee  in  the  house  and  lands  of  L. 

*  Blackburne,  C.  J.,  absente. 
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follows : — "  I  leave  and  bequeath  to  mj  son-in-law  Andrew  English  H.  T.  1852. 

Queen* t  Bench 
**  my  house  and  lands  of  Littlebridge,  in  trust  for  his  son  Richard     ^ , ' 

"English,  together  with  the  appurtenances  thereunto  belonging,     enoush. 

"  timber  and  trees  of  every  kind,  and  not  to  commit  waste  of  any 

"  sort ;  the  said  Andrew  English  to  remain  in  and  occupy  the  said 

"  premises  during  his  natural  life,  and  then  my  grandson  to  succeed 

''him ;  but  should  my  daughter  Susanna  English  survive  her  hus- 

"  band  the  said  Andrew  English,  then  my  will  is,  that  she  continuing 

"  unmarried  shall  enjoy  the  said  house  and  lands  during  her  natural 

''  life ;  and  in  case  that  my  said  grandson  Richard  English  should 

^*  die  before  his  father  and  mother,  then  and  in  such  case  it  is  my 

''will  that   my  grandson   Christopher   English,   if  surviving  his 

"brother,  shall  be  in  his  place  and  stead.    Also  I  leave  and  be- 

"queath  to  my  said  son-in-law  Andrew  English  all  my  interest 

"  and  holdings  of  Clonmel  commons  as  held  by  me,  in  trust  for  my 

"  said  grandson  Richard  English,  the  said  Andrew  English  to  pos- 

'*  sess  and  enjoy  the  sthne  during  his  natural  life.    I  do  this  because 

"  I  think  my  said  son-in-law  will  make  that  holding  a  beneficial  one 

"  for  his  son,  though  I  did  not,  and  because  it  was  formerly  held  by 

"  said  Andrew  English's  father.    It  is  my  will  also  that,  on  failure 

"of  my  said  grandson  Richard  English,  my  grandson  Christopher 

"  shall  stand  in  his  place  and*  stead ;  and  as  my  son-in-law  Andrew 

"  English  holds  under  me  the  lands  of  Enockinbrodane,  &C.,  under 

"  the  yearly  rent  of  £400,  and  has  no  lease  of  the  same,  my  will  is 

"  that  my  grandson  Richard  Cheamley  shall  give  my  son-in-law  a 

"lease  for  lives  renewable  for  ever  of  the  aforesaid  lands  at  the 

"  above  rent  of  £400,  and  paying  on  the  fall  and  renewal  of  every 

"  life  ten  guineas  as  a  renewal  fine  to  my  grandson  Richard  Chearn- 

"ley,  his  heirs  and  assigns,  the  said  lease  to  be  in  trust  for  my 

"grandsons  Richard  English  and  Christopher  English  successively 

"  after  the  death  of  my  son-in-law  Andrew  English." 

Richard  English  survived  the  testator,  and  also  survived  Andrew 
and  Susanna  English,  his  father  and  mother,  and  his  brother  Chris- 
topher, and  died  in  June  1851,  leaving  Andrew  English  his  eldest 
son.  Susanna  English  survived  her  husband.  Richard  Cheamley 
was  dead,  having  by  his  wiU,  dated  in  1791|  devised  all  his  estates 
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H.  T.  1852.  to  his  brother  Anthony.    Anthony  died,  leaving  Bichiud  Cheamkj 

^.^-v-*.^      bi8  eldest  son  and  devisee. 

In  re 

ENGLISH.  -'• "®  question  sent  for  the  opinion  of  the  Court  was,  **  What 

"  estate  did  Richard  English  take  in  the  lands  of  Littlebridge  midar 
'*  the  will  of  Richard  Mosgrave  ?  " 


R.  Longfield  (with  him  Deasy\  on  behalf  of  Richard  Cheamlej. 

Richard  English  took  under  this  will  only  a  life  estate*    The 
clause  directing  that  he  is  not  to  commit  waste  of  any  sort  clearly 
shows  the  intention  was  to  confine  his  interest  to  a  life  estate. 
Here  there  are  no  words  of  limitation,  which  are   necessary,   or 
at  least  equivalent,   to  an  intention  to  pass  the  entire  interest: 
Crozier  v.  Crozier  (a) ;   Doe  d.  Jeff  v.  Robiman  {b) ;  AUen  v. 
Allen  (c).    The  use  of  the  words  house  and  lands  only  denotes  the 
locality  of  the  premises,  but  convey  no  interest.    Here  the  testator 
omitted  words  of  limitation,  and  it  is  dear  he  did  so  intentionally ; 
for  he  gave  to  Richard  Cheamley  all  his  estate,  showing  thereby  his 
intention  was  to  limit  the  estates  given  to  the  other  devisees.    In 
Barnacle  v.  Nightingale  (</),  a  testator  devised  lands  to  his  son 
A.  T.  for  life,  and  after  the  decease  of  A.  T.,  to  his  first  son  lawfully 
issuing,  and  for  default  of  such  first  issue  to  the  use  of  the  second, 
third  and  every  other  son,  and  the  heirs  of  his  and  their  bodies,  the 
elder  to  be  always  preferred  before  the  younger  of  such  sons,  and 
the  heirs  of  his  body ;  and  for  default  of  such  issue,  then  to  the  use 
of  all  and  every  the  daughters  of  A.  T.,  and  the  heirs  of  the  body  of 
such  daughter  and  daughters,  with  remainders  over.     It  was  held 
that  the  first  son  of  A.  T.  took  neither  by  construction  nor  by  impli- 
cation an  estate  tail,  but  a  life  estate  only.     So  also  in  Foster  v. 
Romney  {e\  it  was  held  that  a  life  estate  only  passed,  there  being 
no  words  of  limitation.   Sevan  v.  White  (/)  ;  Cooh  v.  Gerrard  (^). 
But  it  is  contended  that  by  the  substitutional  devise  that  this  condi- 
tional limitation  gave  a  fee-simple.    But  in  Purefoy  v.  Rogers  {h), 
it  is  decided  if  a  contingent  remainder  cannot  take  efiect  on  the 

(a)  5  Ir.  £q.  Rep.  415.  (b)  8  B.  &  C.  296. 

(c)  4  Ir.  £q.  Bep.  472.  (<0  14  Sim.  456. 

(0  11  East,  594.  (/)  7  Ir.  £q.  Bep.  473. 

0)  1  Saund.  180.  (A)  2  Saund.  380. 


COMMON  LAW  REPORTS.  287 

determination  of  the  particular  estate,  in  what  way  doever  it  is  H.  T.  1852. 

Queen*  8  Bench 

determined,  it  cannot  vest  afterwards,  though  the  particular  estate     ^ ' 

Jnre 

should  revive.   Frogmorton  v.  Holy  day  (a)  may  he  relied  on ;  but     English. 
in  that  case  the  testator  clearly  showed  an  intention  to  give  the  fee. 
Morgan  v.  Griffiths  {h). 


Wheeler^  with  him  J,  2).  Fitzgerald,  contra. 

The  manifest  intention  of  the  testator  was  to.  dispose  of  all  his 
property,  for  he  begins  with  a  gift  of  all,  and  the  will  contains  no 
residuary  devise.  Richard  English  was  evidently  the  principal 
object  of  the  testator's  bounty,  and  it  cannot  be  supposed  that  he 
intended  to  give  only  a  contingent  life  estate  to  him.  If  the  con- 
struction contended  for  on  the  other  side  were  to  be  supported, 
the  clause  substituting  Christopher,  in  the  event  of  Richard  dying 
before  his  father  and  mother,  would  be  unintelligible.  K  an  inde- 
finite devise  were  made  to  A,  with  a  devise  over  on  contingency, 
it  is  settled  that  gives  the  whole  estate  to  A:  Doe.  d.  Wight  v. 
Cundall  (c) ;  Marshall  v.  ffill  (d) ;  Toovey  v.  Bassett  (e) ; 
S^>ry  V.  Bromfield  (/).  In  that  case  a  testator  devised  his  real 
estates  afler  the  decease  of  his  wife  to  J.  B.,  but  at  his  death  the 
whole  to  be  for  J.  B.'s  wife  and  children,  and  which  children,  at  the 
death  of  their  mother,  should  inherit  the  same  jointly  during  their 
lives ;  and  if  the  said  children  should  die  before  they  arrive  at  the  ag6 
of  twenty-one,  the  testator  willed  that  the  estates  should  go  to  A,  and 
to  the  use  and  benefit  of  him  and  his  children  ;  and  it  was  held  that 
the  surviving  children  of  J.  B.  took  an  estate  in  fee-simple  as 
tenants  in  common  in  the  estates  in  question.  The  rule  therefore  is 
not  confined  to  the  contingency  of  the  party  dying  under  twenty-one* 
Robinson  v.  Gray  (g) ;  Driver  v.  Frank  (h) ;  Moore  d.  Fagge 
V.  Beaseman  (t)  \  Burton,  Real  Property,  p.  128:  the  intention 
was  to  give  the  trustee  the  entire  estate  in  trust  for  the  father  and 
mother,  remainder  to  Richard  in  fee,  contingent  on  his  surviving — 

(a)  3  Burr.  1618.  (4)  Cowp.  235. 

(c)  9  East,  400.  ((Q  2  M.  &  Sel.  008. 

(«)  10  East,  460.  (/)  7  M.  &  W.  545. 

0/)  9  East,  1.  (A)  6  Price.  41. 

(0  WiUoi,  143. 
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H.  T.  1852.  [Pe&rin,  J.    The  devise  to  Christopher  may  be  considered  as  an 

Queen's  Bench    ^  r  / 

''  ^v    —^     executory  devise.] — Kirby  v.  (^ffeaCa). — [Cbampton,  J.    It  is 

In  re 

ENGLISH,  very  material  to  know  the  eiEtent  of  the  estate  given  to  the  trustee. — 
MooBE,  J.  If  Richard  took  only  a  life  estate,  there  would  be  no 
estate  to  serve  the  devises  to  the  mother  and  the  two  sons.] 

DecLsy^  in  reply. 

Andrew  English  took  only  an  estate  for  life  as  trustee,  and  it  rests 
with  the  parties  seeking  to  take  advantage  of  the  devise  to  show  that 
it  comes  within  the  authorities  relied  on.  Andrew  took  the  legal 
and  beneficial  interest  during  his  own  life,  and  the  word  **  succeed** 
only  means  that  the  person  is  to  succeed  in  occupation ;  it  is  not 
used  in  the  strict  legal  sense — ^that  is,  as  an  estate  passing  by  sue* 
cession.  If  the  construction  contended  for  on  the  other  side  be 
correct,  it  would  give  the  fee  to  Richard ;  but  if  he  had  a  son,  it 
would  take  it  away  firom  him  in  event  of  Richard  not  surviving  his 
father  and  mother.  This  devise  over  will  not  enable  the  Court  'to 
expand  the  terms  of  the  executory  devise  and  give  Richard  a  fee. 
The  intention  was  to  give  the  whole  estate  to  Andrew,  then  to 
Richard,  and  on  failure  of  Richard,  that  is,  in  the  event  of  his 
dying  in  the  lifetime  of  Andrew. — [Perbin,  J.  I  think  that  the 
plain  inference  to  be  drawn  from  the  words  of  the  will  was,  that 
Richard  should,  on  the  death  of  his  father  and  mother,  succeed  to 
the  whole  interest] — ^If  the  word  '^  succeed"  would  be  satisfied  by 
giving  a  life  estate,  the  Court  ought  to  assume  an  intention  in 
favour  of  the  heir-at-law. 

Cur,  adU  vuU, 


The  Court  gave  the  following  certificate : — 

This  case  has  been  argued  before  us ;  and  we  are  of  opinion  that 

the  said  Richard  English  in  the  case  mentioned  took  an  estate  quasi 

fee  in  the  house  and  lands  of  LitUebridge,  under  the  will  of  Richard 

Musgrave. 

P.  C.  Crabipton. 

L.  PBRBnr. 

R.  MooRE. 

JanuaiySl,  1852. 

(a)  2  Ir.  Eq.  Rep.  424. 
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H.  T.  1852. 

Egch,  Cham, 


^titqun  Cj^atiAer. 


M'CREERY  V.  LUTTRELL. 


(Error  from  the  Court  of  Queen* s  Bench.) 


Covenant,  for  noD-pa3rmeDt  of  rent.  Jon.  21. 

The  declaration  stated  that  the  Earl  of  Carhampton,  being  seised  A,  in    1792, 

by  indentnrei 
in  fee  of  certain  premises,  by  indentures  of  lease  and  re-lease,  bear-  of  lease    and 

ing  date  respectively  the  9th  and  10th  of  May  1792,  bargained,  sold,  yejed  certain 

released  and  confirmed  unto  William  Drought,  his  heirs  and  assigns,  ^^^^^  lives ^to 

the  said  premises :  to  hold  the  same  from  the  25th  of  March  1792,  y^^  ^^  ^ 

for  the  lives  of  M.  D.,  D.  F.  and  J.  M.,  and  the  survivors  and  sur-  f^'  /P^ 

'  ^  mdentnre  con- 

vivor  of  them  (with  a  covenant  for  perpetual  renewal),  yielding  and  toi'ied  a  cove- 
paying  the  yearly  rent  of  £40.     That  William  Drought  did  thereby,  himself,   his 

heirs,   execn- 

for  himself,  his  heirs,  executors,  administrators  and  assigns,  covenant  tors,  adminis- 
trators and 

to  pay  the  rent  to  the  Earl  of  Carhampton,  and  that  the  Earl  of  Car-  assigns,   with 

B,  that  upoQ 

hampton  did,  for  himself,  his  heirs,  &c.,  covenant  with  William  the  death   oc 

Drought,  that  upon  the  death  of  any  of  the  lives,  on  payment  of  a  Uves,  he  A 

would  add  and 
insert  to  the  time  and  term  thereby  granted  the  life  of  such  person  as  might  be 
named,  which  nominated  life  was  to  b^  indorsed  on  the  indenture,  or  written  on  a 
deed,  label,  or  parchment,  to  be  affixed  to  the  indenture,  or  in  a  separate  deed  or 
writing,  declaring  the  life  or  lives  fiedling,  and  the  life  and  lives  so  to  be  added  in 
lieu  thereof;  and  also  a  covenant  by  B  for  himself,  his  heirs,  executors,  administra- 
tors and  assigns,  to  pay  the  rent.  By  indenture  of  1818,  reciting  Uiat  the  interest 
of  A  in  said  premises  was  then  vested  in  C,  and  that  of  B  in  D,  and  that  one  of  the 
lives  in  the  original  lease  was  dead,  and  that  D  had  applied  to  C  to  execute  a  renewal 
by  the  insertion  of  a  new  life,  to  which  C  had  agreed ;  it  was  witnessed  that  in  pur- 
suance of  the  covenant  for  renewal  in  said  lease  contained,  C  had  added  and  inserted 
a  new  life  to  the  term  of  said  lease.  Habendum,  for  said  life,  &c,  subject  to  the  year  bf 
rent  of  £40,  and  to  all  and  singular  the  covenants  and  agreements  tn  said  tn<unture 
contained.    D  assigned  over  to  a  third  party  in  1845. 

Heldj  in  an  action  of  covenant  against  D,  for  the  non-payment  of  rent  accruing 
due  after  the  assignment  of  1845,  wat  D  did  not  thereby  discharge  himself  of  his 
liability  under  the  renewal  of  1818,  the  words  **  subject  to  the  rent  and  covenants" 
creating  an  express  covenant,  and  such  appearing  on  the  face  of  the  deed  to  be  the 
intention  of  the  parties. — [Crampton,  J.,  dissentiente.'} 

Held  J  per  Moore,  J.,  and  Ball,  J.,  that  the  parties  to  the  deed  of  1818  not 
being  parties  to  the  original  lease,  but  assignees  thereof,  the  deed  of  1818  could  not 
operate  by  way  of  enlargement  so  as  to  create  a  legal  estate  for  the  additional  life 
thereby  inserteid,  but  operated  as  a  release  of  the  reversion. 

VOL.  2.  37  L 
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H.  T.  1852.  peppercorn  fine,  he  would  add  and  insert  to  the  time  and  term 
oMihm  Cham, 
^  ■  -v  — >     thereby  granted  the  life  of  sach  person  as  might  be  named,  which 

m'cbeeet 

^^  nominated  life  was  to  be  indorsed  on  the  indenture,  or  written  on 

LUTTBELL.    a  deed,  label  or  parchment,  to  be  fixed  to  the  indenture,  or  in  a 

separate  deed  or  writing,  declaring  the  life  or  lives  failing,  and  the 

life  and  lives  so  added  in  lieu  thereof  (Profert)'. 

It  then  stated  that  during  the  existence  of  two  of  the  lives,  the 
third  one  dropped  on  the  1st  of  April  1818,  and  that  on  the  21  si  of 
April  1818,  bj  indenture  made  between  Henry  Luttrell  and  Thomas 
M'Creery  (Profertjy  reciting  that  the  estate  and  interest  of  the 
Earl  of  Carhampton  in  the  premises  was  legally  vested  in  Hemy 
Luttrell,  and  that  the  estate  and  interest  of  William  Drought  was 
vested  in  Thomas  M^Creery,  and  that  J.  M^  one  of  the  lives  in  the 
indenture  of  the  10th  of  May  1792,  was  dead,  and  that  WCnatf 
had  applied  for  a  renewal  thereof^  by  inserting  the  life  of  the  Duke 
of  Leinster,  that  he  (Luttrell)  added  the  life  of  the  Duke  of  Lein- 
ster  to  the  time  and  term  granted  by  the  original  indeBture: 
To  hold  the  premises  unto  MK])reery,  his  heirs  and  assigns,  for  and 
during  the  life  and  lives  of  M.  D.,  D.  P.,  and  the  Duke  of  Leinster, 
and  the  survivors  and  survivor,  subject  to  the  yearly  rent  and  to 
the  covenants  in  the  indenture  of  the  10th  of  May  1792  contained. 
That  M'Creery,  by  said  last  mentioned  indenture,  covenanted  to 
pay  the  rent  on  every  29th  day  of  September  and  25th  day  of 
March ;  that  the  last  mentioned  term  still  continued,  the  life  of 
the  Duke  of  Leinster  being  still  in  being ;  and  that  on  the  25th  of 
March  1849i  the  sum  of  £60  for  one  and  a-half  yearns  rent  was  and 
still  is  in  arrear. 

Breach — Non-payment  of  the  same. 

The  defendant  cfaved  oyer  of  the  deed  of  1818,  which  was  as 
follows  : — 

*'This  indenture,  made  the  21st  of  April  1818,  between  Henry 
**  Luttrell  of,  &C.,  of  the  one  part,  and  Thomas  MK>eeTy  of,  &C.,  of 
**the  other  part:  Whereas  by  indenture  of  lease  bearing  date  the 
**  10th  day  of  May  1792,  and  hereunto  annexed,  Henry  Lawes  Earl 
''  of  Carhampton,  for  the  considerations  therein  mentioned,  did  demise 
^  and  set  unto  William  Drought  of,  &c.  (in  his  actual  possession  then 
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"  being,  by  virtue  of  a  bargain  and  sale  therein  recited),  all  that  and  H.  T.  1852. 

**  thoBe  the  dwelling-house,  &c^*  situate  in  the  city  of  Dublin,  as  then     ^^i— \-— » ' 

"  held  b7  the  said  WiUiam  Drought,  to  hold  to  the  said  William    ■'*^^" 

"  Drought,  his  heirs  and  assigns,  for  the  lives  of  M.  D.,  D.  F.  and    luttrbll. 

"  J.  M.,  at  the  yearly  rent  of  £40,  payable  half-yearly,  in  which 

'*  said  lease  is  contained  a  covenant  for  the  perpetual  renewal  thereof 

**  on  the  payment  of  a  fine  of  one  peppercorn :  And  whereas  the 

*' estate  and  interest  of  the  said  Earl  Carhampton  in  the  said 

'*  premises  is  now  legally  vested  in  the  said  Henry  Luttrell,  and  the 

**  estate  of  the  said  William  Drought  therein  is  now  legally  veated 

"in  the  said   Thomas  M'Creery:   And  lahereas  the  said  John. 

"  Moore^  one  of  the  lives  in  the  said  lease  mentioned^  is  dead^  and 

^*the  said   Thomas  M^Creery   hath  allied  to  the  said  Henry 

^^  Luttrell  to  execute  a  renewal  thereof  by  inserting  the  life  of 

"  the  Duhe  of  Leinster  in  the  place  and  stead  of  the  said  John 

^*  Moore,  to  which  the   said  Henry  Luttrell  hath  agreed, 

'*Now  these  presents  witness  that  the  said  Henry  Luttrell,  tn 
^*  pursuance  of  the  covenant  for  renewed  in  said  lease  contained, 
*'  and  for  and  iit  consideration  of  the  fine  of  one  peppercorn  to  the 
**  said  Henry  Luttrell  paid  on  the  perfection  hereof  by  the  said 
"  Thomas  M'Creery,  the  receipt  whereof  is  hereby  acknowledged, 
"  hath  added  and  inserted,  and  by  these  presents  doth  add  and  insert 
*^to  the  time  caul  term  of  said  lease  the  life  of  Augustus  Frederick 
"  Duke  of  Leinster,  to  have  and  to  hold  the  said  premises^  with  the 
"  appurtenancesy  unto  the  said  Thomas  M^Creery,  his  heirs  and 
*^  assigns,  for  and  during  the  natural  life  and  lives  of  the  said 
"  Mary  Drought,  David  Fleming  and  Augustus  Frederick  Duke  of 
'*  Leinster,  and  the  survivors  and  survivor  of  them,  and  for  and 
''  during  the  natural  lives  of  all  and  every  such  other  person  and 
"  persons  as  shall  from  time  to  time  for  ever  hereafter  be  added  to 
'*  the  time  and  term  of  said  lease,  in  pursuance  of  said  covenant  fbr 
"  the  perpetual  renewal  thereof  as  in  said  lease  mentioned,  subject  to 
**  the  said  yearly  rent  of  £40  sterling^  and  to  all  and  singular  the 
^^  covenants  and  agreements  in  said  indenture  of  lease  contained,  and 
"  which  on  the  tenant  or  lessee's  part  are  or  ought  to  be  paid,  done 
"and  performed." 
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H.  T..  1862.       The  dofendaot  then  pleaded,  that  after  the  making  of  the  said 

^  ■   "V     "^     demise  in  the  declaration  mentioned;  and  of  said  indenture  of  the 

m'cbxert 

^  2l8t  day  of  April  1818,  and  before  any  part  of  the  rent  in  the 

LUTTSBix.  plaintiff's  declaration  mentioned  became  doe  or  payable,  to  wit,  oo 
the  6th  day  of  Febmary,  in  the  year  of  oor  Lord  1846,  in  tito 
county  of  the  city  aforesaid,  he  the  said  defendant,  by  a  certain 
indenture  of  assignment  by  him  then  made,  and  dnly  signed  by  the 
defendant,  and  sealed  with  his  seal,  for  the  consideration  therein 
mentioned,  did  bargain,  sell,  assign,  transfer  and  set  over  unto 
Patrick  Roache,  his  heirs  and  assigns,  all  the  right,  title,  proper^, 
interest,  claim  and  demand  whatsoever  of  him  the  defendant,  o^  in 
and  to  the  said  demised  premises,  with  the  appurtenances,  to  have  and 
to  hold  to  the  said  Patrick  Roache,  his  heirs  and  assigns  ;  by  virtue 
of  which  sai^  indenture  of  assignment  the  said  Patrick  Roache  after- 
wards, to  wit,  then  and  there  entered  into  the  said  demised  premises 
with  the  appurtenances,  and  became  and  was  thereof  possessed  and 
seised  for  the  said  three  lives,  whereof  the  plaintiff  on  the  day  and 
year  at  the  place  aforesaid  had  notice ;  and  the  defendant  further 
saith  that  the  plaintiff,  after  the  entry  of  the  said  Patrick  Roache 
into  the  said  demised  premises,  with  the  appurtenances,  under  and 
by  virtue  of  the  said  assignment,  to  wit,  on  the  29th  day  of  Sep- 
tember, in  the  year  of  our  Lord  1846,  in  the  county  of  the  city 
aforesaid,  did  accept  and  receive  a  large  sum  of  money,  to  wit,  the 
sum  of  £20,  late  Lrish  currency,  for  the  rent  of  the  said  premises, 
with  the  appurtenances,  in  form  aforesaid  reserved  and  made  pay- 
able, and  then  and  there  accepted  the  said  Patrick  Roache  as  his 
tenant  of  the  said  demised  premises,  with  the  appurtenances. — 
Verificcttion. 

The  defendant  pleaded,  secondly,  non  est  factum  to  the  deed  of 
April  1818,  and  issue  was  joined  thereon. 

.General  demurrer  by  the  plaintiff  to  the  first  plea,  and  joinder 
by  the  defendant. 

Demurrer  allowed,  and  judgment  for  the  plaintiff.* 
On  this  judgment  the  plaintiff  (in  error),  the  defendant  below, 
brought  a  writ  of  error. 

*  See  LuttreU  ▼.  M'Creery,  1  Com.  Law  Bep.  7. 
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J»  T.  Ball  and  2>.  Lynch  were  heard  for  the  plaintiff,  and  H.  T.  1852. 
Ormsby  and  Napier  for  the  defendant.  > — ^v— — ^ 

The  following  authorities  were  relied  on  :  Bachelour  v.  Gage  (a) ; 
Fisher  v.  Ameers  (b) ;  Auriol  v.  MilU  (c) ;  1  Sound,  p.  241  e ;  luttrell. 
1  /^i«r.  Z.  and  71,  p.  190 ;  Farran  v.  Bererford(d) ;  Murphy  d. 
IFeift  v.  Russell  (e)  ;  Iggulden  v.  ilfay  (/) ;  Nugent  d.  Athins  v. 
iSiea/y  (^) ;  P/a/^  on  Covenant^  p.  42,  0^  «e^. ;  Wolveridge  v. 
Stewart  (A) ;  J9ac.  ^6r.,  Cov^nan^  6 ;  Do^  d.  Jackson  v.  ^A- 
bumer  (t) ;  Drake  v.  Munday  {k) ;  2  jPfa/^  on  Leases^  p.  23,  e^ 
*tf^. ;  iSAoi^  V.  Pinche  (/)  ;  Porter  v.  Sweetman  (m) ;.  Llewellyn  v. 
j&ar/  of  Jersey  (n)  ;  Worsley  v.  FFoorf(o) ;  Williams  v.  Burrell{p) ; 
Curry  v.  Stanley  {q) ;  BroonCs  Maxims^  p.  238 ;  Spyne  y.  Tcip- 
Aam  (r) ;  ^odAam  v.  Marlow  (*)  ;  Chancellor  v.  Poofe  (0  ;  Tilden 
V.  Walter  {u)  ;  Doc  d.  JRaims  v.  Kneller  (r)  ;  Harrold  v.  IFAiY- 
/orAcr  (tr)  ;  Holies  v.  Obit  (a?)  ;  Hopkins  v.  Murray  (y)  ;  Ptott 
on   Covenants^  p.  355. 

Cur.  oci  vtift. 


Moo&E,  J. 

This  case  comes  before  the  Court  on  a  writ  of  error  brought  to 
reverse  the  judgment  of  the  Court  of  Queen's  Bench.  That  judg- 
ment was  given  in  favour  of  the  plaintiff  below  on  a  demurrer  taken 
by  him  to  the  defendant's  pleas. 

(a)  W.  Jones,  223.  (b)  1  Br.  20. 

(c)  4  T.  R.  94.  (<0  2  H.  &  Br.  306. 

(e)  3  T.  B.  393.  (/)  9  Ves.  830. 

(g)  A.  &  N.  359. 
(A)  3  Tyr.  637;  S.  C.  2.  M.  &  S.  75. 

(0  5  T.  R.  163.  (A)  Cro.  Car.  207. 

(0  5  T.  R.  124.  (m)  Stymies,  406. 

(«)  11  M.  4  W.  183.  (o)  6  T.  B.  710. 

(p)lC.  B.  402.  (51)  H.  &  J.  487. 

(r)  3  East,  115.  (s)  1  H.  BL  438^  m. 

(0  2  Dong.  764.  («)  1  Sid.  447. 

(v)  4  C.  &  P.  3.  (w)  11  Q.  B.,  N.  S.  147. 

(x)  3  Swanst.  647.  (y)  12  Ir.  Law  Bep.  359. 


Jon.  21. 
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H.  T.  1862.       The  eotm  qiMstaon  dMMiidi  on  llie  eonsftnictim  of  the  deoi  of 

ExeL  Cham. 
'   ^w    — >      1818  ;  and  that  qoestioii  is,  wheth»  that  deed  Mt^™»  aa  ewipaiB 

^^  onrenanl  belwean  the  plaintiff  and  defendant  ?   If  it  does,  it  ia  plain 

LUTTmsix.    that  the  defendant  conld  not»  hf  an  aiaignaient  over,  leUere  UaMolf 

from  his  liabilitj  on  foot  of  that  eovenant. 

It  it  etated  in  that  deed  that  the  plaintiff  Luttrell  waa  the  aarigmw 

of  the  revemion,  and  that  the  defendant  MH>eerj  waa  the  aa^goea 

of  the  lessee ;  the  deilMidant  waa  therefore  the  peivon  eotitled  te 

the  benefit  of  the  eovenant  of  renewal,  and  the  plaintiff  waa  the 

person  bound  and  capable  to  exeente  it. 

I  i^tpreheod  that  under  #  eoTenant  for  perpetual  renewal,  the 

lessee  or  his  assignee  is  entitled  to  baTO  a  coofltantlj  subsisting 

estate  for  three  liTes ;  and,  on  the  other  band,  that  the  leasof  ot  his 

assignee  is  entitled  to  have  the  personal  security  of  hia  grantee  fcup 

payment  of  the  rent  and  performance  ef  the  other  ee?eniuil9.    In 

Vance  v.  Lord  Ranfurly  (a),  the  Lord  Chancellor  there  s^ye  hr-»''  It 

"  appears  to  me  to  be  a  plain  proposition  that  a  covenant  for  renewal 

*'  is  a  covenant  to  grant  an  estate,  and  implies  the  insertion  of  such 

*'  covenants  as  are  incidental  to  the  legal  estate,  having  regard  to  the 

"  tenure ;  and  a  covenant  for  a  lease  contains  a  contract  that  it  shall 

'*  be  accompanied  by  the  ordinary  covenants.   The  lessee  is  entitled 

**  to  them,  and  the  landlord  is  entitled  to  them ;  and  so  a  Qovenant 

*'  to  grant  a  renewal,  generally  speaking,  implies  a  covenant  to  grant 

*'  an  estate  with  the  same  covenants  and  incid^its."    It  i^ppears  to 

me  that  where  parties  having  rights  execute  a  deed  respecting  them, 

it  is  a  fair  and  reasonable  intendment  that  the  object  of  the  deed  is 

to  give  effect  to  these  rights. 

The  deed  of    1818  recites  the  lease  of  1792,  the  covenant  for 

perpetual  renewal,  the  death  of  one  of  the  lives,  and  the  nomination 

by  M'Creery  of  the  life  of  the  Duke  of  Leinster  in  bis  stead,  and 

that  he  applied  to  the  plaintiff  to  execute  a  renewal  by  inserting  the 

life  of  the  Duke.    The  deed  then  states  that  Luttrell,  *'  in  pursuance 

*'  of  the  covenant  of  renewal,  hath  added  and  inserted,  and.  by  these 

'*  presents  doth  add  ^d  insert,  to  the  time  and  term  of  the  said  lease 

*'  the  life  of  the  Duke  of  Leinster,  to  have  and  to  hold  the  said 

(a)  I  Ir.  Ch.  Bep.  339. 
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*^  premises  to  the  said  M'Cre^,  his  heirs  and  assigns,  for  and  during  H.  T.  1852. 

"  the  natural  life  and  lives  of  the  said  Mary  Drought,  David  Fleming     \—  \     .  /' 

**  and  the  Duke  of  Leinster,  and  the  survivors  and  the  survivor  of 

**  them ;  and  for  and  during  the  natural  life  of  ail  and  everj  such    luttbsll. 

'*  other  person  and  persons  as  should  for  ever  thereafter  be  added, 

**  pursuant  to  the  covenant  for  perpetual  rtsoewal."    It  appears  to 

me  from  this  part  of  the  deed,  to  be  the  clear  and  expressed  object 

of  the  parties  that  M'Creery  should  have  a  subsisting  legal  estate 

for  the  lives  of  the  three  persons  named  ;  and  I  think  the  Court  is 

bound  to  give  to  the  deed  duU  construction,  if  the  words  used  and 

the  rules  of  law  admit  of  it. 

It  has  been  contended  bj  the  Counsel  for  M'Oeerj,  that  the 
deed  opeFB4!ed  by  way  of  enlaxgemeat,  and  thereby  created  a  legal 
estate  for  the  life  of  the  Duke.  I  think  that  as  the  parties  to  this 
deed  are  not  the  original  parties  to  the  lease  containing  the  oondition, 
but  are  their  assignees,  the  Case  of  Lard  Stafford  (a)  is  an  express 
authority  against  the  application  of  the  doctrine  of  enlargement  in 
this  case. 

Is  there  then  any  other  way  by  which  this  deed  can  operate  to 
give  a  legal  estate  to  M*Creery  for  the  three  lives  ?  I  think  it  may 
operate  as  a  release  of  the  reyersion.  M'Creery  had  a  subsisting 
tenancy  for  two  lives,  and  could  take  a  release  of  the  reversion,  and 
Luttrell  had  the  reversion  and  could  grant  it.  There  are  certainly 
formal  words  generally  used  to  conv^  a  reversion,  such  as  **  grant, 
bargain,  sell,  release,"  but  they  are  not  indispensible ;  and  I  think 
the  authorities  collected  in  Sheppard's  Touehstonej  pp.  271,  327, 
and  the  case  of  Shove  v.  Pincke  (^),  establish  that  if  a  deed  be 
executed  by  parties,  one  of  whom  is  able  to  grant  the  reversion, 
and  the  other  in  a  position  to  take  it,  and  that  the  intention  of  the 
parties  appear,  the  deed  will  operate  to  transfer  the  reversion, 
although  it  does  not  contain  any  of  the  usual  or  fomal  words. 

The  intention  of  the  parties  in  this  case  appears  to  me  to  be 
clear.  The  tenant,  entitled  to  the  benefit  of  the  covenant,  asks  for  a 
renewal  and  names  a  Hfe ;  tiie  landlord,  bound  by  the  covenant, 
consents  to  grant  it,  and  both  parties  declare  by  their  deed  that  l^eir 

(a)  8  Coke,  76.  <6)  5  T.  R.  129. 
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H.  T.  1852.  object  is  to  enable  the  tenant  io  have  and  to  hold  the  demiMd  pre- 

Exch,  Cluxm*  ^  « 

s— V mises  for  the  new  life,  and  that  of  the  two  still  subsisting.     Mj 

^  opinion  therefore  is,  that  by  this  deed  M'Creery  obtained  a  good  legal 

LUTTBELL.    estate  for  the  three  Utos.  Bj  this  construction  the  tenant  gets  what 

he  was  entitled  to ;  he  is  decidedly  benefited.    Before  the  deed  lie 

had  a  subsisting  lease  for  two  Utcs,  after  the  deed  he  has  a  legal 

estate  for  the  same  two  lives,  and  in  addition,  that  of  the  one  newlj 

named. 

As  to  the  merger  of  the  legal  estate  created  by  the  original  lease, 
that  must  always  be  the  case  whenever  the  renewal  is  duly  and 
properly  framed ;  but  the  covenant  for  renewal  still  remains  perfect, 
and  though  not  introduced  into  the  deed  of  1818,  it  is  stated  by  the 
Lord  Chancellor  in  the  case  of  Vance  v.  Lard  Ranfurly^  already 
referred  to,  not  to  be  the  practice  to  introduce  that  covenant  into 
renewals. 

If  this  construction  be  the  right  one,  I  think  that  nothing  could 
be  more  fair  and  reasonable  than  that  the  tenant,  acquiring  an  addi- 
tional legal  estate,  should  give  to  the  grantor  what  he  was  entitled 
to,  an  express  personal  covenant  for  payment  of  the  rent. 

And  then  the  question  is— are  there  in  this  deed  words  sufficient 
to  create  a  covenant?  I  think  there  are.  The  statement  in  the 
deed  is,  that  the  grantee  is  to  have  and  to  hold,  subject  to  the  pay- 
ment of  the  rent.  It  is  well  settled  that  no  particular  words  are 
necessary  to  create  a  covenant ;  and  in  the  case  of  Wolveridge  ▼. 
Stewart  (so  often  referred  to  in  the  argument),  the  Court  of  Common 
Fleas  held  that  the  words  "  subject  to"  did  create  an  express  cove- 
nant. And  though  this  decision  is  overruled  in  the  Exchequer 
Chamber,  yet  it  was  there  distinctly  laid  down  that  the  words 
''subject  to"  could  create  a  covenant,  though  in  that  particular 
case  the  Court  was  of  opinion  it  did  not  so  operate.  I  think  there 
is  a  plain  and  marked  distinction  between  that  case  and  the  present 
one.  In  that  case  the  lessee  assigned  his  interest  to  an  assignee, 
"subject  to  the  rent  and  covenants  in  the  lease."  The  words  as 
used  there  were  capable  of  two  meanings: — one,  that  they  were 
words  of  qualification  of  the  contract,  and  simply  meant  that  the 
lessee  assigned  the  premises  burdened  with  the  incumbrances  and 


,^A-J 
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obligations  to  which  they  were  liable  in  his  own  hands.     The  other  H.  T.  1852. 

meaning  was,  that  they  created  a  covenant.     The  Court  of  Common     v — ^^v— ' 

Pleas  adopted  the  second  meaning,  the  Exchequer  Chamber  adopted 

the  first ;   but  both  Courts  coacurred  in  thinking  that  the  word    luttjiell. 

**  subject"  was  adequate  to  create  a  covenant.    In  the  present  case, 

if  I  be  right  in  my  construction,  the  words  "subject  to"  could 

fairly  have  but  one  meaning,  that  of  a  covenant  by  the  grantee  to 

pay  the  rent  to  the  grantor. 

If  even  the  argument  of  the  Counsel  for  M'Creery,  on  the 
application  of  the  doctrine  of  enlargement,  be  good,  I  think  that 
the  words  "subject  to"  did  create  a  covenant;  for  it  appears  to 
me  that  when  a  party  applies  for  and  obtains  an  enlargement  of 
his  estate,  it  is  but  fair  and  reasonable  that  he  should  personally 
subject  himself  to  the  rent ;  and  therefore  if  he  has  jtfttA  words 
capable  of  creating  a  covenant,  they  should  receive  that  inter- 
pretation. 

I  have  but  one  more  .observation,  and  it  is  this :  that  if  I  am 
wrong  in  saying  that  the  deed  operated  as  a  grant  of  the  reversion, 
if  the  doctrine  of  enlargement  does  not  apply,  as  I  think  it  does  not, 
if  the  argument  for  M'Creery  be  right,  that  the  deed  does  not  con- 
tain an  express  covenant,  then  the  deed  would  be  a  dead  letter,  and  ■ 
would  be  wholly  inoperative,  except  as  a  nomination  of  the  life.  I 
cannot  bring  myself  to  the  conclusion  that  an  indenture  solemnly 
executed  should  be  so  construed. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  should  be 
affirmed. 

Jackson,  J. 

During  the  discussion  of  this  case,  I  entertained  doubts  upon  cer* 
tain  points  raised  by  Counsel  with  reference  to  the  nature  and 
incidents  of  an  estate  for  lives  renewable  for  ever,  and  which  it  was 
urged  were  involved  in  the  decision  of  the  question  presented  for 
judgment  on  this  record.  I  am,  however,  quite  satisfied,  upon  con- 
sideration, that  those  points  are  beside  the  question  which  we  are 
called  upon  to  determine.     That  question  is,  whether  the  defendant, 

who  is  assignee  of  the  tenant's  interest,  under  a  lease  for  lives  renew* 
VOL.  2.  38  L 
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n.  T.  1852.  able  for  ever,  who  has  been  an  executing  partj  to  anoh  an  indentnre 
Exch.  Cham.  .        ,*  *         i 

'— ^r*-^     of  renewal  as  appears  on  this  record,  can  discharge  himself  from  ha- 

M^CREEftY  « 

^^  bilitj  in  an  action  of  covenant  for  rent,  by  assigning  over  before  the 

LUTTBEix.  rent  sued  for  becomes  due  and  pajable  ?  And  this  question  depends  on 
the  answer  to  another,  namely,  does  that  indenture  of  renewal  which 
he  eiEecuted  contain  an  express  covenant  on  his  part  to  pay  the  rent 
during  the  term  ?  for  if  it  does,  it  appears  quite  impossible  to  con- 
tend that  he  can  discharge  himself  from  liability  by  assigning  over. 
The  words  in  the  indenture,  **  subject  to  the  yearly  rent,**  are 
relied  on  as  being  an  express  covenant  to  pay.  What  is  the  trans- 
action which  takes  place  between  the  plaintiff  and  defendant  in  thia 
action  ?  The  defendant,  as  assignee  of  the  tenant's  interest,  under 
the  lease  of  1792,  upon  the  fall  of  one  of  the  lives  in  that  lease, 
applies  to  the  plaintiff,  as  assignee  of  the  lessor,  for  a  renewaL  A 
party  claiming  a  renewal  as  tenant  may  fairly  be  expected  to  place 
himself  in  the  situation  of  tenant,  and  to  make  himself  liable  to  the 
tenant's  obligations. 

It  appears  quite  unnecessary  to  inquire  whether  the  indenture 
of  1818  operated  as  a  new  lease,  or  by  way  of  enlargement — or 
whether  there  was  or  was  not  a  surrender  of  the  old  lease  of  1792, 
by  accepting  the  renewal  of  1818  ;  or  whether  all  the  covenants  in 
the  lease  of  1792  are  or  are  not  embodied  by  reference  in  the  renewal 
of  1818 ;  because,  whether  it  operated  by  way  of  enlargement  of 
the  old,  or  by  creating  a  new,  term,  the  interest  was  thereby  continued 
to  the  defendant  and  his  assigns,  and  there  was  certainly  nothing 
unjust  or  unreasonable  in  his  binding  himself  to  the  payment  of  the 
rent  and  performance  of  the  covenants  during  the  renewed  term,  if 
he  thought  proper  so  to  do.  If  the  plaintiff,  the  landlord,  was  bonnd 
to  allow  tlie  defendant,  as  tenant,  to  enjoy  the  premises  during  the 
term,  it  would  be  just  and  reasonable  that  the  defendant  should  be 
bound  reciprocally  to  pay  the  rent  during  the  term  also.  But  the 
question  is,  has  the  defendant  bound  himself  by  his  express  eore- 
nant  so  to  do? 

It  is  to  be  observed  the  renewal  might  have  been  effected  bj 
indorsement  on  the  deed  of  1792,  or  by  a  deed  or  label  attached 
to  it,  or  by  a  separate  deed  in  writing.    If  the  intention  of  the 
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parties  were  not  that  the  defendant  should  be  bound  by  eovenant  H.  T.  1852. 

to  paj  the  rent  during  the  term,  whj  was  not  the  renewal  hj     -     \ 

way  of  label  or  of  deed  poll  ?     Why  was  it  by  indenture  ?    It  is     ^'^^^^^^ 

quite  clear  that  no  technical  or  precise  form  of  words  is  necessary    luttrbi/Ii. 

to  constitute  a  covenant.    What  was  said  by  a  very  eminent  and 

learned  Judge,  Chief  Baron  Joy,  in  the  case  of  Curry  v.  Sianfy  (a), 

is  settled  law — *^  a  declaration  of  the  object  and  intention  of  the 

parties  amounts  to  an  agreemeniJ*    Now  any  words  under  teai 

importing  or  involving  an  agreement  will  create  a  covenant :  Com* 

Dig^  Cov.  A,  2 ;  as  where  it  is  said :  **  It  is  agreed  that  A  shall  pay 

"  B  £10  for  his  goods ;  this  is  a  covenaot  by  B  to  deliver  the  goods, 

^*  the  words  *  it  is  agreed/  being  the  words  of  both  parties.     Again, 

**  that  the  lessee  shall  have  wood,  not  cutting  down  trees ;  this  is  a 

*^  covenant  by  the  lessee  that  he  will  not  out  down  the  trees."    The 

case  of  Chancellor  v.  Poole  (b)  does  not  conflict  with  this  view,  for 

there  the  defendant,  who  was  assignee  of  the  tenant^  contracted  only 

with  his  assignor^  and  not  with  the  plaintiff  the  landlord,  to  pay  the 

rent.    Lord  Mansfield  says  in  that  case,  "  the  plaintiff  was  not  a 

contracting  party,"  and  that  was  the  ground  of  the  decision  in  that 

case.   Now  here  the  plaintiff  is  a  contracting  party.    The  defendant 

by  the  indenture  contracts  with  the  plaintiff. 

Now  let  us  see  is  there  in  the  indenture  of  1818  a  declaration  of 
the  object  and  intention  of  the  parties ;  for  if  so  there  is  an  agree- 
ment, and  if  so,  it  being  under  seal,  it  is  a  covenant.  I  think  there 
cannot  be  a  more  distinct  statement  of  the  object  and  intention  of 
both  the  landlord  and  tenant.  The  words  of  the  deed  of  1818  are 
that  the  defendant  shall  hold  the  premises  during  the  term,  and  be 
subject  to  the  payment  of  the  rent  during  the  same  term ;  and  the 
defendant,  by  executing  the  deed,  admits,  under  seal,  that  these  are 
the  terms  on  which  he  consents  and  agrees  to  accept  the  renewal. 
The  words  relied  on  here  by  the  plaintiff,  it  must  be  remembered, 
are  not  in  a  deed  poll,  but  in  an  indenture  inter  pmrtei^  they  are 
therefore  the  words  of  both  parties.'  The  case  of  Burnett  v. 
Lynch  fully  supports  this  view  of  the  subject ;  for  if  the  assign- 
ment there  had  been  by  indenture,  instead  of  by  deed  poll,  the 

(a)  H.  k  Jon.  494.  (6)  2  Doug.  764. 
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H.  T.  1852.  words  would  have  been  held  to  operate  as  an  express  eoyenant. 

^— Jy—  ,>         This  is  not,  as  has  been  argued,  merely  an  implied  coyenant; 

m'cbeebt 

^^  it  is  express.    This  manifestly  appears  bj  considering  the  nature 

LUTTBELL.  of  express  and  implied  covenants.  An  express  covenant  is  to  be 
gathered  from  the  meaning  of  the  words  used  by  the  party  to  be 
bound — an  implied  covenant,  from  the  situation  and  intent  of  the 
parties ;  in  other  words,  implied  covenants  are  such  as  the  law 
presumes  a  man  undertakes  to  perform,  because  reason  and  justice 
dictate  the  performance  of  them  in  the  circumstances  in  which  he 
is  placed,  without  any  express  words  used  by  him. 

But  the  case  of  Wolveridge  v.  Stewart  is  relied  on  as  show- 
ing that  the  words,  **  subject  to  the  payment  of  the  rent,"  do  not 
constitute  a  covenant  on  the  part  of  the  assignee  of  the  tenant  to  pay 
the  rent.  If  one  reads  only  the  marginal  note  it  may  appear  so ; 
but  it  is  necessary  to  attend  to  the  facts  and  circumstances  of  that 
case.  There  a  lessee,  who  had  covenanted  to  pay  the  rent^  assigned 
his  term  by  indenture.  Habendum  during  the  term,  subject  to  the 
payment  of  the  rent,  &c.  Lord  Denman,  C.  J.,  states  the  question 
to  be,  whether  these  words,  ^'  subject,''  &c.,  are  words  of  agreement, 
or  of  qualification  or  condition  ?  He  says : — "  The  words  are  part 
'*  of  the  Habendum,  and  that  being  so,  they  are  the  words  of  the 
"  grantor,  and  therefore  to  be  taken  most  strongly  against  him  ;  and 
"  if  these  words  were  not  added  to  qualify  the  grant,  it  would  operate 
"  as  conveying  a  greater  interest  than  the  assignor  himself  had;  and 
"these  words  occurring  where  words  of  qualification  ought  to  be 
"  found,  it  was  probable  they  were  intended  to  abridge  and  qualify  the 
"  grant ;  and  there  is  nothing  in  the  indenture  to  show  that  they  were 
"  meant  to  be  used  in  any  other  sense."  In  my  judgment,  that  case 
does  not,  by  any  means,  govern  the  present.  The  words  "subject,"  Aa, 
in  that  case  were  in  an  assignment  of  a  tenant's  interest  under  a  lease 
then  subsisting,  reserving  a  rent.  Here  they  occur  in  an  indenture 
between  landlord  and  tenant,  creating  a  new  or  enlarged  interest, 
and  there  was  no  necessity  for  introducing  words  of  qualification 
or  condition  into  the  Habendum;  and  I  consider  them  rather  in 
the  nature  of  an  informal  Reddendum  than  as  part  of  the  Habendum, 
But,  besides,  it  is  conceded  in  that  ease  that  the  words  were  of  an 
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equivocal  character,  and  that  if  such  appeared  to  be  the  intention  H.  T.  1852. 
of  the  parties,  they  might  constitute  a  covenant  to  paj  the  rent ;     v«— ^^-^.^  * 
and  I  confess  it  appears  manifest  to  me  that  such  was  the  intention 
of  the  parties  in  this  case.  luttbell. 

This  then,  being  an  express  covenant,  entered  into  bj  the 
defendant  with  the  plaintiff,  to  paj  the  rent  during  the  renewed 
term,  I  feel  no  difficulty  whatever  in  holding  that  the  defendant's 
plea  of  assignment  over,  before  the  rent  declared  for  became  due,  is 
bad ;  that  therefore  the  demurrer  to  that  plea  was  rightlj  allowed  by 
the  Court  of  Queen's  Bench ;  and  that  therefore  the  judgpient  of 
that  Court  should  be  affirmed.     .#<*T)^ 

Lefroy,  B. 

I  concur  in  the  judgments  delivereTl>7  mj  Brothers  Moore  and 
Jackson. 

It  is  very  material,  when  we  come  to  construe  an  instrument  of 
this  sort,  to  see  what  are  the  reciprocal  rights  of  the  landlord  and 
tenant.  It  is  not  necessary  to  enter  into  the  consideration  whether 
this  deed  conveyed  an  estate  either  by  enlargment  or  by  operating 
on  the  reversion,  or  whether  it  conveyed  any  legal  estate  at  all ;  for 
if  it  did  not  convey  a  legal  estate,  if  it  be  a  covenant  at  all,  it  is 
a  covenant  in  gross ;  and  it  is  well  settled  that  if  a  mortgagor  assign 
his  equity  of  redemption,  the  assignee  cannot  bring  an  action  on  the 
covenant.  Taking  this  therefore  not  to  convey  a  legal  estate,  these 
words,  if  they  have  any  meaning,  amount  only  to  a  covenant  in  gross, 
and  consequently  the  assignment  of  the  defendant  cannot  discharge 
him  from  the  operation  of  this  covenant. 

The  question  then  is,  is  there  a  covenant?  Is  there  in  this 
instrument  an  agreement  by  the  landlord  to  give  the  tenant,  and 
that  the  tenant  should  enjoy  for  two  old  lives  and  an  additional  life, 
a  permanent  interest  ?  If  these  words,  **  subject  to  the  rent  and 
covenants,"  do  not  mean  something  to  be  done  on  the  part  of  the 
tenant,  why  introduce  them  ?  (I  am  now  treating  them  as  an  agree- 
ment.) What  does  the  tenant  mean  by  saying,  in  ao  instrument  by 
which  he  agrees  to  accept  an  interest  for  three  lives,  and  by  which 
his  landlord  covenanted  to  give  him  an  interest  for  three  lives,  that 
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H.  T.  1 852.  lie  will  hold  to  him  aad  his  heirs  that  interest,  salrject  to  the  reot  and 

jExch,Cham, 

^— ^      all  the  eovenants  on  his  the  tenant's  part  to  be  doae  and  perfonned? 

m'cbesby 

I,,  It  would  be  yerj  unintelligible  to  say  that  thb  deed,  not  paasiog 

LUTTRELL.    a  legal  estate,  but  jet  containing  an  agreement  that  the  landloid 
should  give  an  interest  to  the  tenant,   and  that  the  tenant  shonld 
hold  subject  to  the  rents  and  coTenants,  that  that  should  not  amoont 
to  an  agreement  on  his  the  tenant's  part,  at  the  same  moment  that 
he  derives  the  interest,  that  he  should  perform  the  other  words  of  his 
agreement.     But  further,  the  tenant  agrees  to  hold  to  him  and  his 
heirs,  and  jet  he  contends  that  his  agreement*  is  only  to  p&j  rent  io 
long  as  he  is  assignee.     It  is  admitted  that  if  he  coyenant  aa  teaaat, 
he  must  be  under  a  personal  liability.     How  can  he  take  an  interest 
to  him  and  his  heirs  if  he  assign  over  ?     Is  the  heir  to  take  without 
payment  of  rent  ?    I  cannot  see  how  that  could  be  arrived  at  without 
a  violation  of  the  plain  meaning  of  the  words,  by  saying  that  when 
he  agrees  to  take  to  him  and  his  heirs,  that  that  was  a  covenant 
on  him  personally  only  so  long  as  he  should  remain  assignee.    Look- 
ing to  the  context  of  the  deed,  his  agreeing  to  take  an  interest^  we 
cannot  separate  tlie  words,  *'  subject  to  the  rent  and  covenants," 
from  that  giving  him  the  interest,  and  we  cannot  suffer  a   partj 
to  defeat  his  own  contract  by  severing  the  parts  of  it.    Suppose 
this  but  an  equitable  instrument  containing  an  agreement^  would 
it  not  sustain  an   action  ?     How  then  could  the  assignment  pass 
any  interest,,  legal  or  equitable,  which  would  deprive  the  landlord 
of  his  right  to  sue  on  this  personal   covenant,  or   covenant  ia 
gross?    Further,  could  the  landlord  call  on  the  tenant  to  naiae 
a  life?     Could  he  treat  this  as  an  instrument  under  which  the 
tenant  gets  no  benefit  ?     The  landlord  is  bound  at  law  to  nominate 
a  new  life  under  the  Tenantry  Act.    The  landlord  is  bound  to  give 
all  that  the  tenant  is  entitled  to  get,  and  to  preclude  himself  horn 
any  benefit  arising  from  the  dropping  of  the  life.    All  the  material 
substantial  obligations  of  both  parties  are  discharged  by  this  deed, 
whether  it  pass  or  does  not  pass  an  estate.     l£  it  pass  an  estate,,  it 
would  be  monstrous  to  say  it  should  pass  a  legal  estate  to  the  tenaati 
qua  tenant,  and  yet  to  say  he  is  not  to  pay  rent. 

But  is  there  any  thing  preventing  the  words,  *'  subject  to*  tho  Teal 
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and  covenants,"  separately  in  themselves  con£ftituting  a  covenant?  H.  T.  1852. 
The  case  of  Wolveridge  v.  Stewart  has  been  referred  to  as  making     v«..*v— ^^ 
it  impossible  to  construe  these  words  as  containing  a  covenant  to 
paj  the  rent.     That  case  is  an  anthoritj  that  these  words  would    luttbeix. 
naturally  and  properly  amount  to  a  covenant.     The  natural  con- 
struction to  be  put  on  the  words,  ''  dubject  to  the  rent  and  cove- 
nants," was,  that  they  were  descriptive  of  the  interest. 

I  therefore  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  stands  on  a  solid  foundation  both  in  law  and  reason, 
and  that  all  the  niceties  that  have  been  gone  into,  whether  this 
ofperated  by  enlargement  or  as  a  reversionary  interest^  and  all  the 
difficulties  suggested  as  likely  to  result  from  this,  are  quite  out  of 
the  case,  and  therefore  that  the  judgment  ought  to  be  affirmed. 

Ball,  J. 

I  concur  in  the  judgment  of  the  minority  of  the  Court.  The 
case  of  the  plaintiff  in  error  involves  two  propositions,  to  neither 
of  which  can  I  accede.  He  insists,  in  the  first  place,  that  the 
renewal  of  1818  operated  not  as  the  grant  of  an  interest  in  the 
land,  but  only  by  way  of  enlargement  of  the  estate  before  granted 
by  the  lease  of  1792;  and  secondly,  he  contends  that  the  renewal 
of  1818  contained  no  express  covenant  on  his  part  for  payment  of 
the  rent ;  and  from  these  two  propositions  he  calls  on  the  Court  to 
infer  as  a  conclusion  of  law  that  the  effect  of  his  assignment  to 
Roache,  and  the  acceptance  by  the  defendant  in  error  of  Roaohe  as 
his  tenant,  was  to  discharge  the  plaintiff  in  error  from  tiie  impHed 
covenant  to  pay  the  rent  contained  in  the  renewal  of  1816. 

With  respect  to  the  first  of  these  positions,  besides  the  difficnlij 
suggested  at  the  Bar,  as  arising  from  Lord  Stafford's  ease,  of  b<^d- 
ing  that  where  the  two  instruments  are  not  between  the  same 
parties,  the  one  can  take  effect  as  an  enlargement  of  the  estate 
created  by  the  other,  there  is  this  further  objection,  that  the  in* 
ta*est  granted  by  the  lease  of  1792  is  to  William  Drought,  his 
heirs  and  assigns,  whereas  the  Habendum  in  the  lenewal  of  1818  is 
to  the  plaintiff  in  error,  Am  heirs  and  assigns,  being  a  line  of  descent 
and  devolution  of  the  interest  different  firom  that  created  by  the  leaie 
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H.  T.  1852.  of  1792.     Accordingly,  whatever  maj  have  been  the  efiect  of  the 
Exch,  Cham.  ,      .  ,  _    , 

"^ . '     renewal  of  1818,  in  respect  of  the  estate  granted  by  the  originil 

m'creebt 

^  lease,  no  enlargement  of  that  estate  could,  in  mj  jadgment,  have 

LUTTBEix.    been  effected  bj  the  operation  of  terms  applicable  to  another  and 

different  interest 

Then,  as  to  the  second  position.  Whatever  maj  have  been  the 
legal  operation  (if  anj)  of  the  deed  of  1818,  in  reference  to  the  estate 
created  by  the  lease  of  1792,  the  former  instrument  contained,  as  I 
conceive,  an  express  covenant,  binding  the  plaintiff  in  error  to  the 
payment  of  the  rent,  which  consequently  was  not  discharged  by  the 
assignment  to  Roache,  and  the  acceptance  of  him  by  the  defendant 
in  error  as  his  tenant. 

I  consider  therefore  that  the  plaintiff  in  error  has  failed  to  establish 
either  of  the  positions  whereon  he  has  rested  his  defence  in  this 
action,  and  that  the  judgment  of  the  Court  of  Queen's  Bench,  in 
favour  of  the  defendant  in  error,  ought  to  be  affirmed. 

Cbabcpton,  J. 

Differing  as  I  do  from  all  my  Brethren  who  have  hitherto  pro- 
nounced their  opinions,  and,  as  I  have  reason  to  believe,  from  those 
wl^o  are  to  follow  me,  I  cannot  but  be  distrustful  of  the  concloaion 
at  which  I  have  arrived  in  this  case ;  but  that  distrust  is  somewhat 
diminished  when  I  find,  that  although  all  my  Brethren  arrive  at 
the  one  termination,  they  do  so  by  roads  not  only  not  the  same,  but 
directly  opposed  to  each  other. 

The  question  for  discussion,  let  me  observe  in  the  first  place,  is 
not  whether  the  words  of  the  deed  of  1818  (so  often  referred  to) 
might  not  amount  to  a  covenant  to  pay  the  rent  of  £40  yearly,  not 
merely  while  M'Creery  continued  to  be  the  tenant,  but  to  a  personal 
covenant  to  pay  that  rent  during  the  whole  term  ?  But  the  question 
is,  whether  it  was  the  intention  of  the  parties  to  change  the  relation 
in  which  they  stood,  and  to  bind  the  assignee  (M^Creery)  by  a  per- 
sonal covenant  in  perpetuity  ?  Did  the  parties  agree  or  intend  that 
M'Creery  should  be  bound  by  such  a  covenant  ?  On  this  question 
I  retain  the  opinion  which  I  expressed  upon  the  argument  in  the 
Queen's  Bench,  and  upon  the  ground  upon  which  on  that  oecaaioB 
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I  rested  that  opinion  ;  and  as  mj  judgment  in  the  Queen's  Bench  H.  T.  1852. 

has  been  reported,  and  is  now  before  the  public,  I  shall  not  occupy      .^«-^.— ^> ' 

m'ciubeby 
time  by  repeating  in  detail  the  grounds  upon  which  I  felt  myself 

unable  to  concur  in  the  judgment  of  the  Court  below.    But  as  the    lutt&ell. 

case  has  been  presented  to  us  in  this  Court  in  a  light  somewhat 

new,  I  think  it  right  to  make  some  observations  in  addition  to  those 

which  I  made*  below. 

In  the  Court  below,  the  judgment  was  rested  upon  the  ground 
that  by  the  deed  of  1818  a  new  estate  was  created  in  the  defendant 
(below),  and  that  the  terms  of  the  instrument  imported  an  agreO'^ 
ment  to  pay  the  reserved  rent,  which  agreement,  being  under  seal, 
amounted  to  a  covenant.  The  necessary  effect  of  this  construction 
was,  that  the  estate  created  by  the  original  lease  was  merged,  and 
the  estate  thereby  created,  and  all  its  covenants,  annihilated.  The 
difficulties  growing  out  of  this  view  of  the  case  were  felt  by  the 
learned  and  able  Counsel  who  replied  in  this  Court  for  the  plaintiff 
(below)  ;  and  he  put  the  case  ultimately  on  the  ground  that,  at  all 
events,  a  new  agreement  between  the  landlord  and  the  first  assignee, 
then  the  tenant,  was  contained  in  the  deed  of  1818,  and  that  it 
contained  an  express  covenant  on  the  tenant's  part  to  pay  the  rent 
reserved  by  the  original  lease,  and  that  for  the  whole  term  in 
perpetuity. 

Now  excluding  the  supposition  that  the  deed  of  1818  operated 
to  enlarge  the  original  estate  (upon  which  I  shall  make  an  obser- 
vation hereafter),  it  must,  I  think,  be  admitted  on  all  sides  that  that 
deed  either  operated  to  create  a  new  estate  in  the  assignee,  and  to 
cause  a  surrender  of  the  old  estate,  or  that  it  operated  only  in  the 
way  of  a  covenant  on  the  part  of  the  defendant  (below),  binding  him 
during  the  whole  term  to  the  payment  of  the  rent  reserved  by  the 
original  lease.  Out  of  this  alternative  the  argument  for  the  defendant 
in  error  cannot  escape.  Now  I  see,  I  must  own,  insuperable  diffi- 
culties in  the  way  of  both  these  views. 

First,  as  to  the  former  view.    First. — It  manifestly  contradicts 

the  expressed  intention  of  the  parties,  which  (whether  effected  or 

not)  was  to  (idd  to^  and  not  to  take  away  any  thing  from,  the 

subsisting  interest,  or  take  away  any  of  the  existing  liabilities  or 
VOL.  2.  39  1- 
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H.  T.  .1 852.  securities.     The  old  lease  was  to  continue — ^the  new  inatntmeni 

Exoh.  Cham, 

* '     to  be  annexed  to  the  old,  not  to  supersede  it. 

m'creery 

^^  Secondly. — ^Upon  this  view  of  the  case,  the  old  estate  beiag 

LUTTRELL.    merged,  and  all  its  covenants  thereby  annulled,  in  what  position 

do  we  find  the  landlord  and  tenant  under  the  deed  of  1818  ?    The 

landlord  has  lost  all  the  covenants  of  the  original  lease,  he  has  hsi 

the  security  of  the  original  lessee  for  his  rent,  and  tljb  perfonnanoe 

of  the  covenants  in  the  original  lease,  and  he  has  no  more  thin  a 

covenant  from  the  assignee  to  pay  the  reserved  rent    It  seems  to 

have  been  assumed,  in  support  of  this  view,  that  a  covenant  tot 

perpetual  renewal  implies  a  renewal  by  a  new  lease,  and  that  in  a 

suit  for  specific  performance  of  such  a  covenant  as  that  now  before 

us,  a  Court  of  Equity  must  deem  the  renewal  to  be  by  way  of  a  new 

lease.  Now  this  assumption  I  must  take  leave  to  controvert  in  both  its 

parts.  The  covenant  in  the  present  case  affords  a  direct  contradiction 

to  it — it  being  a  covenant  to  add  and  insert  to  the  time  and  term 

thereby  granted  the  life  of  such  person  as  might  be  named,  which 

nominated  life  was  to  be  indorsed  on  the  indenture,  or  written  on  a 

deed,  label  or  parchment  to  be  affixed  to  the  indenture,  or  in  a 

separate  deed  or  writing  declaring  the  life  or  lives  failing,  and  the 

life  or  lives  so  added  in  lieu  thereof- — ^that  is,  that  the  renewal  might 

be  either  by  a  separate  deed  or  writing,  or  by  indorsement  or  label 

to  be  affixed  to  the  lease. 

The  terms  of  the  covenant  must  decide  the  mode  by  whicli  the 

renewal  is  to  be  effected ;  and  if  there  be  an  option  or  alternative 

reserved  by  the  covenant,  as  in  this  case  there  plainly  is,  the  parties 

(or  party)  have  a  right  to  elect  the  mode  of  executing  it ;  and  a 

Court  of  Equity,  whose  province  it  is  to  compel  the  execution  of 

such  agreements,  will  not  decree  the  execution  of  a  new  lease 

contrary  to  the  intention  of  the  parties.    J£  in  answer  to  a  bill  for 

specific  performance  of  such  a  covenant  as  that  in  the  deed  of  1792, 

filed  by  an  assignee,  and  seeking  a  renewal  by  a  new  lease  to 

himself — ^if  in  such  a  case  the  lessor  should  say,  I  am  not  satisfied 

•of  your  solvency,  I  will  not  relinquish  the  security  of  my  own  lessee^ 

and  therefore  I  will  either  execute  a  new  lease  to  the  original  lessee^ 

or,  according  to  my  covenant,  I  will  add  by  label,  deed  or  writing 
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a  new  life  in  lieu  of  the  departed  life:  under  these  circumstances  H.  T.  1852. 

would  anj  lawyer  saj  that  the  assignee  would  be  entitled  to  a     >«-*v^.^ 

m'crebbt 
renewal  by  way  of  a  new  lease  to  himself ^  or  that  a  Court  of  Equity  ^^ 

would  or  could  make  so  unjust  a  decision  ?    It  would  involve  very    luttbell. 

serious  consequences  indeed ;  for  thus  a  lessee  for  lives  renewable 

for  ever,  who  desired  to  get  rid  of  his  lease,  might  easily  do  so  by 

assigning  to  a  pauper,  and  getting  the  pauper  assignee  to  compel 

a  renewal  to  himself,  and  so  deprive  the  landlord  altogether  of  his 

rent.     It  follows  therefore  that  in  such  a  case  as  that  now  before  us, 

we  cannot  assume  that  the  assignee  has  a  right  to  demand,  or  that 

the  landlord  is  bound  to  grant,  a  renewal  by  way  of  a  new  lease  ;  and 

a  fortioriy  if  we  find  that  the  intention  of  the  parties  to  the  deed  of 

1818,  as  expressly  declared  by  themselves,  was,  not  to  create  a  new 

estate,  but  to  continue  or  enlarge  the  subsisting  one,  we  should 

not  so  construe  the  deed  as  to  contradict  that  intention,  because  we 

may  think  that  the  mode  of  renewal  contemplated  by  the  parties 

was  less  convenient  or  less  reasonable  than  a  renewal  by  a  new 

lease  would  have  been. 

But,  thirdly,  the  construction  of  the  deed  of  1818,  which  makes 

it  create  a  new  lease,  with  a  covenant  for  payment  of  the  rent, 

leaves  the  landlord  without  any  covenant  on  the  tenant's  part,  save 

that  one  for  payment  of  the  rent,  and  perhaps  (pursuing  the  train  of 

reasoning  of  the  defendant's  Counsel)  a  covenant  on  the  tenant's 

part  to  perform  the  covenants  in  the  lease.     The  case  of  Nugent  v. 

Sealy  (a)  decided  that  a  lease  made  under  a  power  was  bad  for  want 

of  a  covenant  to  pay  the  rent  reserved,  although  the  lessee  took 

expressly,  "  subject  to  the  yearly  rent,"  &C.,  and  subject  also  to  the 

covenants  in  a  former  lease  mentioned*    I  think  it  impossible  (as 

was  suggested  at  Bar)  to  consider  the  covenants  in  the  lease  of  1792 

as  incorporated  into  the  deed  of  1818.    In  equity  they  may  be  so 

understood,  but  at  law  so  to  hold  would  be  to  do  violence  both  to> 

language  and  the  rule  and  practice  of  conveyancing.     On  the  other 

hand,  those  words  strongly  import  that  the  original  covenants  were 

to  continue  binding  covenants,  that  it  was  intended  that  the  old* 

lease  should  continue  operative. 

(a)  Al.  k  Nap.  365. 


i^»i  ^/»  ilM  lM4Ir/r>r»  p«n.    fi«|acin  tbttm  are  y»mmg  oat  of 
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«  *  t/«iM«#«Mi ;  ^mt  thfum:  vMdd  aot  ftwi  ui  «  C««rt  of  Lmt.    8t 

M;'»'»ii«tM.«    UmhC  tk«  r*mn]i  m,  that  br  tikit  eomtraedoa  (and  a  ioffoed 
fti//n  ft  !•;,  ik/H  only  m  the  tx^atmtd  iateatios  of  ite 
y»i  an  Attain  w  <Tkat«d,  wkiefa  inrolres  liabiMtMa  and 
iftjnrUftiH  U#Ui  to  laodUyrd  and  tenant, 

I  fnay  a«ld,  tkat  tliu  ecmttractaon  if  also  oontraiy  to  that  of  tht 
(ilainiiff'  hi  Urn  own  declaration ;  for  be  claims,  not  a  rent  leservei 
Uy  tim  lilted  «#f  1H18,  but  tlie  rent  reserved  by  tlie  loaae  of  1798»  m 
a  Aiill  suUiisting  lease. 

The  new  gnmnd  upon  which  the  case  for  the  defendant  in  emr 
is  rMiit4i4l  is,  thnt  supposing  the  continued  subsistence  of  the  lease  of 
I7trif  ih»  (I<)<m1  of  1818  containH  a  new  express  coyenant  on  the 
HiiiilKtii*e'M  pnrt  to  pay  the  rent  and  perform  the  covenants  contained 
III  tho  li^imit.  Hut  this  construction,  I  apprehend,  is  liable  to  diffi- 
oultli*N  lit  lf«iuit  as  f(roat  as  the  former.  First  of  all,  no  such  intention 
U  oxpn^MtMl  by  thu  parties  ;  secondly,  it  supposes  the  continued 
lliiblllly  of*  tlin  original  lessee  upon  his  express  covenant;  it  supposes 
tho  (HtiiMinttHl  liability  of  Uie  assignee  to  the  original  covenant  qmi 
HiMi|(UiMs  mul  it  makes  him  also  liable  to  a  new  express  covenant 
umlor  (ho  (orm^t  of  the  dwd  of  1818, -thus  making  the  same  penon 
linblo  to  tht^  saiuo  (mrty  for  the  same  rent  by  two  different  eove- 
iiantiu.-4i  et^vouant  in  law  upon  the  original  lease,  and  the  aasignment 
wt  iu  And  a  now  in^rMMial  covenant  by  the  deed  of  1818.  I  do  not 
Miy  that  tho  |wirtiea  might  not«  if  they  so  intended,  place  themselves 
ivk  a  |H«ition  ao  novt^l  and  $0  anomalous ;  but  I  say  that  sneli  an 
iot^nti\^i  should  ap|%oar  clearly  on  the  face  of  the  instnuneat,  and 
I  \H^n  aoo  lu^hii^  Ukt"  it  in  the  d<«d  of  181  Sw    We  ought  not,  I 

Uwl  ih^  i«  iK^i  all.  llii^i^  Mew  <\^T^NMBi  ^if  11  i$  10  l«  spelled  oat) 
>»  x^Kv^r'sy  <«  i^tit  vw^w  \>t  tKe  <»»  a  covvoani  in  gTWn :  h  does  mH 
«iMi  >i^u^  iW  \>M;ft^^  ar»d  k^  ik>i  i)5<fc^  moj^errvbde  10  a  seooaid 

ifHV  X  ak^  tiMii  a  w\vwd  ad^^MH^g:)  ^viftf  lakvii  wawu 
Vt-i^v^  yv'w  tW  w<Kax)  o(  ls«nr^*^  s^Ni  ctaae^  aad  Afnik 
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nify  Luttrell  if  the  rent  be  not  paid  by  Boache.  Now  the  declaration  H.  T.  1852. 
is  not  framed  to  meet  this  view  of  the  case ;  it  assumes  M*Creery     ^—    v       ^ 
to  be  the  tenant,  and  in  the* first  instance  liable  to  the  rent,  although  ^^ 

in  point  of  fact  and  of  law  WCreery  is  not  the  tenant  of  LuttreU  at    luttbbll. 
ail,  but  only  collaterally  liable  for  default  of  payipent  by  the  actual 
tenant,  who  may,  for  aught  that  appears,  have  been  satisfied  or  been 
released  by  Luttrell  as  to  the  rent  accrued  due  under  the  lease  of 
1792. 

I  would  add  an  observation  on  the  subject  of  enlargement ;  it 
is  this : — For  the  purpose  of  this  argument  it  is  quite  unimportant 
whether  or  not  the  renewal  operated  by  way  of  enlargement,  if  it 
was  the  intention  of  the  parties  that  the  tnimsactioA  should  be  of 
that  character.  It  may  be  that  an  assignee  cannot  avail  himself  of 
such  a  condition  as  that  upon  which  the  enlargement  was  to  be 
made  ;  and  undoubtedly  there  is  a  resolution  to  that  effect  in  Lord 
Stafford's  case  :  at  the  same  time,  if  the  question  should  ever  arise 
before  the  ultimate  tribunal,  there  is  much  to  be  considered  in  the 
learned  note  upon  this  subject  appended  to  the  case  of  Jack  v. 
Reilly  {a).  But  assuming  that  resolution  to  state  the  law  upon  this 
subject,  we  still  have  to  recur  to  the  intention  of  the  parties ;  and 
if  that  intention  was,  as  I  think  it  plainly  was,  to  continue  the  old 
estate,  and  not  to  change  the  relation  of  the  parties,  to  put  any  other 
construction  upon  the  deed  of  1818  will  be,  not  to  execute  their 
agreement,  but  to  make  a  new  agreement  for  them. 

If  then  I  am  asked  to  put  a  construction  on  the  deed  of  1818, 
looking  to  the  state  and  relation  of  the  parties  to  it»  I  should  say, 
if  the  enlargement  contemplated  by  the  parties  can  legally  take 
effect,  that  the  words  upon  which  the  question  arises,  ''to  have 
«  and  to  hold  the  said  premises,  subject  to  the  said  yearly  rent  and 
''  covenants,"  &c.,  are  words  descriptive  of  the  enlarged  estate,  and 
of  the  continued  liabilities  of  the  tenant  under  the  lease  of  1792 ; 
but  if  by  the  strict  rule  of  law  the  intended  enlargement  cannot 
legally  take  effect,  then  the  old  estate  and  its  liabilities  and  cove- 
nants continuing,  the  deed  of  1818  operates  as  a  solemn  acknow- 
ledgment under  seal  that  the  tenant  has  performed  his  duty  in 

(a)  2  H.  ft  Br  307. 
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H.  T.  1852.  nominating  the  new  life,  and  ia  entitled  to  the  benefit  of  that  noiii>» 

£xch.  Cham.  .  ,  , 

^ , '     nation ;  the  enlargement  must  rest  in  equity  a  eonditicm  applicable^ 

m'cbeebt 

^^  m  nine  cases  out  of  ten,  to  estates  of  this  description,  so  of^  the 

LUTTBELL.    subjcct  of  familj  settlements,  mortgages  and  incumbrances. 

My  opinion  is  that  the  judgment  should  be  reversed. 


TOBRENS,  J. 

In  this  case  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed. 

There  appears  to  me  to  be  two  questions  for  the  consideration  of 
this  Court.  First — Can  the  intention  of  the  parties  to  the  instru- 
ment bearing  date  the  21st  of  April  1818  be  satisfactorily  ascertained 
from  the  context  of  that  instrument?  And  secondly — Have  the 
parties  by  their  sealed  agreement  carried  out  that  intention  by  the 
legal  construction  of  that  agreement  ?  In  my  judgment  an  affirma- 
tive answer  is  to  be  given  to  both  propositions. 

It  is  material  to  advert  to  the  situation  of  the  parties.  At  the 
time  of  entering  into  the  agreement  of  the  21st  of  April  18 18,  the 
estate  of  the  lessee  William  Drought,  in  the  lease  of  1792,  is  stated 
to  be  legally  vested  in  the  plaintiff  in  error  in  his  plea  upon  oyer  of 
the  deed ;  and  in  consequence  thereof,  as  was  his  right  (one  of  the 
lives  having  dropped),  it  is  likewise  stated  that  he  made  application 
to  the  defendant  in  error,  in  whom  the  reversion  was  vested,  to 
execute  a  renewal  of  the  lease,  eo  nomine^  by  the  insertion  of  a  new 
life.  This  proposal  is  acceded  to,  and  the  agreement  in  question  is 
executed  between  the  parties  under  their  hands  and  seals,  contain- 
ing, in  my  judgment,  an  express  covenant  on  the  part  of  the  plaintiff 
in  error,  not  only  for  the  payment  of  the  reserved  rent,  by  the  words, 
"but  subject  thereto,  and  to  all  and  singular  the  covenants  and 
"agreements  in  the  indenture  of  lease  of  1792,  and  which  on  the 
"  tenant* s  or  lessee's  part  are  to  be  performed."  In  my  judgment, 
words  cannot  express  a  stronger  adoption  of  the  covenants  of  the 
original  lease  by  writing  under  hand  and  seal,  than  the  words  here 
used ;  and  if  it  was  the  intention  of  the  party  only  to  render  himself 
liable  as  long  as  he  was  the  assignee  of  the  original  lessee,  and  if  it 
was  the  intention  of  the  plaintiff  in  error  only  to  bind  himself  to  the 
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payment  of  the  rent  and  the  performance  of  the  covenants  so  long  H.  T.  1852. 

Exch.  Cham, 
only  as  he  was  the  assignee  of  the  lessee's  interest,  why  did  he  not,     v— — v- — ' 

^  .       m'creeby 

as  Lord  Denman  says,  in  Wolveridge  v.  Stewart^  so  covenant  in  ^^ 

distinct  and  intelligible  terms  as  to  his  future  liability  as  such  assig-    luiTtbeix. 

nee,  and  not  identify  himself  with  the  obligations  to  the  original 

lessee  ?  In  the  case  of  Wilson  v.  Burrell  (a),  Chief  Justice  Tyndal, 

in   clear  and   unambiguous    language,   lays    down   what  the   law 

is   in  the   construction   of  such  agreements  as  the  present ;   all 

his  observations  appear   to  me   most  pertinent  to  the  elucidation 

of  the  intention  of  the  parties  in  this  case.    He  cites  from  Com, 

Dig,^  tit.  Covenant^  this  maxim  : — ^'  That  any  words  in  a  deed 

which  show  an  agreement  to  do  a  thing  make  a  covenant."     And 

he  then  proceeds  to  lay  down  the  proper  rules  of  construction  for 

discovering  what  is  the  proper  sense  and  meaning  of  the  parties  in 

the  deed  : — ^*  In  some  cases,"  he  says,  *'  the  meaning  is  more  clearly 

*'  expressed,  and  therefore  more  easily  discovered ;  in  others  it  is 

''  expressed  with  more  obscurity,  and  discovered  with  greater  diffi- 

*'  culty.    In  some  cases  it  is  discovered  from  one  single  clause ;  in 

"  others  it  is  only  to  be  made  out  by  the  comparison  of  different 

"  and  perhaps  distant  parts  of  the  same  instrument.    But  after  the 

^*  intention  and  meaning  of  the  parties  is  once  ascertained^  after 

"the  agreement  is  once  inferred  from  the  words  employed  in  the 

*'  instrument,  all  difficulty  which  has  been  encountered  in  arriving 

"  at  such  meaning  is  to  be  entirely  disregarded.     The  legal  effect 

"  and  operation  of  the  covenant,  whether  framed  in  express  terms, 

"  that  is,  whether  it  be  an  express  covenant,  or  whether  the  covenant 

"  be  matter  of  inference  or  agreement,  is  precisely  the  same ;  and  an 

"  implied  covenant,  in  the  proper  sense  of  the  term,  differs  nothing 

"  in  its  operation  or  legal  consequences  from  an  express  covenant." 

Now  applying  these  principles  to  the  present  case,  can  any  words 

be  more  declaratory  of  what  obligations  the  party  entering  into  this 

agreement  bound  himself  than  the  words  contained  in  the  concluding 

paragraph  of  the  deed  of  the  21st  of  April  1818  ?    Those  words  are 

as  follow  : — "  subject  to  the  yearly  rent  of  £40  sterling,  and  to  all 

"and  singular  the  covenants  and  agreements  in  said  indenture  of 

(«}  1  C.  B.  430. 
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Iff  1*,  IMA2.  **  Uiut  eonUilned,  tad  which  on  the  teiuuit*t  or  Ibmbb's  put  (nol  oo 
•«^  ,1^^ '  **  the  ptft  of  the  aaeignee)  are  or  ought  to  be  done,  pud  or  performed." 
TheM  wordif  ^  nobjeet  to "  have  been  made  matter  of  much  diaenanon, 
MfTTitaM..  both  in  the  eaae  at  Bar,  and  that  of  Woheridge  w.SUwart;  in  which 
latter  case,  under  the  circumatancea,  thej  were  held  to  be  worda  of 
qualiflcation  and  not  of  contract ;  which  no  donbt^  if  it  be  apparent 
on  the  instrument  that  it  waa  the  intention  of  the  parties  so  to  use 
thorn,  or  if  it  be  equivocal  in  what  sense  thej  have  been  used,  maj 
be  so  construed. 

I  am  of  opinion^  for  the  foregoing  reasons,  that  a  plain  inten- 
tion is  doducible  from  the  words  of  this  instmment  to  render  the 
plaintiff  in  error  liable  to  the  payment  of  thb  rent,  and  that  an 
express  covenant  so  to  do  is  contained  in  the  instrument.  I  shonU 
bo  (luito  satisfied  to  rest  my  judgment  also  on  the  reaaons  aasigned  by 
my  Lt>Rn  Cniar  J  caries,  and  his  Brethren  of  the  Conrt  of  Qoeen's 
Bench,  witli  whom  my  ofunion  is  in  concnrrence — namely,  thai  the 
legal  ronstruotaon  of  the  two  instruments  of  1792  and  1818  operate 
as  a  valid  lease  and  re-lease ;  and  though  the  word  **  grant"  ia  not 
UMd%  tlial  a  word  or  words  tantamount  are  not  faodiq^ensiUe,  i(  as 
Li^rd  Konyoh  lays  down  {a\  it  be  manifest  that  the  intention  of  the 
partioe  was  to  grant  by  deed* 

hulepemWnt  of  the  reaaona  assigned  in  the  Court  bdow  tat  the 
judgment  there  pronounced^  I  am  much  disposed  to  think  thai  the 
WaM^  of  ITlii  and  the  renewal  of  1818  shonld  be  read  and  fwnaUned 
as  one  instmment^  at  least  ao  &r  as  the  pieaerratkm  of  tin  eov»- 
naatSk  as  suggested  by  my  Bn^her  Bjlu.  ;  and  if  I  be  right  m  thai 
<^iiieiw  it  puts  K>th  the  inientioo  of  the  parties  aad  tke  legal 
9tt«ctk«  of  their  acts  b^w«d  all  dottba. 


IViixwATiiaft.  R 

VW  ^wrasaesi  in  th»  «a»  ».  wimhw  the 
mhK^  TC<«tl  aai4  a!a  «uN:misr  the  ^svfsvo 
iK«i^l  «a  the  iMftttaiy  ec  1$!^  aiuwai  »  an 
iMe  ^  W^sWe  ^w:t  ile  «r  wc  »  ts^  be  wSiMeed 
ifemdC  Mia  ev«(  tW  fwiCM  ia  v^-*^  ^^ 
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Whether  the  instrument  of  1818  operated  as  an  enlargement  of  H.  T.  1852. 

the  estate,  or  whether  it  operated  as  a  surrender,  or  whatever  effect      1.^ / ' 

it  may  have  had,  it  is  unnecessary  for  me  to  say ;  but  this  is  clear, 
the  estate  and  interest  of  the  lessee,  created  by  the  deed  of  1 792,  had  luttrell. 
become  vested  in  M'Creery,  and  the  interest  of  the  lessor  in  Luttrell ; 
one  was  entitled  tp  obtain,  and  the  other  to  grant,  a  renewal :  and 
being  in  that  situation,  they  proceed,  at  the  request  of  the  tenant,  to 
have  that  performed  which  the  covenant  for  renewal  entitled  him  to. 
That  being  the  situation  of  the  parties,  what  can  we  suppose  the 
natural  thing  to  be  done  ?  The  tenant  was  desirous  of  getting  an 
enlargement,  or  at  least  the  recognition  of  the  landlord  to  his  right 
to  an  extension  of  the  term,  and  the  landlord  was  anxious  to  have 
the  personal  covenant  of  M'Creery  to  secure  the  rent  (and  I  would 
say  that  was  the  intention  on  the  one  side  and  on  the  other,  and  was 
independent  of  the  consideration  how  the  instrument  was  to  operate). 
The  intention  was  that  the  personal  security  of  the  tenant  was  to  be 
given.  If  instead  of  using  the  words,  *'  subject  to  the  payment  of 
the  rent  and  all  and  singular  the  covenants  and  agreements,"  they 
had  used  the  words  *'  subject  to,  and  the  tenant  hereby  covenants  to 
pay,  the  rent  reserved  in  that  lease,'*  there  would  be  no  question 
that  would  remove  the  objection  as  to  whether  there  was  enlarge- 
ment or  not ;  it  would  have  meant  a  personal  covenant  by  the  lessee. 

It  appears  to  me  the  case  is  not  to  be  decided  by  supposing 
difficulties  that  may  exist  on  the  construction  to  be  given  to  this 
instrument,  but  to  see  what  the  parties  had  agreed  to  have  done. 
We  find  one  party  contracting  to  give  an  estate  for  the  life  of  the 
Duke  of  Leinster,  and  the  other  agreeing  to  give  his  personal  secu- 
rity for  the  payment  of  the  rent.  If  he  had  done  so  by  ambiguous 
words,  there  might  be  a  difficulty,  but  he  has  done  so  by  express 
words ;  there  therefore  can  be  no  question,  and  those  difficulties  do 
not  appear  to  interfere  with  the  construction  of  this  instrument. 

It  is  agreed  on  all  hands  that  no  form  of  words  is  necessary  to 
constitute  a  covenant,  and  it  is  further  agreed  that  the  words  used 
are  sufficient  to  make  an  express  covenant,  if  such  be  the  intention 
of  the  parties.  Is  not  this  then  the  true  meaning  of  the  words,  when 
we  look  to  the  estate  of  the  parties  ?     One  is  tenant  in  possession, 

VOL.    2.  40   L 
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'^  ^L,^ '  hy  *:uhur^faii0sit  or  otberwue  is  inrnftwiaL  !•  h  noC  the  plm 
m  ^MAAftr  „^^^^{,^^  1^  1^  tttVantkd  tkuA  thie  tenant  eoTenantt  to  peffom  tbat 
$4ifru9itA,,    wkMb  th«;  «»t«t«  cidled  cm  him  to  perform  ?  and  if  it  an  aniwer  Id 


iliat  «xpre<M  corenant  to  wttj  tbat  he  was  liabk  onlj  as  asirignfr  to 
ft  c//renant  running  with  the  land  ?  I  do  not  apprehend  M'Creeij 
kn«;w  wbetfier  he  shoald  be  liable  to  a  covenant  running  with  the 
land^  and  also  an  express  covenant ;  bat  even  so,  I  could  see  no  great 
hardship  in  his  subjecting  himself  to  the  double  respon8ibiIit]r  aris- 
ing iiu  bfith  instruments.  In  Wolveridge  y.  Stewart  the  rituation 
of  tho  imrtics  was  different.  There  the  man  was  not  contracting 
with  thi)  landlonl,  but  the  tenant  was  about  to  part  with  his  estate. 
The  words  there  merely  denoted  the  quantity  of  the  estate  which 
the  landlord  gave,  and  the  Judge  held  that  the  words  **  subject  to* 
did  contain  an  express  covenant.  The  words  here  are  much  stronger, 
It  being  between  the  reversioner  and  the  tenant.  It  therefore  appears 
to  mil  timt  tlio  words  in  this  deed  are  to  receive  the  same  construe^ 
tlon  put  u|M)n  tliom  as  in  the  case  of  Wolveridge  v.  Stewart^  in 
whioh  the  Judges  all  agreed. 

1  thun^fore  agree  in  opinion  witli  the  majority  of  the  Judges  that 
tito  judgniont  of  the  Court  below  ought  to  be  affirmed. 

PlUOT,   l\   H. 

lu  my  opinion  this  dt^ed  did  not  operate  by  way  of  enlargement. 
If  it  did  not  o|H'rato  by  way  of  enlargement,  then  the  question  is 
whotbe^  it  \t|H»ratos  a^i  a  new  lease  for  three  lives  ?  If  it  operate 
a^k  «iuoh«  iho  u<H>.\^sarY  effect  must  be  to  destroy  the  estate,  and  the 
U«luUlv  undor  lh<»  covenants  created  by  the  original  lease ;  and  if 
iKat  would  N>  tlic  operation^  it  would  appear  to  me  utterly  incos- 
•v»Wut  with  the  f^httHMi  between  the  parties.  I  hoU  that  the 
ex)vrv««K>M  indk>M^  aothiajt  lees  than  an  expiess  coveiiani,  for 
etherwiiM'  the  UMttniaient  wwadd  auKHmt  to  nothing  leas  than  a 
IprniuU  wa)^HkS  iuk|^icuc  any  liahilirr  whaiever  on  the  ii  naafi 
I'^vt ;  ^  if  tifeif^^r  w\>cvfc»  do  not  «f«»ase  as  a  te^OTesanu  il  is  piain, 
whate^E^t  V#  the  <A\*t  \>f  the  uwtraaiemc  with  respect  m  the 
f*NM  ihec^  ia  ai^  IMaheY  whatever.    If  the 
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operation  to  enlarge  the  estate,  if  it  was  not  a  demise  for  three  H.  T.  1852 
lives,  it  must  operate  as  a  grant  of  the  reversion  for  an  additional  -  ^  '  f'^' 
life ;  and  if  so,  it  must  have  the  effect  of  uniting  the  estate  for  the 
additional  life  with  the  former,  and  operate  as  a  merger,  which 
would  amount  to  a  destruction  of  the  original  reversion.  If  that 
be  so,  when  parties  introduce  these  express  terms,  how  can  it  be 
held  that  there  was  no  intention  to  bind  the  parties  to  this  cove- 
nant ?  If  the  intention  was  to  bind  the  parties,  that  intention  cannot 
be  effected  against  the  law  by  retaining  the  original  reversion,  and 
the  liability  on  the  old  covenants;  but  by  importing  an  express 
covenant  to  pay  the  rent.  It  therefore  appears  to  me,  if  this  instru- 
ment does  not  operate  by  enlargement,  you  must  give  it  this 
construction,  that  it  was  an  express  covenant  to  pay  the  rent  dur- 
ing the  existence  of  the  estate. 

But  still  the  question  arises  whether  or  not  it  contains  an  express 
covenant.  Assuming  the  enlargement  may  be.  effected  by  the  execu- 
tion of  a  renewal,  and  assuming  the  instrument  operated  by  way  of 
enlargement,  still  the  question  arises,  involving  very  considerable 
doubts,  namely,  what  is  the  import  of  the  expression  of  the»  parties  ? 
It  is  plain  that  we  are  to  construe  it  not  merely  with  reference  to  the 
terms  but  with  reference  to  the  relation  between  the  parties.  The 
case  of  Wolveridge  v.  Stewart  is  an  authority  for  holding  these 
words  are  capable  of  two  constructions.  With  respect  to  the  other 
parts  of  the  instrument,  I  am  not  influenced  by  the  consideration 
that  the  contract  is  to  hold  to  the  lessee,  his  heirs  and  assigns; 
because  the  original  contract  contemplates  an  assignment,  and 
renewal  to  the  assignee,  for  the  purpose  of  conferring  on  the 
assignee  all  the  benefits  incident  to  a  renewal,  and  when  granted, 
it  must  operate  for  the  benefit  of  the  party  receiving  the  renewal 
Again,  when  the  contract  is  to  renew  to  the  assignee  and  to  the 
heir,  it  contemplates  that  the  assignee  will  pass  the  estate  with 
the  assignment,  and  confer  a  new  estate  transmissible  to  his  heirs 
and  assigns.  But  when  I  look  to  the  situation  in  which  the  parties 
stood,  and  consider  the  effect  of  such  a  transaction  as  a  renewal, 
and  consider  it  in  reference  to  the  relation  of  the  parties,  I  cannot 
withhold  from  consideration  the  vast  inconvenience  which  must 
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H.  T.  1852.  exiBt  if  a  renewal  were   granted   creating   new  liabilities    for  the 

Exch.  Chmm, 

, '     benefit  of  the  landlord.     Without  gmng  farther,  it  is  saffioieal  to 

^  say  it  was  reasonable  between  the  lessor  and  lessee ;  for  the  k 


jLUTTRBix.    says,  I  will  not  grant  a  renewal  unless  you  enter  into  an 
contract  to  pay  the  rent. 

It  is  sufficient  to  say  that  there  is  a  contract  nnder  seal,  fej 
which  one  party  says,  I  will  give  you  a  renewal  if  yoa  undertake 
the  liability  to  pay  the  rent ;  and  the  other  party  says^  I  will  take 
the  renewal  under  that  liability. 

I  therefore  am  of  opinion  the  judgment  should  be  affirmed. 

MONAHAN,  C.  J. 

I  concur  in  the  opinion  of  the  majority  of  the  Court,  that  the 
judgment  of  the  Court  of  Queen's  Bench  was  right. 

The  declaration  states  that  Lord  Carharapton  re-leased  the  pre- 
mises to  William  Droughty  Habendum  for  three  lives,  with  a 
covenant  i'or  perpetual  renewal ;  that  William  Drought  did  thereby, 
for  himself,  his  heirs,  executors  and  assigns,  covenant  to  pay  the 
rent  to  Lord  Carhampton,  and  that  Lord  Carhampton  did^  for  him- 
self, his  heirs,  executors,  administrators  and  assigns,  covenant  to 
renew.  There  the  landlord  covenants  not  merely  with  the  teaant 
and  his  heirs,  but  also  with  his  assigns,  from  time  to  time^  to  renew. 

It  has  been  argued  that,  under  such  a  covenant,  it  would  be  con- 
petent  for  the  landlord  to  refuse  to  execute  a  renewal  to  an  assignee 
whose  solvency  he  did  not  approve  of,  particularly  if  the  efiect 
thereof  would  be  to  discharge  the  liability  of  the  original  tenank 
I  do  not  think  a  Court  of  Equity  would  listen  to  such  an  argument. 
I  conceive  if  a  landlord  enter  into  a  covenant  with  a  tenant  and  his 
assigns,  the  assignee  is  entitled  to  the  benefit  of  the  covenant,  unless 
where  the  tenant,  in  a  case  of  fraud,  assigns  over  to  a  pauper  to 
cheat  his  landlord.  When  therefore  this  lease  was  granted  in  1793, 
containing  a  covenant  for  renewal  with  the  assignee,  and  when  the 
tenant  did  assign  his  interest,  it  was  the  right  of  such  assignee  to 
obtain  a  renewal ;  and  if  a  legal  renewal^could  not  be  made  by  wtfy 
of  enlargement,  or  without  destruction  of  the  covenant  in  the  original 
lease,  still,  in  my  opinion,  it  was  the  duty  of  the  landlord  to  execute 
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such  a  renewal,  even  though  it  should  hate  had  that  efPecU   Accord-  H.  T.  1852. 

Esch.  CkawL 
ingly  some  of  the  lives  having  dropped,  and  the  estate  of  the  tenant     . ' 

M^CRBBBT 

having  vested  in  the  plaintiff,  he  applied  for  a  renewal,  which,  in  ^^ 

my  opinion,  the  landlord  was  bound  to  execute.     The  declaration    lutteili^ 
describes  the  legal  effect  of  the  covenant,  although  not  in  words  ; 
and  the  question  comes  to  this — is  that  declaration  right  when  it 
says  that  the  party  expressly  covenanted  to  pay  the  rent? 

That  leads  to  the  construction  of  the  deed  of  1818,  which  was  set 
forth  on  oyer ;  and  the  question  is,  was  the  pleader  right  in  saying 
that  it  contains  an  express  covenant  to  pay  the  rent  ? — for  if  it  does 
contain  an  express  covenant,  the  plea  is  no  answer  to  such  a  declara- 
tion. That  deed  recites  the  lease  of  1792 ;  that  the  estate  of  the  Earl  of 
Carhampton  was  vested  in  Henry  Luttrell,  and  the  estate  of  William 
Drought  in  Thomas  M*Creery  ;  that  one  of  the  lives  was  dead  ;  and 
that  Thomas  M'Creery  had  applied  to  Henry  Luttrell  to  execute  a 
renewal  by  inserting  a  life  in  lieu  thereof,  to  which  Henry  Luttrell 
had  agreed.  , 

Upon  every  principle  of  law  we  are  bound  to  look  to  the  recitals, 
to  see  what  construction  is  to  be  put  upon  the  operative  words. 
The  clear  intention  of  the  parties  was  that  the  tenant  should 
have  the  legal  estate,  not  only  for  the  surviving  lives,  but  for  the 
new  lives  to  be  added.  Therefore  if  any  construction  will  operate 
to  vest  the  legal  estate  in  the  tenant,  it  is  the  duty  of  the  Court  to 
give  it  that  construction. 

The  indenture  then  witnesses,  that  in  pursuance  of  the  covenant 
for  renewal,  Henry  Luttrell  added  and  inserted,  and  by  these  presents 
doth  add  and  insert  to  the  time  and  term  of  snid  lease,  the  life  of  the 
Duke  of  Leinster ;  to  have  and  to  hold  the  said  premises  unto  Thomas 
M'Creery,  his  heirs  and  assigns,  for  and  during  the  natural  life  and 
lives  of  the  cestui  que  vies,  and  the  survivor  of  them,  and  every 
other  such  person  or  persons  as  shall  from  time  to  time  be  added 
thereto,  in  pursuance  of  such  covenant. 

Now,  no  matter  whether  the  legal  effect  of  that  be  to  destroy  the 
old  covenant  in  the  original  lease,  it  is  plain  there  was  an  intention 
that  the  party  should  have  a  legal  subsisting  interest  for  three  lives. 
Then  follow  the  words,  "  subject  to  the  said  yearly  rent  of  £40 
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H.  T.  1852.  "sterling,  and  to  all  and  singular  the  covenants  and  agreements  in 

''said  indenture  of  lease  contained,  and  which  on  the  tenant  or 
« lessee's  part  are  or  ought  to  be  paid,  done,  or  performed.** 

The  tenant  agrees  to  hold  these  premises,  not  only  subject  to  the 
rent,  but  to  all  and  singular  the  covenants  and  agreements  in  the 
original  lease.  It  appears  plain  on  this  document  the  intention  was 
that  every  covenant  contained  in  the  old  lease,  whether  running  with 
the  land  or  not,  or  with  the  assignee  or  not,  should  be  binding  on 
the  new  tenant.  There  are  words  which  show  an  intention  to 
throw  a  personal  obligation  on  the  new  tenant  to  perform  all  the 
covenants  contained  in  the  original  lease,  which  the  tenant  is  bound 
to  perform. 

I  therefore  think  that  we  have  nothing  to  do  with  the  words 
''yielding  and  paying,**  whether  they  mean  an  express  covenant 
or  not.  The  true  construction  to  be  put  on  this  document  is,  that 
the  party  agrees  to  perform  all  the  covenants  contained  in  the  lease 
of  1792,  and  that  all  are  to  be  imported  intp  the  deed  of  1818  ;  and 
although  it  is  not  usual  to  have  a  covenant  entered  into  by  reference, 
still  there  are  instances  of  covenants  being  executed  in  that  form. 
But  even  if  this  were  to  operate  by  enlargement,  there  is  no  reason 
why  it  should  not  be  considered  as  an  additional  covenant  on  the  part 
of  the  new  tenant,  which  is  not  unusual  where  premises  are  assigned 
with  the  assent  of  the  landlord. 

The  Chief  Justice  is  unable  to  attend ;  but  he  has  authorised 
me  to  say  he  is  of  opinion  that  the  judgment  of  the  Court  of  Queen*s 
Bench  was  right. 

Judgment  affirmed. 
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ORME  and  MOSTYN, 
Executor  and  Executrix  of  FFOLLIOTT  T.  MOSTYN,  deceased, 

EDWARD  DUFFY. 

(Exchequer,) 

Feb.  26,  27. 

This  web  an  action  of  assumpsit,  brought  by  the  executor  and  the  Assumpsit, 

^  .  on   a  promis- 

executrix  of  the  payee  of  a  promissory  note  for  £600,  dated  the  soiy  note. 

1st  July  1844,  against  the  maker,  tried  at  the  Sittings  after  last  ralissJeT  The 
Trinity  Term,  before  the  Lord  Chief  Babon.     The  declaration  ^^^^  *'     * 


contained  a  count  upon  the  note,  a  count  for  work  and  labour,  and  ^^  ^^  ^' 
the  ordinary  money  counts.     The  defendant  pleaded  the  general  ^  *^®  defend- 

if 

issue.  d^d  assigned 

by  him  to  the 
The  execution  of  the  promissory  note  by  the  defendant  having  plaintiff  as  a 

security  for 
been  established  by  consent,  the  plaintiffs  closed  their  case.  the  debt,  and 

•  thereby  on  the 

The  defendant  then  made  the  following  case : — That  one  Captain  face  of  the 

Joyce  having  made  his  will  in  the  year  1838,  and  appointed  the  there*  were  no 

defendant  one   of  the   executors  and  trustees  thereof,    Mr.  John  ^S^  effect, 

Collum,  who  had  been  solicitor  of  Captain  Joyce,  and  was  the  soli-  1  ?.  "^     ®^ 
'  *  *     '  action  was 

citor  of  the  principal  legatee  in  his  will  (then  a  minor),  instructed  ^^pended   by 
'^         ^         °  ^  -"  operation  of 

the  late  Mr.  Mostyn  to  apply  for  grant  of  probate  to  the  defendant.  ^*^  "°^  ^^^ 

security  given 

A  caveat  was  entered,  and  a  suit  impeaching  the  will  ensued.     On  by  the  deed 

had  failed, 
the  2Rd  of  May  1840,  a  decree  in  that  suit  was  pronounced,  setting  Secondly,  that 

aside  the  will  on  technical  grounds,  but  the  defendant  was  thereby  execution  of 

decreed  to  be  paid  his  costs  of  said  suit  between  party  and  party  out  on  the  fidth  of 

of  the  ass^s  of  said  deceased.     That  the  assets  consisted,  inter  alia,  ^Jcnted  ^a* 

of  three  mortgages,  amounting  in  the  whole,  for  principal,  to  the  ^**"^|  agwo- 

entered  into 
that  all  proceeding  on  foot  of  the  promissory  note  should  be  suspended  until 
the  security  given  by  the  deed  had  fisuled. 

Held,  First — ^that  the  right  of  action  was  not  suspended  by  operation  of  law. 

Secondly— That,  assuming  the  parol  agreement  to  be  admissible  m  evidence,  it 
would  not  suspend  the  right  of  action. 
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so  soon  as  letters  of  administration   were  obtained.     A  Inll  was 
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filed  in  Chancery  to  foreclose  these  mortgages,  and  a  final  decree  fiar 
a  sale  of  the  mortgaged  lands  having  been  pronounced  on  the  13th 
of  August  1850,  a  petition  was  presented  in  the  Incumbered  Estates 
Court  for  a  sale  of  the  said  lands.  The  mortgages  appeared  to  be 
the  first  charge  on  the  estate. 

In  1841,  Mostyn  furnished  to  the  defendant  his  bill  of  costs 
between  proctor  and  client,  amounting  to  £544.  6s.  3d ,  and  after- 
wards procured  an  ex  parte  taxation  of  them,  and  in  1844  having 
become  pressing  lor  payment,  the  defendant  passed  to  Mostyn  the 
promissory  note,  the  subject  matter  of  the  present  action. 

On  the  15  th  of  December  1845,  the  sum  of  £120  Government 
£3:^  per  cent,  stock,  which  produced  £113.  88.  8d.,  was  iranaferred 
to  Mostyn  as  part  payment  on  foot  of  the  note.  In  May  1846^ 
the  defendant  was  served  with  a  writ  of  capias  ad  respandemdmm 
by  Mostyn  for  the  balance  then  doe  on  foot  of  the  note ;  and  an 
appearance  having  been  entered,  and  instructions  for  the  declaration 
being  in  a  state  of  preparation,  a  compromise  of  the  suit  was  ver^ 
bally  proposed  by  the  defendant,  and  agreed  to  by  Mostyn.  The 
agreement  then  entered  into  was,  that  Mostyn  should  proceed  to 
tax  the  defendant's  costs  between  party  and  party  in  the  Preroga- 
tive Court ;  and  that  when  they  were  taxed,  the  defendant  shoold 
assign  them  to  Mostyn,  who  agreed  to  accept  of  such  assignment 
of  the  said  costs  for  whatever  they  should  amount  to  on  tftTntiffli, 
in  part  satisfaction  of  the  sum  then  due  on  foot  of  the  note,  and  to 
suspend  all  proceedings  on  foot  of  the  note  until  said  Galbraith's 
estate  should  be  sold;  and  that  Mostyn  should  only  resort -to  tht 
note  in  the  event  of  the  assets  not  being  sufficient  to  pay  the  amount 
of  said  cbsts ;  and  the  defendant  was  to  pay  Mostyn  the  balance 
between  the  amount  of  the  costs,  when  taxed  and  aseeijained,  and 
the  amount  due  on  the  promissory  note. 

It  appeared  that  after  giving  the  defendant  all  proper  credits^ 
there  remained  due  on  foot  of  the  promissory  note  £402.  6s.  2d., 
and  that  the  costs  were  taxed  and  certified  to  the  sum  of  £380. 88.  3d. 
Thereupon  a  deed  of  assignment,  bearing  date  the  7th  of  May  I847t 
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was  made  between  the  defendant  of  one  part,  and  the  said  Mostyn  H.  T.  1852. 
of  the  other  part,  wherein,  after  reciting  part  of  the  proceedings  in  the 
Prerogative  Court  before  mentioned,  the  said  proceedings  in  relation 
to  the  estate  of  Captain  Galbraith,  the  bill  passed  to  Mostjn  for  his 
costs,  and  that  Mostjn  was  pressing  for  payment  of  his  demand,  it 
was  recited  as  follows,  that  **  the  said  Edward  Duffy,  the  defendant, 
''  hath  proposed  to  assign  to  the  said  Ffolliott  Thornton  Mostyn  the 
"  said  charge  of  £380.  Ss.  3d.  so  decreed  to  him  by  the  decree  or 
**  order  of  the  said  Court  of  Prerogative,  as  hereinbefore  mentioned, 
as  security  for  the  part  payment  of  his  said  demand,  and  the  said 
Ffolliott  Thornton  Mostyn  hath  agreed  to  accept  the  same."  And 
the  said  deed  witnessed  that  '^  the  said  Edward  Duffy,  in  pursuance 
**  of  said  agreement,  and  in  consideration  of  the  said  sum  so  due 
'*  and  owing  by  him  to  the  said  Ffolliott  Thornton  Mostyn,  and  in 
'*  order  to  secure  the  payment  of  same,  and  also  in  consideration  of 
'*  the  sum  of  ten  shillings  to  him  paid,  hath  granted,"  &c.  The  deed 
then  assigned  to  the  said  Mostyn  the  said  costs  awarded  as  aforesaid 
to  the  defendant,  and  contained  a  power  of  attorney  to  Mostyn  to 
receive  them.  The  defendant,  after  the  execution  of  the  deed,  paid 
to  Mostyn  the  difference  in  amount  between  the  note  and  taxed 
costs  as  agreed  upon.  Mr.  Collum,  in  whose  office  the  deed  was 
prepMied,  was  examined,  and  stated  in  his  evidence  that  the  deed 
was  executed  on  the  terms  of  the  agreement  verbally  entered  into 
in  May  1846,  viz.,  that  all  proceedings  on  the  note  should  be  sus- 
pended until  the  sale  of  the  Galbraith  estate  took  place,  and  the 
assets  of  Joyce  realised,  and  that  no  proceedings  should  be  taken 
except  in  the  event  of  the  assets  proving  insufficient  to  pay  the 
amount  remaining  due  on  the  note,  tIz.,  £380.  8s.  3d. 

It  also  appeared  that  Mostyn  had  filed  and  proved  a  charge  in  the 
Master's  office,  for  the  sum  so  assigned  to  him,  and  that  it  had  been 
reported  to  him.  Since  his  death,  his  executors  filed  a  claim  on 
foot  of  the  same  sum  in  the  Incumbered  Estates  Court ;  it  was  the 
only  charge  appearing  on  the  assets  of  Captain  Joyce,  and  it  was 
evident  that  they  were  fully  adequate  to  meet  it.  The  defendant 
having  closed — 

The  Lord  Chief  Baron  took  the  case  from  the  jury,  and  directed 
VOL.   2.  41   L 
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H.  T.  1852.  them  to  find  a  verdict  for  the  plaintiff,  but  gave  leave  to  the  defend- 
ant to  move  to  have  said  verdict  tamed  into  a  verdict  for  the 
defendant,  upon  the  following  grounds — Firstly,  if  on  the  face  of 
the  deed  the  action  was  suspended.  Secondly,  if  he  ought  to  have 
left  to  the  jury  the  contract  proved  by  the  defendaatTs  witnesses. 
The  jury  accordingly  found  a  verdict  for  the  plaintiff,  for  £404.  6b. 
9d.,  including  interest  to  the  3rd  of  November  then  next.  On  the 
motion  of  the  defendant,  an  order  bearing  date  the  6th  of  November 
1851  was  made  by  the  Court : — **  That  the  verdict  had  for  the  plain- 
^'  tiff  be  set  aside,  and  instead  thereof,  a  verdict  be  entered  for  the 
"defendant,  pursuant  to  the  leave  reserved  by  the  learned  Judge 
"at  the  trial,  unless  cause  be  shown  to  the  contrarji"  &c 


GayeVy  with  Doherty  and  S.  Ferguson^  now  showed  cause 
against  the  conditional  order. 

With  respect  to  the  first  question,  viz.,  the  effect  of  the  deed. 
There  is  not  one  word  in  the  deed  itself  about  the  plaintiff  sus- 
pending his  proceedings;  that  he  should  do  so,  is  not  stated,  as 
it  should  have  been  if  it  had  been  so  intended,  as  the  consideration 
or  part  of  the  consideration  for  the  assignment ;  on  the  contrary, 
the  consideration  stated  in  the  deed  is  the  sum  due  to  the  plaintiff, 
and  to  secure  the  payment  of  that  sum.  There  is  nothing  either 
expressed  or  implied  in  the  recitals  of  any  agreement  for  a  suspen- 
sion ;  the  recital  in  reference  to  the  arrangement  is  simply  that  the 
assignment  was  proposed  "  as  security  for  part  payment  of  his  (the 
plaintiff*s)  said  demand/'  Now  from  that  it  would  appear  that  it 
was  intended  to  give  an  additional  or  collateral  security — ^not  to 
suspend  the  remedy  on  the  old  one,  or  to  substitute  a  new  security  | 
but  at  all  events,  the  legal  inference  to  be  drawn  from  the  accept- 
ance of  a  new  security,  in  the  absence  of  express  words,  is  that  it  is 
accepted  simply  as  a  collateral  security.  In  Ernes  and  another  v. 
Widdowson  (a),  it  was  held,  that  an  assignment  of  property  to 
secure  the  payment  of  debts,  with  a  power  of  sale,  was  only  a 
collateral  security,  and  that  the  right  of  action  was  not  suspended, 
there  being  no  special  stipulation   to  that  effect  contained   in   the 


(a)  4  Car.  &  P.  151. 
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deed  of  assignment. — [Lefboy,  B.    If  the  effect  of  the  deed  was  lo  H.  T.  1852. 

Exchequer. 
suspend  the  right  to  sue,  the  right  to  sue  would  be  extinguished 

altogether,  which  it  is  not  even  alleged  was  the  intention  of  the 
parties.] — That  principle  is  laid  down  in  PlaU  v.  The  Sheriffs  of 
London  {a) ;  there  it  is  said : — *^  And  if  a  personal  thing  is  once  in 
'*  suspense,  or  the  person  of  a  man  once  discharged  for  a  personal 
"  thing,  it  is  a  discharge  for  ever."  And  in  Woodward  v.  Lord 
D'Arcy  {b) : — "  For  a  personal  action  once  in  suspense  by  the  act 
of  the  party  entitled  to  it  is  always  extinguished."  In  Cheetham 
and  others,  executors,  v.  Ward  (c),  the  obligee  in  a  joint  and 
several  bond  had  made  one  of  two  obligors  his  executor  with 
others,  and  it  was  held  that  the  action  on  the  bond  was  discharged 
as  to  both  obligors.  Rooke,  J.,  says: — *' The  general  principle 
*'  that  if  the  action  be  once  suspended  in  the  case  of  a  single  ob- 
^^  ligor,  it  is  gone  for  ever,  is  not  now  disputed."  And  Eyre,  C.  J., 
treated  it  in  his  judgment  as  an  acknowledged  principle  that 
**a  personal  action  once  suspended  by  the  voluntary  act  of  the 
party  entitled  to  it,  is  for  ever  gone  and  discharged."  With 
respect  to  the  second  question  reserved,  parol  evidence  is  not 
admissible  to  add  to  the  terms  of  the  contract.  In  Lord  Port- 
more  v.  Morris  (d),  parol  evidence,  that  it  was  part  of  the 
agreement  for  an  annuity  that  it  should  be  redeemable,  although 
not  part  of  the  contract  in  writing,  was  held  to  be  inadmissible. 
In  Hayjies  v.  Hare  («),  Lord  Loughborough,  in  delivering  the 
judgment  of  the  Court,  said: — "It  is  not  necessary  to  cite  any 
**  case  to  prove  the  proposition  that  parol  evidence  of  a  parol  com- 
"munication  between  the  parties  ought  not  to  be  received,  to  add 
*^  a  term  not  inserted  in  the  specific  agreement  which  they  have 
"  executed ;  and  for  this  plain  reason,  that  what  passed  between 
*^  them  in  that  communication  may  have  been  altered  and  shifted  in 
^*  a  variety  of  ways,  but  what  they  have  signed  and  sealed  was  finally 
**  settled.  It  would  destroy  all  trust,  it  would  destroy  all  security  and 
*'  lay  it  open,  unless  the  parties  are  completely  bound  by  what  they 


(a)  1  Plow.  36 ;  see  cases  there  referred  to  in  support  of  the  proposition. 
(6)  lb.  184,  a.  (c)  1  Bos.  &  Fnl.  631,  634. 

(</)  2  Brown,  C.  C.  219.  (e)  1  H.  Black.  659. 
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the  party  or  something  tantamount,  to  induce  a  Court  to  add  a 


it 


(( 


to  the  contract :  Haynes  v.  Hare  (a).  Parol  evidence  of  conver- 
sations before,  and  even  at  the  time  of  the  written  agreement  being 
signed,  is  not  admissible :  Rich  v.  Jackson  (6).  The  Lord  Chan- 
cellor there  said — '^  I  cannot  find  that  the  Court  has  erer  taken 
upon  itself  to  add  to  the  form  of  the  agreement ;  that  in  repeated 
instances  the  Court  has  refused  to  do  so,  though  it  has  been 
''insisted  that  the  parol  evidence  of  the  adverse  party  has  shown 
"the  written  agreement  to  be  against  conscience:"  Croame  y.  £a- 
diard  (c).  In  that  case  a  deed  contained  two  agreements ;  and  on 
a  bill  filed  for  specific  performance  of  one  of  them,  evidence  aiHmde 
was  held  not  to  be  admissible,  to  show  that  the  two  agreements  were 
dependent  on  each  other.  Where  a  deed  is  impeached  as  frandalent, 
on  the  ground  that  there  is  not  any  consideration,  or  merely  the 
consideration  of  natural  love  and  affection,  parol  eyidence  may  per- 
haps be  given  to  repel  the  presumption  of  fraud :  Gale  y.  WiliiaM' 
son  (d).  But  that  is  only  to  rebut  the  presumption  of  fraad  that 
arises  on  the  face  of  the  instrument,  and  is  an  exceptional  case. 


Brooke  (with  J.  M*Mahon),  contra. 

That  the  right  of  suit  was  suspended  by  the  operation  of  the 
deed  :  Simon  v.  Lloyd  {e).  There  an  action  was  brought  for  goods 
sold,  &C.,  and  the  defendant  pleaded  that  he  had  accepted  a  bill  with- 
out a  drawer's  name  signed  to  it,  and  thereby  undertook  to  pay  to 
such  person  as  should  be  the  drawer,  or  order,  two  months  after 
date,  a  sum  of  money  in  satisfaction  of  plaintiff's  demand,  and 
delivered  the  same  to  the  plaintiff.  The  plaintiff  replied  that  the 
bill  remained  in  his  hands  without  a  drawer's  name,  unnegociated 
and  unpaid ;  and  it  was  held,  on  demurrer,  that  the  plaintiflTs  right 
to  sue  for  the  original  debt  was  suspended  during  the  two  months, 
and  until  the  instrument  became  due  and  unpaid.  It  is  matter  of 
every  day's  experience  that  persons  suspend  their  right  to  sue  by 

(a)  Sypra.  (b)  4  Br.  Ch.  Ca.  514. 

(c)  2  M.  &  K.  251  ;  S.  C.  6  Ves.  334,  n.  37. 
(</)  B  M.  &  W.  405.  (e)  2  Cr.  M.  &  R.  187. 
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receiving  bills  of  exchange,  and  still  the  jright  to  sue  for  the  original  H.  T.  1852. 
debt  is  not  extinguished. — [Pioot,  C.  B.    The  law  with  respect  to  '»«yw»^« 

bills  of  exchange  is  quite  exceptional ;  and  so  it  is  stated  to  be  in 
Ford  y.  Beech  (a),  in  which  case  it  was  also  decided  that  even  an 
express  agreement  to  suspend  for  a  limited  period  a  right  of  aotUm 
on  a  contract  would  not  be  a  bar  to  an  action  on  that  contract,  but 
the  subject  of  a  cross  action.] — The  question  in  that  case  arose  on 
the  pleadings  ;  here  on  the  evidence  :  Good  v.  Cheesman  (6). 
There  a  debtor  being  unable  to  meet  the  demands  of  his  creditors, 
they  signed  an  agreement,  which  was  assented  to  by  the  debtor,  to 
accept  payment  by  his  covenanting  to  pay  to  a  trustee  of  their 
nomination  one-third  of  his  annual  income,  and  executing  a  warrant 
of  attorney  as  a  collateral  security  until  payment  thereof.  The 
creditors  never  nominated  a  trustee,  and  the  agreement  was  not 
acted  upon,  and  one  of  the  creditors  brought  an  action  against  the 
debtor  for  his  demand.  The  debtor  was  always  willing  to  perform 
his  part  of  the  agreement.  It  was  held  that  the  agreement  was  a 
good  defence  on  the  general  issue. — [Pennefathbr,  B.  There  it 
was  held  that  there  was  a  new  agreement  substituted  for  the  ori- 
ginal contract.] — That  is  the  ease  here  also. — [Pennefathsr,  B. 
I  think  not.  In  that  case  it  was  held  *'  that  the  consideration  to 
^*  each  creditor  was  the  engagement  of  the  others  not  to  press  their 
*^  individaal  claims."  That  principle,  though  applicable  to  composi- 
tion deeds  between  a  debtor  and  his  creditors,  does  not  apply  to  a 
transaction  like  the  present.] — Still  that  case  shows  that  the  right 
of  action  may  be  suspended  for  a  limited  period  without  being  extin- 
guished. 

Doherty  replied. 

Pioot,  C.  B. 

It  is  with  very  great  reluctance  we  decide  that  the  verdict  in  this 
case  must  stand ;  but  the  rule  of  law  relied  on  by  the  plaintiff^  harsh 
as  its  operation  may  be  in  the  present  case,  seems  to  be  clearly  in 
his  favour.  The  deed  of  1847  has  been  relied  on  by  both  parties, 
by  the  plaintiff  as  excluding  the  evidence  offered  by  the  defendant 


(a)  5  Dow.  &  Low.  610. 


(6)  2  B.  &  Ad.  328. 
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H.  T.  1852.  of  a  parol  agreement  to  suspend  the  right  of  action  for  a  certain 

Elxchequer, 

« — . '     period  ;   and  by  the  defendant  as  operating  on  the  face  of  it  as  a 

suspension  of  the  right  of  action  until  the  Joyce  estate  should  be 
wound  up,  when  if  the  assets  should  prove  insufficient  to  pay  the 
costs  assigned  to  Mostyn,  he  should  be  at  liberty  to  proceed  on 
the  promissory  note.  From  the  view  of  the  case  taken  by  the 
Court,  it  becomes  unnecessary  to  decide  the  question  raised  by  the 
plaintiff;  for  assuming  that  such  a  parol  agreement  did  exist  as 
that  contended  for  by  the  defendant,  and  was  admissible  in  evi- 
dence, the  decision  of  the  Court  must  still  be  in  favour  of  the 
plaintiff.  The  deed  merely  states  the  suit  in  the  EkM^leaiastical 
Court,  and  the  agreement  that  certain  costs  which  had  been  awarded 
to  the  defendant  in  that  suit  should  be  assigned  to  the  plaintiff  as 
a  security  for  his  demand.  Now  it  is  impossible  to  contend  on  the 
deed  itself  that  the  intention  of  the  parties  to  that  deed  ¥rafl  to 
extinguish  altogether  the  right  of  action  on  the  promissory  note ; 
was  its  legal  effect  then  to  suspend  the  right?  I  think  Babor 
Lefroy  has  answered  that  question  when  he  stated  that  *'  if  a 
right  of  action  be  suspended  for  any  time  it  is  altogether  extin- 
guished.'' But  assuming  the  parol  agreement  to  be  admissible 
in  evidence,  it  expressly  suspends  the  right  of  action  for  a  certain 
period,  and  after  that  period  as  expressly  reserves  the  right ;  it 
could  not  therefore  be  contended  that  there  was  any  intention  to 
extinguish  the  right  of  action.  Now  what  is  the  legal  effect  of  such 
a  state  of  things  ?  The  case  of  Ford  v.  Beech  (a)  seems  to  be 
exactly  in  point;  in  that  cuse  there  was  an  express  agreement  *'that 
'*  the  rights  and  causes  of  action  of  the  plaintiff  upon  and  in  respect 
*^  of  the  said  two  several  notes  (the  subject  matter  of  the  action) 
*'  should  be  suspended,"  until  a  certain  event  should  happen ;  and 
it  was  held  on  writ  of  error,  after  verdict  for  the  defendant,  that 
non  obstante  veredicto  judgment  ought  to  have  been  given  for  the 
plaintiff;  and  Wilde,  C.  J.,  in  delivering  the  judgment  of  the  Court 
said: — *'In  adjudicating  upon  the  construction  and  effect  in  law 
of  this  agreement,  the  common  and  universal  principle  ought  to 
be  applied,  viz.,  that  it  ought  to  receive  that  construction  which 
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**iia  language  will  admit,  and  which  will  best  effectuate  the  inten-  H.  T.  1852. 
*'  tion  of  the  parties,  to  be  collected  from  the  whole  of  the  agreement ; 
**  and  that  greater  regard  is  to  be  had  to  the  clear  intent  of  the 
'^  parties  than  to  any  particular  word  which  they  may  have  used 
''  in  the  expression  of  their  intent : '  and  applying  that  rule,  the 
**  question  is,  what  sense  and  meaning  must  be  given  to  the  word 
"'suspended'  used  by  the  parties?  It  is  quite  clear  that  it  was 
''not  the  intention  of  the  parties  that  the  agreement  should  have 
"the  effect,  from  the  moment  of  its  being  signed,  of  utterly  and 
"  for  ever  and  in  all  events  extinguishing  the  plaintiff's  claim  and 
"  demand  upon  the  notes,  or,  in  other  words,  that  it  should  operate 
"  as  a  release  of  the  money  due  upon  them.  This  is  plain  from  the 
"  words  which  impart  that  the  plaintiff  might  sue  upon  the  notes, 
"  when  A  B  should  cease  to  make  the  quarterly  payments  men- 
"  tioned  in  the  agreement."  Those  observations  are  precisely 
applicable  to  the  present  case;  for  the  very  terms  of  the  parol 
agreement  expressly  show  that  it  was  not  the  intention  of  the 
parties  to  extinguish  altogether  the  right  of  action  on  the  promissory 
note ;  but  what  would  be  the  effect  of  a  temporary  suspension  of 
the  right.  Again,  I  adopt  the  words  of  the  learned  Chief  Justice, 
who  said : — "  It  is  a  very  old  and  well  established  principle  of  law, 
"  that  the  right  to  bring  a  personal  action  once  existing,  and  by  the 
"  act  of  the  party  suspended  for  ever  so  short  a  time,  is  extinguished 
"  and  discharged  and  can  never  revive."  To  hold  therefore  that 
this  agreement  operated  as  a  legal  suspension  of  the  plaintiff's  right 
to  sue  would  be  to  hold  contrary  totthe  manifest  intention  of  the 
parties,  that  it  operated  as  a  complete  discharge  or  release  of  the 
plaintiff's  right  of  suit.  Parties  are  not  however  without  a  remedy 
in  such  a  case,  for  it  is  quite  settled  that  when  such  an  agreement 
exists  as  that  in  Ford  v.  Beech,  it  can  be  taken  advantage  of  in 
a  cross  action.  In  that  same  case  of  Ford  v.  Beech,  the  Chief 
Justice  observed  upon  that  point  that  "  applying  the  rules  of 
construction  before  referred  to,  to  the  present  case,  and  in  order 
best  to  effectuate  the  intention  of  the  parties,  it  is  necessary  to 
"  construe  the  agreement  to  mean  that  the  plaintiff  agreed  to  for- 
"  bear  his  suit  until  the  quarterly  payment  should  cease  to  be  made, 
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H.  T.  1S52.  "and  that  the  effect  of  such  agreement  on  his  paH  waa  not  to 
^*  suspend  his  right  of  action  in  the  meantime,  bat  to  subject  him  to 
*'  an  action  for  damages  in  the  event  of  his  suing  contrary  to  his 
"  agreement."  And  I  will  not  say  that  if  by  this  action  it  shoold 
appear  that  the  plaintiff  has  harrassed  and  oppressed  the  defendant, 
acted  in  contempt  of  good  faith  and  justice,  that  the  defendant  may 
not  be  entitled  to  recover  the  entire  amount  of  the  loss  he  has  sus- 
tained thereby. 


Pennepather,  B. 

It  is  unnccensary  for  tlie  Court  to  decide  upon  the  question  that 
has  been  raised  as  to  the  admiflsibility  of  the  parol  evidence  that  was 
tendered  on  behalf  of  the  defendant  in  this  case ;  for  assuming  it 
to  be  admissible,  it  does  not  benefit  the  defendant.  He  says  there 
was  a  parol  agreement  between  the  parties  that  proceedings  should 
be  suspended  for  a  certain  time,  and  that  on  the  faith  of  that  agree- 
ment the  deed  assigning  the  costs  was  executed.  Now  assaming 
that  that  agreement  was  admissible  in  evidence,  it  is  clear  that 
according  to  the  law  as  laid  down  in  the  old  authorities  as  well  as 
in  the  most  recent,  such  an  agreement  could  not  be  pleaded  in  bar. 
An  agreement  not  to  sue  at  all  is  a  release,  and  may  be  pleaded 
in  bar.  An  agreement  not  to  sue  for  a  limited  time  cannot  be 
pleaded  in  bar,  but  may  be  the  subject  of  a  cross  action.  And  so 
the  law  is  laid  down  by  Liord  Chief  Justice  Wilde,  in  the  case  of 
Ford  V.  JBeechy  that  has  already  been  so  fully  referred  to  by  the 
Lord  Chief  Baron;  in  hi9 judgment  he  says: — *'The  only  case 
"  in  which  a  covenant  or  promise  not  to  sue  is  held  to  be  pleadable 
'*as  a  bar,  or  to  operate  as  a  suspension,  and  by  consequenoe  a 
**  release  or  extinguishment  of  the  right  of  action,  is  where  the  oo- 
*'venant  or  promise  not  to  sue  is  general,  not  to  sue  at  any  time, 
"in  such  cases  in  order  to  avoid  circuity  of  action,  the  oovenant 
"  may  be  pleaded  in  bar  as  a  release."  There  has  been  however  a 
good  deal  of  stress  laid  in  the  argument  on  those  cases  where  sus- 
pension existed  without  extinguishment — ^I  allude  to  cases  upon  bills 
of  exchange  and  promissory  notes ;  but  throughout  I  deemed  those 
cases  to  be  exceptional,  and  founded  on  the  exigencies  of  mercantile 
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law  :  and  I  am  happy  to  find  that  opinion  fully  borne  out  by  the  H.  T.  1852. 

judgment  of  the  Chief  Justice  Wilde.     In  that  case,  already  so  fre-      J^^9^^ 

quently  referred  to,  he  stated : — "  Neither  b  the  decision  in  this  case 

**  inconsistent  with  the  several  cases  in  which  it  has  been  held  that 

^^  a  party  accepting  a  negociable  security  payable  in  future,  for  or 

*^on   account   of  an   antecedent  demand,  cannot   until   after   such 

"  negociable  security  has  become  due  and  been  dishonoured  sue  for 

*^  such  antecedent  demand ;  because  independently  of  the  considera- 

**  tion  of  how  far  the  acceptance  of  such  negociable  security  may 

"  be  deemed  payment  for  the  time,  all  such  decisions  seem  to  be 

"  grounded  upon  the  peculiar  nature  of  the  negociable  instrument, 

^'  and  are  deemed  to  be  necessary  exceptions  to  the  general  rules 

"  of  law  in  favour  of  the  Law  Merchant."      For  these  reasons  I 

concur  in  the  judgment  of  the  Court  that  the  verdict  must  s\and. 


Lkfroy,  B. 

This  is  certainly  a  most  inequitable  action.  There  is  no  pretence 
that  the  plaintiff  has  not  obtained  a  good  security  for  his  demand  by 
the  assignment  of  these  costs ;  and  it  is  quite  clear  from  the  evidence 
brought  forward  at  the  trial  (but  upon  the  admissibility  of  which  it 
is  unnecessary  to  express  any  opinion),  that  the  understanding  was 
that  the  plaintiff  should  suspend  proceedings  on  getting  that  assign- 
ment ;  still  the  plaintiff's  right  to  proceed  seems  incontrovertible. 
An  agreement  not  to  sue  unless  it  amounts  to  a  complete  release 
cannot  be  pleaded  in  bar  in  an  action ;  to  hold  that  an  agreement 
not  to  sue  for  a  limited  period  amonnted  to  a  temporary  suspension 
would  be  to  give  it  effect  as  a  complete  release,  as  it  is  the  estab- 
lished rule  of  law  that  a  right  of  action  once  suspended  is  for 
ever  extinguished ;  but  that  would  be  obviously  in  direct  opposition 
to  the  intention  of  the  parties.  Such  an  agreement,  therefore, 
to  be  made  available  at  all,  must  be  made  the  subject  of  a  cross 
action.  The  case  in  the  Court  of  Error,  Ford  v.  Beech,  seems 
to  me  most  fully  to  support  the  old  decisions  on  the  subject :  and 
that  being  so,  I  should  be  sorry  to  do  any  thing  so  inconvenient  or 
unsafe  as  to  disturb  the  old  legal  land-marks.  I  therefore  entirely 
concur  in  the  judgment  of  the  Court. 

Per  Curiam — Allow  the  cause  shown,  but  without  costs. 
VOL.  '2.  42  L 
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Exchequer. 


THE  QUEEN,  at  the  suit  of  WILLIAM  LONG, 

V. 

MICHAEL  STAUNTON. 


Jan.  29. 


Jadgroenthad  In  this  case  a  conditional  order  had  been  obtained  on  the  l6th  of 

been  recovered 

in  an  action  for  January  1852,  to  put  the  defendant's  recognizance  in  nnit^  and  was 

R.  R.,  as  the  ^"  ^^^  terms  following : — **  Upon  motion  of  Mr.  Wesi^  of  Coiinflel 

and  printer"  '' ^^^  plaintiff,  and  on.  reading  the  recognizance  entered  into  and 

Sew^)^S!"'^  "acknowledged  on  the  4th  of  December  1831,  by  Richard  Barrett, 

in^that^'^*'-^  "  '  as  printer  and  publisher '  of  the  Pilot  newspaper,  John  Keshan, 

moved,  piinu.  <«  since   deceased,  and   Michael  Staunton,  and  an   affidavit ;  it  is 

ant  to  lie  4, 

and  1   If;  4,  "  ordered  by  the  Court  that  the  said  William  Long  be  at  liberty 

c.  73,  8.  3,  to 

pat  the  recog.  '*  to  put  the  said  recognizance  in  suit  against  said  Michael  Staunton, 

nizance    of 

M.  S.,  one  of  "  unless  cause  be  shown  to  the  contrary  in  six  days  after  serriee 

R.  B.,  in  imit.  "  ^^  ^'^^^  ^^'^^  ^^  ^^^  ^^^  Michael  Staunton."    The  affidavit  referred 

on  %hich  tiie  ^^  ^^  ^^^  above  order  was  that  of  the  said  William  Long ;  and  from 

P^undcd^dc-  ^*  *^®  following  facts  appeared  :_That  on   the  4th  of  December 

JSl^'^as^'  ^'  ^^^^'  Richard  Barrett,  as  printer  and  publisher  of  the  Piioi  news- 

'*  printer  and  paper,  together  witli  John  Keshan  and  Michael  Staunton,  entered 
publisher." 

Held,  that  it  into  a  recognizance  before  Baron  Pennefather  unto  her  Majesty 

should    have 

appeared   by  tlie  Queen ;  said  lichard  Barrett  in  the  sum   of  £400,  and  said 

the    affidavit  _  % 

that  R.  B.  was  John  Keshan  and  iSlichael  Staunton  in  one  other  sum  of  £400,  to 

prictor  'or  ^  levied  off  them   respectively,  and  their  respective   goods  and 

the  said  news-  ^^^^^^^3>  lands  and  tenements,  if  they  should  fail  in  the  oondition 

?f^VCT,  therein.    The  condition  therein  was,  that  if  the  said  Richard  Barrett, 

HeldaUo, 

that  the  costs  his  heirs,  executors,  administrators  or  assigns,  should  and  would  from 
of  the  motion 

will  not   be  ^^^^  to  time,  and  at  all  times,  well  and  truly  pay  to  the  person  or 

allowed  to  a  •  i    i    i  i.    ^i        .     , 

successful  persons  entitled  the  amount  of  all  such  damages  or  costs  as  should 

ScF^davite  ^^  ^^g^t  be  recovered  or  awarded  from  or  against  any  person  or 

fo^'S^^iJ^  persons  in  any  action  or  actions  for  any  libel  or  Ubels  published  in 

P^i^^ifJaw^  ***®  **^^  newspaper,  or  in  any  newspaper  which  he  should  print  or 

on  which  abne  he  has  succeeded. 
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publish,  or  cause  to  be  printed  or  published,  then  said  recognizance  H.  T.  1852. 

Exchequer, 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue  in  law.  That      ^ ^-^— ' 

in  Hilary  Term  1845,  the  said  WiQiam  Long,  in  an  action  for  libel  ^^ 

brought  by  him  in  the  Court  of  Common  Pleas  against  Richard    staunton. 

Barrett,  as  "  printer  and  publisher"  of  the  said  Piloi  newspaper, 

obtained  a  verdict  against  the  said  Richard  Barrett  for  the  sum  of 

£150  and  costs;  and  that  to  the  said  verdict,  and  the  rulings  of  the 

learned  Judge  who  tried  said  action,  a  bill  of  exceptions  was  taken 

by  the  said  Richard  Barrett,  on  argument  of  which  judgment  was 

given   for  the   said  William  Long.     That  subsequently  the  said 

Richard  Barrett  issued  forth   a  writ  of  error  to  the  Exchequer 

Chamber  ;  on  which  occasion  said  Richard  Barrett,  Michael  Staunton 

and  John  Gray,  Esqrs.,  entered  into  a  recognizance  in  the  sum  of 

£530,  conditioned  that  if  the  said  Richard  Barrett  did  not  prosecute 

the  said  writ  with  effect,  and  if  the  said  record  process  and  giving 

of  j  udgment  should  be  affirmed  against  the  said  Richard  Barrett, 

that  said  Richard  Barrett  should  satisfy  and  pay  unto  said  William 

Long  all  damages,  expenses  and  costs  to  be  awarded  by  or  under 

the  judgfnent,  or  suit,  writ  of  error,  or  any  future  writ  that  might 

be  afterwards  brought  in  the  said  cause,  returnable  into  Parliament^ 

said  recognizance  to  b6  void  and  of  none  effect,  otherwise  to  remain 

in  full  force   and  virtue  in   law.     That  the  Exchequer  Chamber 

affirmed  the  said  judgment  of  the  Court  of  Common  Pleas,  with 

costs  ;  and  that  thereupon  the  said  Richard  Barrett  sued  out  a  writ 

of  error  in  said  suit  to  Parliament,  which  was  heard  in  the  House 

of  Lords  in  the  month  of  June  1851,  when  the  judgment  of  the 

Court  below  was  affirmed  with  costs.     That  the  judgment  of  the 

Lords  was  returned  to  Ireland  with  the  records  of  the  proceedings, 

and  a  judgment  was  made  up  thereon  in  the  said  Court  of  Common 

Pleas  for   the   sum  of  £568.  88.  7d.,  consisting  of  the  following 

items : Damages  and  taxed  costs  of  action  and  bill  of  exceptions, 

£261.  2s.  Od. ;  taxed  costs  of  said   writ  of  error  in  Exchequer 

Chamber,  £33.  13s.  lid.;  and  taxed  costs  of  proceedings  in  the 

House  of  Lords,   £271.   128.   8d. 

That  the  said  William  Long  brought  actions   against  Michael 

Staunton  and  John  Gray  on  their  said  recognizance,  and  was  paid 

I* 
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II.  T.  1 852.  the  sum  of  £530.  That  there  was  still  due  to  the  said  ¥7111iam  Long^ 

Exchequer. 

v«— V — ^  on  foot  of  the  said  judgment  of  the  Common  Pleas  so  founded  on 
the  judgment  of  the  House  of  Lords,  the  sum  of  £36.  Ss.  7d.  That 
STAUNTON,  the  said  William  Long,  on  the  4th  of  December  1851,  caused  to 
be  issued  forth  of  the  said  Court  of  Common  Pleas  a  writ  of  fieri 
facias  to  the  Sheriff  of  the  county  of  Dublin,  where  the  said  Richard 
Barrett  resided,  against  the  goods  and  chattels  of  the  said  Richard 
Barrett,  for  the  said  sum  of  £36.  8s.  7d. ;  on  which  said  writ  the 
Sheriff  made  a  return  of  "  no  goods."  That  John  Keshan,  one  of  the 
obligors  in  the  said  recognizance  for  £400,  had  lately  died,  and  that 
said  William  Long  had  caused  an  application  to  be  made  to  the 
defendant  Michael  8t4iunton,  the  other  obligor  therein,  for  payment ; 
of  the  said  sum  of  £36.  8s.  7d.,  but  that  the  said  defendant  had 
refused  to  pay  the  same. 

The  defendant  filed  an  affidavit  as  cause  against  the  said  condi- 
tional order  being  mside  absolute ;  and  therein,  after  admitting  the 
several  matters  alleged  of  the  said  William  Long,  he  stated  that 
actions  having  been  brought  by  the  said  William  Long  against  him 
and  John  Gray  on  foot  of  the  recognizance  for  £530,  he  piiid  to  the 
attorney  of  said  William  Long  the  full  amount  of  the  said  recog- 
nizance, and  £16.  3s.  for  the  costs  of  the  proceedings  theredta;  and 
he  alleged  that  having  entered  into  the  said  recognizance  for  the 
sum  of  £530,  conditioned  to  satisfy  and  pay  all  the  damages, 
cx|)enses  and  costs  which  might  be  awarded  against  the  said  Richard 
Barrett  under  the  judgments  in  the  aforesaid  writs  of  error,  and 
having  now  paid  the  afoi*esaid  sum  of  £530,  the  full  amount  of  the 
said  recognizance,  he  submitted  that  he  was  not  liable  to  pay  any 
further  or  other  sum  as  and  for  any  damages,  expenses  or  costs 
which  had  been  awarded  against  the  said  Richard  Barrett  under  the 
judgments  on  the  said  writ  of  error,  inasmuch  as  the  said  recog- 
nizance for  £530  was  entered  into  by  the  defendant,  and  the  other 
persons  before  mentioned,  in  order  to  cover  all  such  damages, 
expenses  and  costs.  And  the  defendant  then  submitted  *'  that  said 
*'  recognizance  for  £530  is  to  be  considered  as  superseding  the 
"  recognizance  entered  into  by  the  defendant  and  the  other  herein- 
"  before  mentioned  person  on  the  4th  of  December  1837,  by  which 


COMMON  LAW  REPORTS.  333 

"  this  defendant  was  liable  for  the  sum  of  £400 ;  and  that  such  new  H.  T.  1852. 

Exchequer. 
"recognizance  for  £530  included  the  aforesaid  sum  of  £400,  and     v^ y ' 

,.,     -        THE  QUEEN 

"  the  additional  sum  of  £130  to  cover  the  additional  expenses  likely  ^^ 

"  to  be  incurred  in  the  proceedings  on  foot  of  the  said  writs  of   stauhtow. 

"  error." 


J.  D,  Fitzgerald  (with  Sir  C.  CLoghlen)  now  showed  cause. 
Independently  of  the  question  raised  by  the  defendant's  affidavit, 
this  conditional  order  must  be  discharged,  on  the  ground  that  statutes 
regulating  such  proceedings  have  not  been  complied  with.     11  G^.  4, 
and  1  W,  4,  c.  73,  s.  3,  enacts,  '*  That  if  any  plaintiff  in  any  action 
"  for  libel  against  any    *  editor,  conductor  or  proprietor'  of  such 
"newspaper,  pamphlet  or  other  paper  as  aforesaid,  shall  make  it 
"  appear  by  affidavit  to  his  Majesty's  Court  of  Exchequer  that  he 
"  is  entitled  to  have  execution  against  the  defendant  upon  any  judg- 
"ment  in  such  action,  but  that  he  has  not  been  able  to  procure 
"  satisfaction  by  writ  of  execution  against  the  goods  and  chattels 
"  of  such  defendant,  it  shall  be  lawful  for  the  said  Court,  for  the 
"benefit  of  such  plaintiff,  to  order  and  direct  such  proceedings  to 
"be  had  and  taken  upon  such  recognizances  or  bonds  respectively 
"  as  could  be  taken  to  obtain  any  fines  or  penalties  due  to  his  Ma- 
"  jesty,  secured  by  such  recognizance  and  bond  ;  provided  always 
*Hhat  the  expense  of  such  proceedings  shall  be  exclusively  borne 
"  by  such  plaintiff  as  aforesaid."     Barrett  has  been  described  in 
the  declaration  as  "printer  and  publisher,"    and  in  the  affidavit 
as  the  "publisher,"  and  not  as  either  '* editor,  conductor  or  pro- 
prietor ;"  the  application  has  not  therefore  been  brought  within  the 
terms  of  the  statute ;  and  as  this  is  a  statute  of  a  highly  penal 
nature,  it  should  be  construed  strictly,  and  the  party  applying  to  the 
Court  should  bring  his  case  clearly  within  its  terms :   Ex  parte 
The  Duke   of  Brunswick  and   Luneburg,   in  re    The  Recogni' 
zances  of  S.    Clements  and    J.   Thorbum^  sureties    of   M,    W. 
Crowl  (a).    In  that  case  it  was  decided  expressly  that  the  party 
applying  under  the  1 1  G^.  4,  and  1  W.  4,  c.  73,  s.  3,  for  liberty  to 
enforce  the  recognizance  of  the  sureties  taken,  pursuant  to  the 

(a)  3  Exch.  Bep.  829. 
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II.  T.  1H52.  provUionH  of  60  G.  3,  c  9,  should  state  distinctlj  that  the  prin- 
^— —  ^^— '     cipal  was  the  "editor,  conductor  or  proprietor."     Pollock,  C*  B., 

TlIK  ODKKM 

^^  in  his  judgment^  said: — "  The  defendant  is  here  caUed  the  printer 

STAUNTON.  '*  and  publisher  of  the  newspaper  which  contained  the  libel.  Now, 
"  the  words  of  the  statute  are  *  editor,  conductor  or  proprietor,'  and 
"  he  may  not  be  either  of  these.  The  statute  is  of  a  penal  character, 
"  and  the  Court  cannot  extend  the  words  for  the  purpose  of  assisting 
*'  the  plaintiff.  The  defendant  is  not  brought  within  the  Act,  and 
"  therefore  upon  this  ground  alone  the  rule  must  be  discharged,  with 
"  costs." 

■ 

Napier,  with  IVest^  in  support  of  the  rule. 

The  (|uestion  discussed  and  decided  in  the  case  of  Ex  parte  J%e 
Duke  of  Brunswick  (a),  was  again  argued  in  Ex  parte  The  Duke  of 
Brunswick  and  Luneburgj  in  tke  matter  of  The  Recognizamces  ef 
W.  Lowe  and  John  Clements,  sureties  of  W.  Ghislin  {b\  and  the 
decision  in  the  former  case  reversed.  There  the  judgment  in  the 
libel  case  was  against  the  publisher.  And  it  would  appear  that 
in  the  affidavits  used  on  the  motion,  that  he  was  only  described 
as  the  publisher;  and  that  he  was  described  ''solely  as  publisher* 
is  to  be  infenvd  from  the  argument  for  the  defendant,  which 
assumes  \U  and  the  observation  of  Pollock,  C.  B. : — *^  Then  comefl 
*'the  thiixl  section,  which  only  mentions  plaintiffs  in  actions  for 
'*  libel  *  against  any  editor,  conductor,  or  proprietor '  of  such  news- 
'*  pH(H.'r.  If  it  be  construtni  to  apply  to  a  '  publisher,'  it  would 
''oiiually  apply  to  any  one  who  sent  a  libel  to  the  newspaper." 
Still  though  only  described  as  publisher,  the  rule  was  made  absolale 
bv  tlie  I'ourt  after  full  consideration. 


FitZiferaid^  in  ivply. 

The  case  cited  by  Mr.  IVrst  from  the  6  Exchequer  Reporte  cannot 
W  -$up|H>se\l  to  overrule  the  antecedent  case ;  for  though  it  is  lefier- 
red  to  in  the  ca^  fivnu  the  t>  Exchequer  Reports^  and  relied  on,  still 
tin' re  was  no  objection  made  to  it  either  in  the  argument  or  judg- 
m«pnt.     It  musi  U^  assumed  then  that  it  was  recognised  as  law,  and 

v,u'  >\;i^<  (»^  6  Excli.  Bep.  22. 
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that  the  facts  in  the  two  cases  were  different.      Besides,  in  that  case  H.  T.  1852. 

Exchequer. 
the  affidavit  is  not  fully  given,  and  it  does  not  appear  that  the  party      v ' 

^  .,     1    1  .  <.     ^.  1  .  «     rr.1        THE    QUEEN 

was  not  described  therein  as  "  editor,  conductor,  or  proprietor,      ine  ^^ 

objections  in  that  case  were,  that  the  judgment  recovered  was  staunton. 
against  the  publisher,  and  that  the  fiat  of  the  Attorney-General  was 
necessary  for  a  proceeding  by  scire  facias  under  the  60  G,  3,  c.  9* 
s.  22.  The  first  objection  is  consistent  with  the  assumption  that  on 
the  motion  it  was  shown  that  in  fact  the  publisher  was  also  ^*  editor, 
conductor  or  proprietor." — [Pioot,  C.  B.  That  objection,  though 
mentioned  in  argument,  does  not  appear  to  have  been  made  the 
subject  of  consideration  by  the  Court ;  the  main  question,  and  only 
one  decided,  was  the  necessity  or  not  of  the  Attorney-General's  fiat, 
and  that  objection  being  removed,  the  order  was  made.] — The  other 
question  does  not  arise  here. 

PiGOT,   C.  B. 

The  Crown  is  no  doubt  entitled  to  proceed  for  damages  under 
the  11  G.  4,  and  1  W,  4,  c.  73,.  s.  2,  against  the  publisher;  but 
the  question  here  arises  on  the  3rd  section  of  that  statute,  and  is, 
whether  the  subject  is  entitled  to  proceed  to  enforce  the  recogni- 
zances  against  sureties,  without  having  first  shown  to  the  satisfaction 
of  the  Court  that  the  action  for  libel  was  brought  in  fact  against  the 
**  editor,  conductor,  or  proprietor."  And  the  Court  are  of  opinion 
that  he  is  not  entitled  to  proceed  without  having  first  established 
that  fact.  With  respect  to  the  costs  of  this  motion,  the  defendant 
has  made  an  affidavit,  which  was  quite  unnecessary  to  raise  the 
point  of  law  upon  which  he  has  relied,  and  solely  relied;  and 
the  practice  of  the  Court  is  in  such  cases  not  to  give  costs. 

Cause  allowed,  without  costs. 


# 
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M.  T.  1851.       Replication — Pr^ecludi  non  ;    because   he   says,  that  after   the 

'  ■     V     '*     makiDg  of  the  said  articles  of  agreement  in  the  declaration  men- 

^^  tioned,  and  more  than  four  years  before  the  time  that  he  the  plaintiff 

LouoHNAN.  became  and  was  a  bankrupt,  in  manner  and  form  as  in  the  said  plea 
mentioned — that  is  to  say,  on  the  17th  day  of  April,  aj>.  1845, 
at,  &c.,  by  indenture  made  between  the  plaintiff  and  Mary  Eidd 
his  wife  of  the  first  part,  the  Rev.  Thomas  Gregg  and  Robert 
Buchanan  of  the  second  part,  and  the  Rev.  Robert  Hume  of  the 
third  part  (profert),  in  consideration  of  £800  paid  to  the  plaintiff 
by  the  Rev.  Robert  Hume,  the  plaintiff  assigned,  &c.,  all  that  the 
said  policy  of  insurance  upon  the  life  of  the  said  Greorge  Eadd, 
which  had  been  effected  by  the  plaintiff  with  the  Victoria  Assurance 
Company  of  London,  for  the  sum  of  £800,  bearing  date  the  27tli 
day  of  February,  a.d.  1844,  subject  to  redemption  on  payment  of 
£800,  with  interest  at  £5  per  cent.,  of  which  assignment  afterwards, 
and  before  the  plaintiff  became  a  bankrupt  modo  ei  farmd^  the  said 
Victoria  Assurance  Company  of  London  had  notice.  Averm^it — 
That  the  Rev.  Robert  Hume  died,  and  that  administration  of  all 
his  effects,  with  his  will  annexed,  was  granted  to  ArUiur  Hume  his 
son ;  that  the  plaintiff  did  not  pay  the  sum  of  £800  to  R.  Home  in 
his  lifetime,  or  to  the  said  A.  Hume  since  his  death ;  and  that  the 
writ  of  summons  in  this  suit  was  sued  out  in  the  name  of  the  plain- 
tiff on  behalf  of  the  said  Arthur  Hume,  for  the  purpose  of  enabling 
the  said  Arthur  Hume  as  such  administrator  to  recover  the  damages 
for  the  said  breaches  of  covenant  in  the  said  declaration  mentioned, 
for  the  use  and  benefit  of  the  said  Arthur  Hume  as  such  administra- 
tor as  aforesaid,  and  not  for  the  benefit  or  use  of  the  plaintiff. — 
VerifieaHon. 

The  defendant  craved  oyer  of  the  deed  of  the  I7th  of  April  1845, 
contained  in  the  replication.  The  deed  as  set  out  upon  oyer  was  to 
the  following  effect  i — 

It  recited  a  policy  of  insurance  for  £300  effected  in  the  British  Com- 
mercial Life  Assurance  Company  of  London,  in  the  name  of  Mary 
Watkins,  afterwards  the  plaintiff's  wife,  dated  the  27th  of  May  1840, 
on  the  life  of  one  Richard  Bloomfield,  subject  to  an  annual  premium 
of  £20.  13s.  3d.   It  then  recite  1  a  policy  for  £200,  dated  the  27th  of 
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September  1842,  effected  in  the  Provident  Life  Office  on  the  life  of  M.  T.  1851. 
one  W.  W.  Childers,  in  the  name  of  the  plaintiff,  subject  to  an      ^^^>v-^^ ' 
annual  premium  of  £5.  Hs.  8d. ;  a  third  for  £100,  dated  the  27th 
of  October   1842,   effected  upon  the  life  of  one  Valentine  Mines,    loughnan. 
in   the  name  of  the  plaintiff,  subject  to  an  annual  premium  of 
£36.  98.  2d.,  with  the  Victoria  Lif(^  Assurance  Company ;  a  fourth 
with  the  same  Company  in  the  name  of  the  plaintiff,  upon  the  life  of 
the  said  George  Kidd,  for  £800,  dated  the  27th  of  February  1844, 
subject  to  an  annual  premium  of  £32.  28.  8d. ;  out  of  which  annual 
premium  it  was  subsequently  agreed  by  the  Company  that  a  sum 
of  £13.  6s.  8d.  should  remain  upon  credit  until  the  year   1849. 
The  deed  then  recited  that  each  of  the  cestui  que  vies  were  then 
living,  and  that  the  premiums  on  each  had  been  paid  up  to  the  last 
day  of  payment  preceding  the  execution  of  the  deed.   It  then  recited 
a  transfer  to  Messrs.  Gregg  and  Buchanan  of  three  shares  in  the 
Dublin  and  Drogheda  Railway  Company,  and  a  deed  dated  the  23rd 
of  November  1842,  made  between  the  plaintiff  of  the  first  part,  Mary 
Watkins  of  the  second  part,  and  the  Rev.  Thomas  Gregg  and  Robert 
Buchanan  of  the  third  part,  being  the  settlement  executed  on  the 
marriage  of  the  plaintiff  and  the  said  Mary  Watkins,  whereby  it  was 
declared  that  the  said  shares  in  the  Dublin  and  Drogheda  Railway 
Company  were  vested  in  Messrs.  Gregg  and  Buchanan,  upon  trust, 
with  tiie  dividends  to  pay  to  the  Liberal  Annuity  Company  the 
annual  sum  of  £6.  6s.  to  entitle  the  said  Mary  Watkins  to  an  an- 
nuity of  £60  yearly  in  case  she  should  survive  the  plaintiff,  and 
subject  thereto  in  trust  to  assign  the  said  shares  and  all  money  due 
thereon  unto  the  plaintiff,  his  executors,  administrators  or  assigns  ; 
and  that  the  trustees  had  agreed,  pursuant  to  the  said  trust,  to  assign 
the  said  Railway  sliares,  subject  to  the  annual  payment  of  £6.  6s.  It 
then  recited  that  the  plaintiff,  having  occasion  for  the  sum  of  £800, 
had  applied  to  the  said  Rev.  Robert  Hume  for  the  loan,  to  be  se- 
cured by  bond  of  the  former,  and  the  assignment  of  the  said  four 
recited  policies  of  insurance,  and  the  three  shares  in  the  Dublin  and 
Drogheda  Railway  Company,  to  which  the  said  Rev.  Robert  Hume 
agreed. 

The  deed  then  witnessed  that  in  consideration  of  the  sum  of 
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M.  T.  1851.  j£800  paid  to  them,  the  plaintiff  and  Marj  Kidd,  according  to  their 
CommonPleas.  ,  ,  .  ,  «        ^ 

V— ^y^.^     respective  estates  and  interests  therein,  assigned  to  the  Rev.  Robert 

KIDD 

^^  Hume,  his  executors,  administrators  and  assigns,  the  said  policies  of 

LOUGH  NAN.  insurance,  together  with  all  and  every  sum  and  sums  of  money  t« 
be  at  any  time  due  and  recoverable  upon  or  by  virtue  of  said 
policy,  and  all  the  estate,  right,  title  and  interest  whatsoever  of 
the  plaintiff,  his  executors,  administrators  and  assigns,  in  and  to 
the  said  three  policies  respectively ;  to  have,  hold,  receive,  take 
and  enjoy  the  said  deed-poll,  instruments  or  policies  of  insurance 
respectively,  together  with  all  and  every  sum  and  sums  of  money 
which  at  any  time  and  from  time  to  time  should  become  due  upon 
or  by  virtue  of  the  same  respeetitely ;  and  also  all  and  every  other 
benefit  and  advantage  to  be  had  or  derived  therefrom  either  at  law 
or  in  equity,  unto  the  said  Robert  Hume,  his  executors,  adminis- 
trators or  assigns.  Then  followed  an  assignment  of  the  Railway 
shares  by  Messrs.  Greg^  and  Buchanan,  subject  to  the  trusts  of 
the  deed  of  the  23rd  of  November  1842,  and  to  the  payment  of 
the  annual  sum  of  £6.  6s.,  and  to  the  proviso  for  redemption  there- 
inafter contained.  Proviso,  that  if  the  plaintiff,  his  heirs,  executors 
or  administrators,  should  pay  or  cause  to  be  paid  unto  the  said 
Robert  Hume,  his  executors,  administrators  or  assigns,  the  sum 
of  £800,  with  interest  at  £5  per  cent.,  then  and  in  such  case  the 
grant  and  assignment  thereby  made,  and  all  and  every  the  powers, 
provisoes,  conditions,  covenants  and  agreements  (save  only  the  pre- 
sent proviso  or  agreement)  should  cease,  determine,  and  be  utterly 
void,  to  all  intents  and  purposes  whatsoever ;  and  the  present  deed, 
and  the  said  several  policies  and  shares,  should  thereupon  be  trans- 
ferred to  the  said  Rev.  Thomas  Gregg  and  Robert  Buchanan,  their 
executors,  administrators  or  assigns,  upon  trust  for  the  use  and  behoof 
of  the  plaintiff  and  Mary  his  wife,  and  the  survivor  of  them,  and  the 
executors,  administrators  and  assigns  of  such  survivor. 

The  deed  then  contained  a  covenant  by  the  plaintiff  to  keep  the 
subsisting  policies  on  foot,  or  to  effect  new  ones  to  the  same  amount, 
with  a  power  to  Hume,  in  case  of  default  by  the  plaintiff,  to  effect  a 
policy  or  policies  for  the  like  amount  in  their  joint  names ;  the  sums 
so  advanced  by  him  to  be  a  charge  upon  the  new  policies :  and  then 
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followed  a  proviso  that  when  and  so  soon  as  the  said  principal  sum  M.  T.  185L 
of  £800  thereby  secured,  and  interest,  should  have  been  paid,  that     v    -y^^^^ 
thereupon  the  said  Rev.  R.  Hume,  his  executors,  administrators  or  ^ 

assigns,  should  immediately  assign  the  said  four  policies  of  insurance  loughnan. 
and  the  said  Railway  shares,  or  such  of  them  as  should  be  then 
subsisting,  under  the  provisions  thereinl^fore  contained,  after  the 
deducting  all  premiums  and  other  outgoings  ;  and  that  from  thence- 
forth the  said  Thomas  Gregg  and  Robert  Buchanan  should  stand 
possessed  of  the  policies  and  shares,  or  such  of  them  as  should  be 
then  subsisting,  upon  trust  for  the  benefit  of  the  plaintiff  and  Mary 
his  wife,  and  the  survivor  of  them,  and  the  executors,  administra- 
tors and  assigns  of  such  survivor. 

The  deed  being  set  out  upon  oyer,  the  defendant  demurred 
generally  and  specially.  The  points  of  special  demurrer  were  not 
insisted  upon  in  the  argument  before  the  Court.  The  points  noted 
by  the  defendant  were : — 

First. — That  it  appeared  from  the  indenture  of  the  assignment 
mentioned  in  the  plaintiff's  replication,  and  set  forth  in  oyer,  that 
the  said  John  Kidd,  after  the  said  assignment  was  executed,  con- 
tinued interested  in  the  policy  of  insurance  in  the  said  replication 
mentioned ;  and  that  after  the  execution  of  the  said  indenture,  the 
said  policy,  and  all  other  estate,  moneys,  property,  goods,  chattels  and 
effects  of  the  said  John  Eidd  and  Mary  his  wife,  assigned  by  the  said 
indenture  to  the  said  Robert  Hume,  as  in  the  said  indenture  men- 
tioned, subject  to  the  payment  of  the  sum  of  £800  and  interest, 
belonged  to  and  were  the  property  of  the  said  John  Kidd  and  Mary 
his  wife  respectively,  and  therefore  the  assignees  of  the  said  John 
Eidd  became  and  now  are  entitled  to  the  said  supposed  causes  of 
action  in  the  said  declaration  mentioned. 

Secondly. — That  the  replication  was  no  answer  to  the  defend- 
ant's plea,  for  it  only  referred  to  the  assignment  of  the  policy  of 
insurance,  and  not  to  the  benefit  or  advantage  of  the  covenant 
in  the  plaintiff's  declaration  mentioned ;  that  it  did  not  state  that 
the  plaintiff  by  the  said  indenture  or  otherwise  assigned  to  the  said 
Robert  Hume,  or  any  other  person,  the  said  covenant  in  plaintiff's 
declaration  mentioned,  or  the  moneys  or  causes  of  action  thereby 
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M.  T.  1851.  secured;  or  any  advantage,  estate,  title  or  interest,  derivable  frooHy 
CommonPleas, 
' . or  incident  to,  the  said  covenant  or  to  any  breach  thereof. 

^^  Thirdly. — That  the  indenture  as  stated  in  the  plaintiff's  replicatioD 

i^ouGUNAN.  materially  varied  from,  and  was  inconsistent  with,  the  indenture  u 
set  out  in  oyer  ;  that  it  was  stated  in  the  replication  to  be  an  assign- 
ment of  the  policy  and  moneys  thereby  secured,  in  the  replication 
mentioned  only ;  but  it  appeared  from  the  indenture  itself  as  set  forth 
in  oyer,  to  be  an  assignment  of  other  policies  and  other  propertieB 
also,  to  the  said  Robert  Hume,  in  trust  in  the  first  place  to  aeciire 
the  said  debt  of  £800  and  interest,  and  subject  thereto  for  the  said 
John  Kidd,  his  executors,  administrators  and  assigns,  as  in  the  said 
indenture  mentioned. 

M'Mahon  (with  whom  was  Thomas  O'Hagan)^  for  the  defendant. 

J.  T,  Ball  (with  whom  was  Lefroy),  for  the  plaintiff. 

The  arguments  relied  upon  will  be  found  fully  stated  in  the  points 
noted  for  argument,  and  in  the  judgment  of  the  Lord  Chief  Jus- 
tice. 

The  foUowing  cases  were  cited  in  support  of  the  demurrer  :^ — 
Higden  v.  Williamson  {a)  ;  Moth  v.  Frome  {b)  ;  Robinson  v. 
McDonnell  (c)  ;  Carpenter  v.  Mamell  (d) ;  Bum  v.  Carvalho  {e) ; 
Leslie  v.  Guthrie  (f) ;  Pariiham  v.  Hurst  (g)  ;  Trott  v.  Smith  (h) ; 
D'Amay  v.  Chesneau  (i). 

In  support  of  the  replication  the  following  cases  and  authorities 
were  relied  upon : — Spencer's  case  (A)  ;  Winch  v.  Keely  (/)  ;  Master 
v.  Miller  (m);  La  Coste  v.  Gillman^n);  Ex  parte  Marshall  (0)9 
Ex  parte  Thompson  (p)  ;  Gladstone  v.  Hadwen  (q) ;  Attwood  v. 

(a)  3  P.  Wms.  133.  (6)  3  Ambler,  394. 

(c)  5  M.  &  S.  286.  (</)  3  B.  &  P.  40. 

(€)  1  Ad.  &  El.  883.  (/)  1  Bing.  N.  C.  697. 

(<^)  8  M.  &  W.  743.  (A)  12  M.  &  W.  688. 

(i)  13  M.  &  W.  796.  (A)  5  Rep.  16. 

(0  1  T.  R.  619.  (w)  4  T.  R.  320. 

(n)  1  Price,  315.  (o)  1  Mont.  &  Ayr.  118. 

(p)  1  Mont.  &  Bliijh,  219.  (,7)  1  M.  &  S.  J17. 
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Partridge  {a)  ;  Crowfoot  v.  Gumey{b)\  Dangerjield  v.  Thomas  (c) ;  M.  T.  1851. 

Spencer  v.  Boyea  (d)  ;  Riddell  v.  Riddell{e)  ;  Rollers  Abr.^  p.  45  ;     ^ /-^-^ 

2  Co.  Zt7.,  by  Thomas,  p.  304  ;  Co.  ZiV.,  by  Hargrove,  p.  264,  N,  ^ 

ft.  1  ;  Sugden's  Vendors  and  Purchasers,  11th  ed.,  p.  726  ;  9  Bythe-  louqhnan. 

wood^s  Conveyancing,  by  Jarman,  p.  355. 

Cur.  ad.  vtdt. 


The  judgment  of  the  Caurt  was  now  delivered  by —  ,      -  Nov.  25. 

The  Lord  Chief  Justice  Monahan. 

This  is  an  action  of  covenant,  founded  on  articles  dated  21st  of 
December  1 844,  between  the  plaintiff,  the  defendant  and  one  G-eorge 
Kidd. 

Oyer  of  this  deed  has  not  been  obtained ;  we  must  therefore  take 
its  contents  from  the  declaration.  These  articles  are  stated  to  recite 
that  George  Kidd  was  indebted  to  the  plaintiff  in  £800,  and  that  it 
had  been  agreed  that,  to  secure  the  same,  the  plaintiff  should  effect 
an  insurance  on  the  life  of  George  Kidd  for  £800,  and  that  George 
Kidd  should  pay  the  premiums  for  seven  years,  and  procure  the  plain- 
tiff sufficient  security  for  the  punctual  payment  thereof,  and  that  the 
defendant  Mr.  C.  Loughnan  had  agreed  to  become  such  security. 
That  in  pursuance  of  such  agreement,  the  plaintiff  had  in  his  own 
name  effected  an  insurance  on  the  life  of  G-eorge  Kidd  with  the  Vic- 
toria Insurance  Company.  The  deed  or  article  then  witnesses  that 
the  defendant,  for  himself,  his  executors  and  administrators,  cove- 
nanted with  the  plaintiff,  his  executors,  administrators  and  assigns,  to 
pay,  or  cause  to  be  paid,  the  premiums  on  the  said  policy  when  and 
as  same  should  become  due.  It  then  states  the  several  days  of  pay- 
ment, and  sums  to  be  paid,  the  last  payment  being  to  be  made  on  the 
19th  of  February  1850.  The  declaration  alleges,  as  a  breach  or 
breaches  of  the  covenant,  the  non-payment  of  the  premiums  due  on 
the  19th  of  February  1849,  and  19th  of  February  1850,  but  does 
not  allege  any  particular  damages,  or  show  whether  the  premiums 

(a)  4  Bing.  209.  (b)  9  Bing.  372. 

(c)  9  Ad.  &  El.  292.  (rf)  4  Ves.  jun.  370. 

(0  7  Sim.  529. 
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M.  T.  1851.  were  paid  by  any  one,  nor  whether  George  Kidd  survived  the  term 

"» ^  ■  y  -  ^ »     for  which  the  policy  was  effected,  or  in  fact  for  what  term  the  policy 

^^  was  effected,  inasmuch  as,  though  George  Kidd  or  the  defendant 

Lot  JOHN  AN.    was  bound  to  pay  the  premiums  only  for  seven  years,  it  does  not 

appear  whether  the  policy  was  not  for  a  longer  period. 

To  this  declaration  the  defendant  has  pleaded,  that  before  the 
commencement  of  the  action,  and  before  the  commission  of  the 
breach  of  covenant  assigned,  the  plaintiff  became  bankrupt  in 
England,  and  the  proceedings  are  set  forth ;  from  which,  however, 
it  would  appear,  if  the  dates  are  to  be  taken  as  correct,  that  the 
bankruptcy  proceedings  were  in  October  and  November  1849, 
intermediate  between  the  two  breaches. 

To  this  plea  the  plaintiff  replied,  that  by  deed  dated  the  I7th  of 
April  1845,  the  plaintiff  assigned  the  policy  of  insurance  to  Robert 
Hume  in  consideration  of  £800,  subject  to  redemption  on  payment  of 
the  said  sum  ;  that  the  money  was  still  due,  and  that  the  action  was 
brought  by  the  plaintiff  at  the  instance  and  for  the  benefit  of  Mr. 
Hume's  personal  representatives.  The  defendant  having  craved  oyer 
of  this  deed,  it  is  to  be  considered  as  if  the  deed  was  set  forth  in 
the  replication  ;  and  having  been  set  forth,  the  defendant  demurs  to 
the  replication.  The  deed,  as  set  forth  on  oyer,  is  dated  the  1 7th  of 
April  1845,  and  made  between  John  Kidd  and  Mary  his  wife  of  the 
first  part,  the  Rev.  Thomas  Gregg  and  Thomas  Buchanan  of  the 
second  part,  and  the  Rev.  Robert  Hume  of  the  third  part.  This  deed, 
after  reciting  a  policy  of  insurance  effected  by  Mrs.  Kidd  on  the  life 
of  a  Mr.  Bloomfield  before  her  marriage,  also  certain  Railway  shares 
vested  in  Messrs.  Gregg  and  Buchanan,  the  trustees  of  her  settle- 
ment, on  certain  trusts,  and  also  reciting  the  policy  effected  on  the 
life  of  George  Kidd,  and  other  policies  vested  in  the  plaintifi^  wit- 
nesses that  the  plaintiff  and  his  wife  and  the  trustees  thereby  assign 
all  the  policies  and  Railway  shares  to  the  said  Rev.  R.  Hume,  his 
executors*  administrators  and  assigns,  for  his  and  their  own  use  and 
benefit,  subject  as  thereinafter  mentioned.  The  deed  then  contains  a 
proviso  for  ademption  on  payment  of  the  £800,  and  a  condition  that 
iho  dcod  shall  be  void,  save  as  to  the  following  proviso — namely, 
that  the  s^d  Robert  Hiune  shall  transfer  the  policies  and  other  pro- 
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perty  to  Messrs.  Gregg  and  Buchanan,  the  trustees  of  the  said  John  M.  T.  1851. 

CommonPleas. 
Kidd  and  Mary  his  wife,  and  the  survivor  of  them,  and  the  execu-      — -n ' 

tors,  administrators  and  assigns  of  such  survivor.     This  deed,  it  will  ^. 

be  observed,  contains  no  recital  of,  or  reference  or  allusion  to,  the  louohnaw. 
deed  or  articles  between  the  plaintiff  and  the  defendant  Mr.  Lough- 
nan  ;  and  there  certainly  is  nothing  on  the  face  of  this  deed  to  show 
that,  at  the  time  of  its  execution,  Mr.  Hume  or  any  of  the  other 
parties  to  the  deed,  except  the  plaintiff  John  Kidd,  were  aware  of 
the  execution  of  Mr.  Loughnan's  covenant. 

In  this  state  of  the  pleadings  the  question  to  be  decided  on  the 
present  demurrer  is — did  the  right  to  sue  on  tl^e  covenant  entered 
into  by  Mr.  Loughnan  pass  to  the  plaintiff's  assignees  in  bankruptcy, 
or  did  it  remain  vested  in  the  plaintiff  as  trustee  of  Mr.  Hume,  and 
the  trustees  Messrs.  Gregg  and  Buchanan  ?  It  was  in  the  first 
instance  argued  on  the  part  of  the  defendant,  that  the  benefit  of  this 
covenant  was  not  assigned  at  all  to  Mr.  Hume ;  that  he  did  not 
contract  or  bargain  for  it ;  and  therefore,  even  though  he  should  be 
held  to  be  absolute  owner  of  the  policy  of  insurance,  still  that  he 
was  not  entitled  to  the  benefit  of  this  covenant.  In  order  to  deter-* 
mine  this  question,  it  will  be  necessary  to  consider  not  only  the 
words  but  the  nature  of  the  covenant.  It  is  a  covenant  with  John 
Kidd,  his  executors,  administrators  and  assigns,  to  pay  or  cause  to 
be  paid  the  premiums  on  the  policy  of  insurance,  not  to  John  Kidd, 
but  to  the  Insurance  Company ;  and  therefore  it  is  clear  that  the 
performance  of  the  covenant  would  enure  for  the  benefit  of  the  person 
entitled  to  the  policy.  And  if  we  are  to  suppose  the  case  of  the 
policy  being  absolutely  assigned  to  a  third  person,  so  that  John 
Kidd  retained  no  interest  in  it,  it  is  clear  that  if  the  benefit  of  the 
covenant  still  remained  vested  in  him,  it  would  remain  vested  in 
him  under  circumstances  that  he  would  not  be  benefited  by  the  per- 
formance of  it,  or  prejudiced  by  the  non-performance.  If  therefore 
the  word  assignees  in  the  covenant  in  question  is  construed  to  mean 
assignees  of  the  covenant,  as  contradistinguished  from  assignees  of 
the  policy,  it  is  equally  clear  that  the  new  assignees  of  the  covenant, 
not  being  at  all  interested  in  the  policy,  would  derive  no  benefit 

or  injury  from  the  performance  or   non-performance  of  it.     This 
VOL.  2.  44  L 
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w'       \^^'  ^ould  lead  to  such  irrational  results,  that  we  entertain  no  doabt  tl^t 
CommoiU'Ua$, 

^^ '     the  word  assignees  in  the  covenant  was  intended  to  mean  assignees 

t^.  of  the  policy,  and   that  the  effect  ther^f  is  that  Mr.  Loughnan 

L0VQUNAB9.  covenants  with  John  Kidd  and  whoever  should  be  the  owner  of  the 
policy,  that  he  would  regularly  pay  the  premiums  for  the  benefit  of 
svich  owner  for  the  time  being.  This  being  in  our  opinion  the  true 
construction  of  the  covenant,  the  next  question  is — did  Mr.  Hume 
and  the  other  persons  deriving  under  the  deed  of  1845  become 
entitled  to  the  benefit  of  it  ?  Assuming  that  this  deed  operated  as 
a  complete  transfer  of  the  policy  and  all  interest,  then  it  is  clear 
that  the  parties  deriving  under  the  deed  would  be  the  persons  alone 
interested  in  the  performance  of  the  covenant.  Still  the  question 
remains,  were  they  entitled  to  sue  for  the  non-performance  of  it^  he 
the  plaintiff  John  Kidd  being  then  trustee  of  this  covenant  ?  In 
my  opinion,  the  moment  the  policy  was  effectually  assigned  to  a 
t(iird  person  by  John  Kidd,  that  third  person,  according  to  the  very 
tem\s  of  the  covenant  entered  into  by  Mr.  Loughnan,  became  the 
person  beneficially  interested  in  the  performance  of  that  covenant, 
and  entitled  to  have  the  performance  of  it  enforced  as  against  the 
defendant  Mr.  Loughnan.  With  respect  to  the  objection  that  notice 
of  the  assignment  was  not  given  to  Mr.  Loughnan  before  the  bank- 
ruptcy of  the  plaintiff,  it  occurs  to  me  that  as  siH>n  as  the  plaintiff 
ceased  to  be  the  owner  of  the  policy,  and  that  it  was  assigne^l  so  as 
to  bind  his  assignees  in  bankruptcy,  at  the  same  moment  he  ceased 
to  be  intert*steii  in  the  covenant  in  question,  and  that  it  was  not  in 
his  apparent  ownership,  within  the  meaning  of  that  term  in  the 
Bankruptcy  Laws.  This  being  our  opinion  on  this  part  of  the  case, 
it  becomes  necessary  to  consider  whether,  under  the  Bankmptcy 
Laws,  the  right  to  sue  on  the  policy  in  question  passed  to  the 
assignees  of  the  plaintiff?  It  is  quite  unnecessary  to  refer  to  any 
of  the  numerous  cases  which  have  been  cited,  and  which  clearly 
establish  that  if  a  chase  im  action  is  assigned,  or  sold  for  TaluaUit 
consideration  by  a  trader  to  a  third  person  before  his  bankmptcy, 
that  the  right  to  recover  such  chose  in  action  does  not  paaa  to  the 
assignees;  nor  to  those  cases  which  establish  that  though  the 
assignment  is  not  by  way  of  absolute  sa^e,  but  by  way  of  mortgage^ 
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or  as  security  for  a  debt,  that  the  right  to  sne  does  not  pass  to  the  M.  T.  1851. 

CommonlHeiut, 
assignee  in  bankruptcy  if  the  debt  secured  exceeds  the  amount  of     - — - . 

the  debt  or  chose  in  action  assigned ;  more  particularly,  as  all  the  ^ 

cases  on  the  subject  are  collected  and  referred  to  in  the  case  of  loughnan. 
D'Arnay  v.  Chesneau,  the  latest  case  on  the  subject,  in  which  we 
think  the  correct  tule  is  laid  down — namely,  tliat  if  at  the  time  of 
the  bankruptcy,  and  not  the  original  assignment,  the  debt  secured  is 
equal  to  or  greater  than  the  debt  assigned  as  a  security,  the'^right  to 
sue  does  not  pass  to  the  assignees.  But  if,  on  the  other  hand,  the 
debt  secured  is  at  the  time  of  the  bankruptcy  less  than  the  debt 
assigned,  so  that  out  of  the  debt  assigned,  if  received,  the  assignee 
would  be  entitled  to  retain  any  part  of  the  sum  received,  for  the 
benefit  of  the  creditors,  that  in  such  case  the  right  to  sue  passes 
to  the  assignees  in  bankruptcy  notwithstanding  the  assignment. 
Accordingly,  if  in  the  present  case  the  deed  of  1845  was  merely  a 
security  for  the  benefit  of  Mr.  Hume,  we  should  have  to  consider 
how  the  rule  to  which  I  refer  would  apply  to  a  case  like  the  present, 
where  the  choses  in  action  assigned  were  not  a  single  debt  of  an 
ascertained  amount,  but  several  policies  of  insurance  not  payable  at 
the  time  of  the  bankruptcy,  and  the  value  of  which  at  the  time  Of 
the  bankruptcy  does  not  appear  by  any  averment  on  the  pleadings. 
But  in  the  present  case  it  has  not  beeti  (MAitended  by  the  defend- 
ant's Counsel  that  the  provisions  in  the  deed  of  1845  for  the 
benefit  of  Mrs.  Kidd  are  not  valid  and  binding  on  her  husband's 
assignees,  or  that  if  no  bankruptcy  had  occurred,  the  moment  the 
amount  of  the  policies  had  been  realised,  that  they  should  not  be 
paid  by  Mr.  Hume,  after  deducting  the  amount  of  his  own  debt,  to 
Messrs.  Gregg  and  Buchanan  as  trustees  of  Mr.  and  Mrs.  Kidd,  and 
the  survivor  of  them ;  nor  has  it  been  contended  that  if  the  assignees 
were  to  receive  the  amount  of  the  policies,  they  could  immediately 
apply  any  part  thereof  for  the  benefit  of  the  creditors ;  but,  that  after 
paying  Mr.  Hume's  demand,  they  should  retain  or  invest  the  surplus, 
in  order  that  the  same  should  be  forthcoming  in  specie  for  Mrs.  Kidd 
in  the  event  of  her  surviving  her  husband.  We  cannot  accede  to  this 
argument.  We  do  nut  think  Mrs.  Kidd  can  have  the  assignees  of 
her  husband  forced  upon  her  as  her  trustees  in  the  place  of  the 
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M.  T.  1851.  trustees  of  her  setUement,  whom  she  selected ;  nor  do  we  think  that 

CcmmonPieas,  .  . 

V— »y  ^/     continuiDg  trusts  such  as  these  can  be  imposed  upon  assignees  in 

^^  bankruptcy.     We  do  not  mean  to  say  that  the  facts  in  the  case  of 

i«ouGHNAN.  Pamam  ▼.  Hurst  are  precisely  similar  to  the  present;  as  in  that  case 
the  husband,  who  became  bankrupt,  had,  not  as  here,  the  first  life 
estate  in  the  proceeds  of  the  sum  to  be  recovered :  but  still  we  think 
the  principle  of  that  case  is  applicable  to  the  present,  as  is  also 
the  rule  laid  down  in  13  ilf.  4*  ^-t  P-  HO — namely,  as  at  the  time 
of  the  bankruptcy,  the  whole  fund,  if  then  recoyered,  afier  paying 
Mr.  Hume's  debt,  should  be  paid  over  to  Messrs.  Gr^g  and  Ba« 
chanan,  that  the  right  to  sue  on  the  policy  in  question  did  not  pass 
to  the  plaintiff's  assignees  in  bankruptcy.  This  conclusion  we  have 
come  to  on  the  pleadings — ^namely,  a  demurrer  to  plaintiff's  replica- 
tion, setting  forth  the  deed  of  1 845.  If  by  rejoinder  to  that  repli- 
cation it  could  have  been  shown  that  the  assignees  had  a  present 
interest  in  the  policies  or  sums  to  be  recovered  in  this  action,  as 
that  Mrs.  Kidd  was  dead  at  the  time  of  the  bankruptcy,  and  the 
chose  in  adion  of  greater  value  than  the  debt  due  to  Mr.  Home, 
or  that  the  bankrupt  had  before  his  bankruptcy  paid  the  premiiims^ 
which,  by  the  deed,  Mr.  Loughnan  ought  to  have  paid,  it  might  be 
different;  but  on  the  present  pleadings  we  must  overrule  the  de- 
murrer, and  give  judgment  for  the  plaintiff. 

Demurrer  overroled. 
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E.  T.  1852. 

Exchequer. 


BATTERS  V.  WALL. 


(Exchequer.) 

^  ^       ^  ^i)ri719, 20, 

23,  26,  29. 

Trespass,  for  assault  and  battery  and  false  imprisonment.  To  a  dedara- 

tioii    in    treS" 
Second  plea — Justification  ;  '*  Because  he  says  that  before  the  said  pass  for  as- 

'  time  when,  &c.,  the  Right  Hon.  Francis  Blackburne,  then  being  batteir  and 

*  the  Lord  Chief  Justice  of  Her  Majesty's  Court  of  Queen's  Bench  f^e^^"the 

*  in  Ireland,  duly  and  according  to  the  power  and  provision  of  the  pjw^fd'^^n-ti 

'statute  in  such  case  made  and  provided,  by  his  special  order  in  fication  under 

^  "^  "^  a  Judge  8  ^/io/, 

*  writing  in  that  behalf,  directed  that  one  or  more  writs  should  issue  and    capuu 

issued    under 

'  to  one  or  more  counties  afi^ainst  the  plaintiff,  at  the  suit  of  the  said  3  &  4   Vic, 

0.   105,  s.   2. 
'  defendant,  to  hold  the  said  plaintiff  to  bail  for  the  sum  of,  &c. ;  and  The  plaintiff 

,-_  ,  ...  ,«  o  Di      replied    ti^at 

'  thereupon  and  before  the  said  time  when  &c.,  on  &c.,  at  <kc^  the  the  fiat  and 

'  said  defendant  sued  and  prosecuted  out  of  the  said  Court  a  certain  obtaLed    and 

*  writ,  directed  to  the  Sheriff  of  &c.,  commanding  him  to  take"  &c.  ^e^^M^ff 

Averment  of  indorsement  for  bail  and  delivery  to  the  Sheriff,  and  ^^  coming 

*'  '  into  operation 

special  warrant  by  the  Sheriff,  upon  which  the  plaintiff  was  arrested  ;  ^^  the  Process 
^  ^  »     r  r  jm^    Practice 

"  qtuB  sunt  eadeniy*  &c.  Act,  and  that 

no    writ    of 
Replication — PrcBcludi  non  ;  "  Because  the  order  in  writing  of  summons  had 

been  sued  out 

*^  the  Right  Hon.  Francis  Blackburne  in  said  plea  mentioned  was  bj  the  defend- 
ant. 

*'  sued  out  and  prosecuted,  and  the  plaintiff  taken  and  arrested  there-       rr  tj 

"  under,  after  the  passing  of  certain  Acts  of  Parliament,  made  and  *P®^  ^^^' 
"  passed  in  the  13th  year  of  the  reign  of  Her  present  Majesty,  at  plication,  tiiat 

"  Westminster,  the   one   entitled  *  An    Act  for  the  Regidation  of  becauae  it  did 

not    negatiye 
'Process  and  Practice  in  the  Superior  Courts  of  Common  Law  the  possibility 

of  the  action 
haying   been 
commenced  by  capias  ad  respondendum  before  the  Process  and  Practice  Act. 

Held  also,  that  the  plea  was  sufiSdent  on  general  demurrer,  although  it  did  not 
show  affirmatiYelj  that  all  the  conditions  necessair  to  found  the  statutory  jurisdic- 
tion of  the  Judge  to  grant  the  fiat  had  been  complied  with. 

Semble, — The  Court  would  on  motion  set  aside  tkfiai  and  capias  obtained  without 
a  writ  of  summons  previously  sued  out. 

Quare,  whether  the  capias  in  such  case  is  irregular  only,  or  Toid  ? 

The  cases  on  the  subject  reviewed. 


<c 
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cc 


« 


£.  T.  1852.  ***in  Ireland;*  and  another  entitled  'An  Act  to  Amend  and  Ex- 

Exchequer. 

'* '  plain  an  Act  for  the  Regulation  of  Process  and  Practice  in  the 
"  *  Superior  Courts  of  Common  Law  in  Ireland,*  and  after  the  last 
day  of  Trinity  Term  1850 ;  and  plaintiff  saith  a  writ  of  sunuiioiiSy 
according  to  the  form  prescribed  by  the  said  first  mentioned  Act^ 
"  or  any  other  form,  or  at  all,  had  nor  been,  nor  was  at  any  time 
*'  before,  or  at  the  time  of  the  taking  and  arrest  of  the  plaintifT  in 
*'  the  said  plea  mentioned,  sued  out  by  or  on  behalf  of  the  said  de- 
''  fendant  in  respect  of  the  said  sum  of  £49*  16s.  9d.,  in  aaid  plea 
*'  mentioned,  or  any  other  sum,  or  in  respect  of  any  other  eanae  of 
*' action  whatsoever  against  the  said  i^intiff.'' — Verifieaiion, 

Demurrer,  showing  the  following  causes: — That  although  the 
replication  admits  that  the  order  mentioned  in  the  second  f^ea  was 
made  by  the  Chief  Justice  of  the  Court  of  Queen's  Bench,  yet  that 
there  is  no  allegation  that  such  order  had  been  duly  set  aside,  nor 
are  the  grounds  upon  which  it  was  set  aside  shown ;  and  that  it  does 
not  show  that  the  Chief  Justice  had  no  authority,  notwithBtaoding 
the  passing  of  the  Acts  mentioned,  to  direct  the  plaintiff  to  be  held 
to  bail ;  nor  that  the  order  was  Toid  by  reason  of  no  writ  <^  amnmons 
having  been  sued  out  previous  to  the  plaintiff's  arrest ;  and  that  the 
replication  is  insutlicienc  also,  because  the  plaintiff  thereby  treata  the 
said  order,  or  yro^,  as  a  nullity,  whereas  it  must  be  deemed  to  be 
re<!ular  until  varied  or  s«rt  aside  bv  an  order  of  Court ;  and  that 
until  set  aside,  the  said  onler,  or  Jiai,  affords  a  legal  justification 
for  the  arrest  of  the  plaintiff ;  and  because  the  replication  does  not 
form  an  answer  to  tiie  plea,  and  is  argumeniative,  &e. 
Joinder  in  demurrer. 


Brtretom  (with  J.  D.  Fitzgerald)^  for  the  demurrer. 

The  main  question  is,  whether  the  writ  of  capias  is  void,  in  eon- 
sequence  ot  no  writ  of  summons  having  been  sued  out  previous  to 
the/Mii.^  This  is  to  be  discussed  with  reference  to  Pigot^s  Act, 
and  the  Process  and  Pnicii«.v  Act.  The  former,  in  giving  the 
power  lo  arrest  upon  a  Judgt?*s  ^fiai^  uses  the  words  "  plaintiff  and 
defendant :  **  but  it  has  been  decided  that  these  words  in  an  analo- 
gous English  statute  mean  parties  about  lo  become  so :  SekieUer 


COMMON  LAW  REPORTS. 


351 


BATTERS 

V, 

WALL. 


V.  Cohen  (a) — while  the  4th  section  of  the  Process  and  Practice  £.  T.  1852. 

Act  specially  exempts  from  its  operation  3  &  4  Vic,  c  105  (Pigot's 

Act.) — [PiGOT,   C.  B.     That  exception   means  no   more  than   to 

preserve   the  power  to  issue  a  capias  upon  a  ^t'] — Under  the 

former  practice,  generally  speaking,  the  only  writ  issued  was  that 

upon  which  the  defendant  was  arrested,  and  there  is  nothing  in  the 

Process  and  Practice  Act  to  prevent  us  arresting  the  party  before 

issuing  the  writ  of  summons. — [Pigot,  C.  B.    It  has  been  ruled 

in  Elngland  that  the  writ  of  summons  should  be  first  issued,  and  it 

is  my  practice  so  to  require-;  otherwise,  of  what  Court  would  you 

entitle  your  affidavit  to  ground  the  JitU  F] — The  affidavit  need  not 

be  entitled  in  the  cause :  King  v.  The  Queen  (b)  ;  Bullock  v.  Jen* 

kins(c).     As  to  the  English  practice,  the  Elnglish  Act  1  &  2  Vic. 

c.  1 10,  was  passed  when  the  only  mode  of  commencing  an  action  was 

by  writ  of  summons.     The  analogous  Irish  Act  3  &  4  Vic.  c.  105, 

was  passed  long  before  the  Process  and  Practice  Act ;  and  under  the 

old  practice  it  very  frequently  happened  that  the  capias  upon  the 

Judge's^a/  was*the  only  process  which  issued  in  the  action.    There 

is  no  authority  for  holding  that  the  fiat  and  capias  are  void.     They 

are  at  best  but  irregular,  and  until  set  aside  by  the  Court  they  afford 

a  justification. 


JB.  Stephens  J  contra. 

The  question  raised  by  the  replication  is»  whether,  without  a  writ 
of  summons  sued  out,  and  an  action  commenced,  the  Judge  has  any 
jurisdiction  to  grant  the^o^  P  If  not  it  is  a  nullity,  and  the  capias 
must  fall  with  it.  Under  the  former  practice,  the  bailable  capias 
might  have  been  the  only  process  sued  out  to  bring  the  defendant 
before  the  Court,  although  it  was  called  mesne  process,  because  of 
the  supposed  original  writ.  But  now  the  Process  and  Plractice  Act 
expressly  requires  that  every  action  shall  be  commenced  by  writ 
of  summons ;  and  this  is  a  condition  precedent  to  the  right  to  obtain 
the^a^  and  capias,  for  the  arrest  was  and  is  a  proceeding  altogether 


(a)  7  ^L  &  W.  389.  W  18  Law  Jew.,  N.  a,  Q.  B..  255. 

(r)  20  Law  Jonr.,  N.  S.,  Q.  B.,  92 ;  8.  C.  1  L.  M.  &  P.  645. 
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E.  T.  1852.  collateral,  and  may  take  place  at  any  time  between  the  commenee-* 
ment  of  the  action  and  final  judgment  (a).  The  Irish  Act  3  &4 
Vic.  c.  105,  as  to  arrest  on  mesne  procesSj  is  identical  'in  it* 
requirements  with  the  English  Act  ;  and  the  English  decisions 
establish  that  unless  the  writ  of  summons  has  issued,  the  Judge 
has  no  authority  to  grant  the  fiat :  Ireland  y.  Berry  (b) ;  FEso- 
ielli  v.  Ricoff{e)  ;  Meale  ▼.  Snoulion  (d) ;  Brown  v.  McMillan  (e) ; 
Williams  v.  Griffiths  {f);  Btdloek  y.  Jenkins  (jg).  But  the  plea 
is  bad  on  general  demurrer ;  for  the  Act  requires  that  the  eopuv 
should  be  executed  within  one  month  from  its  date,  and  that 
the  Jiat  should  limit  the  time  within  which  it  is  to  be  executed. 
There  are  no  averments  to  that  effect  in  the  plea,  so  that  the  Act 
does  not  appear  to  have  been  complied  with,  even  by  necessaiy 
intendment.  It  is  also  bad,  because  it  does  not  aver  that  the  con- 
ditions necessary  to  found  the  Judge's  jurisdiction  were  complied 
with,  viz.,  that  a  writ  of  summons  was  issued,  or  that  the  party  was 
plaintiff  in  an  action :  3  &  4  Vie.  c.  105,  s.  1  ;  Kenning  v.  Bucka* 
nan  (A).  It  is  a  rule  of  law  that  no  presumption  i^  to  be  made  in 
favour  of  a  plea  which  justifies  under  the  exercise  of  a  special 
statutory  jurisdiction  like  the  present.  Every  condition  precedent 
to  the  exercise  of  such  authority  should  be  averred,  although  in  the 
exercise  of  the  Common  Law  jurisdiction  of  the  Superior  Courts 
regularity  will  be  presumed  until  the  contrary  be  shown  :  Williams 
V.  Griffiths  (t). — [PiGOT,  C.  B.  The  principle  of  that  case  was  that 
the  party  must  show  under  the  Act  that  he  has  an  interest  in  the 
writ;  but  the  Court  may  have  jurisdiction  to  arrest,  though  the 
plaintiff  be  not  interested.] — Christie  v.  Unwin  {k)  ;  Harrison  ▼* 
Wright  (J). 


(a)  3  &  4  Vic.  c.  105,  ss.  1,  4,5.  (6)  5  Q.  B.  551. 

(c)  9  Jar.  453. 

(<0  2  Q.  B.  322;  S.  C.  3  D.  &  L.  422. 

(f)  7  M.  &  W.  196.  (/)  3  Exch.  584. 

(p)  1  L.  M.  &  P.  645. 
(A)  3  Exch.,  Judgment  of  Parke,  B.,  588. 
(0  U  Ad.  &  £.  373.  (A)  13  M.  k  W.  816. 

(0  10  M.  &  W.  153. 
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J,  D.  Fitzgerald,  in  reply. 

The  replication  is  no  answer  to  the  plea,  because  it  does  not  aver 
that  the  action  was  commenced  since  the  Process  and  Practice  Act. 
It  may  therefore  have  been  commenced  by  capias,  Gossett  v. 
Howard  (a),  and  the  Marhalsea  case  {b\  are  authorities  in  support 
of  the  plea.  The  Court  will  not  on  general  demurrer  intend  that 
the  issuing  of  the  capias^  which  is  the  act  of  a  Superior  Court,  was 
illegal,  by  being  after  the  time  limited  in  the  fiat  and  by  the  Act. 
If  it  were,  that  should  have  been  replied.  The  statement  that  the 
process  was  duly  sued  out  pursuant  to  the  statute  is  sufficient. 
The  case  of  iinal  process  is  distinguishable.  The  statute  does  not 
create  a  new  jurisdiction  in  the  Judge,  but  limits  the  old ;  besides,  the 
capias  itself  is  not  of  the  Common  Law,  but  of  the  statutory  juris- 
diction of  the  Court,  therefore  the  foundation  of  the  plaintiff's 
argument  fails.  He  cited  also,  Greene  v.  Jones  (c) ;  Riddle  v. 
Pakeman  {d). 

Cur.  ad,  vuli. 


E.  T.  1852. 

Exchequer, 
y. * ' 

BATTEBS 

V, 

WALL. 


PiGOT,    C.    B. 

This  case  comes  before  us  on  a  demurrer  to  the  replication.  The 
action  is  trespass  [states  the  substance  of  the  plea  and  replication,] 
and  two  questions  arise;  first,  whether  the  replication  sufficiently 
shows  that  no  jurisdiction  existed  to  issue  a  writ  of  capias  founded 
on  the  fiat  set  out  in  the  plea ;  and  secondly,  whether  the  plea 
is  bad  on  general  demurrer,  supposing  the  replication  successfully 
impeached.  Assuming  for  a  moment  that  the  plea  contains  on  the 
face  of  it  sufficient  to  lead  us  to  presume  prima  facie  that  the  writ 
founded  on  the  order  of  the  Judge,  as  described  in  the  plea,  was 

valid,  and  that  the  Judge  had  jurisdiction  to  make  the  order,  I  am 
of  opinion  that  the  replication  is  no  answer  to  the  plea.  The  re- 
plication only  negatives  the  issuing  of  a  writ  of  summons ;  but 
consistently  with  its  statements,  the  action  may  have  been  com- 
menced by  the  issuing  of  a  capias  before  the  Process  and  Practice 

(a)  16  Law  Jour.,  N.  S.,  Q.  B.,  345. 
lb)  10  Rep.  66  a.  (c)  1  Saund.  796,  n. 

id)  3  Dow.  P.  C.  14;  2  C  M.  &  R.  30. 


April  29. 


VOL.  2. 


45  L 
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E.  T.  1862.  Act.      The   latter  possibility   therefore   not  being  aegaliyed,   the 

Exchequer.  i.      •  .  /»       ,  « 

replication  misfits  toe  cause  of  objection,  and  on  that  strict  groand 

we  must  hold  it  bad. 

The  main  question  is,  whether  impeaching  the  plea,  on  the  ground 
that  it  does  not  aver  the  issuing  of  either  summons  or  etq^ias  before 
the  ^ty  it  is  void  on  general  demurrer  ?     A  number  of  authorities 
have  been  cited  to  show  that  both  under  the  former  and  present  prac* 
tioe,  the  issuing  a  eapieu  under  a  Judge's^So/  is  a  proceeding  collateral 
to  the  action.      Of  this  there  is  no  doubt,  and  the   action   ought 
in  strictness  to  be  commenced  by  the  issuing  of  the  writ  of  sum- 
mons before  either ^^  or  capias  is  obtained.   But  all  the  authorities 
cited  appear  to  be  inapplicable  to  the  particular  question  before  us. 
I  shall  mention  the  principal  of  them.  In  Brown  v.  M^'Millan^  where 
the  question  was  whether  a  capias  on  mesne  process,  for  a  sum  leas 
than  £60,  could  issue  into  a  county  palatine,  it  was  contended  that 
the  proper  course  of  the  defendant  was  to  move  to  set  aside  the  Judge's 
order ;  but  £aron  Parke  intimated  that  if  the  defendant's  construction 
of  1  &  2  Vic,  c.  110,  8.  3,  were  right,  the  Judge's  order  was  but  waste 
paper,  and  the  capias  a  nullity  (a).     From  this  it  would  certainly 
follow  that  a  Judge's  order  made  in  cases  not  warranted  by  the  sta- 
tute is  absolutely  void.     In  Bryani  v.  ClutUm^  it  was  held,  that  the 
defendant  in  trespass  must  justify  the   suing  out   an   attachment 
against  the  plaintiff.     Alderson,  B.,  there  says: — *^ The •  defendant 
*'  takes  a  piece  of  paper  to  the  Marshal,  and  the  Marshal  keeps  the 
**  defendant  in  custody  in  consequence  of  that  piece  of  paper  having 
''*'  been  delivered  to  him.     The  defendant  must  justify  that  act "  (6). 
But  these  qut^tions  arose  on  the  general  issue.     What  we  have  to 
determine  however  is  the  presumption  arising  from  the  statements 
in  this  plea«    As  to  the  cases  cited  for  the  proposition  that  a  special 
statutory  jurisdiction  must  appear  on  the  face  of  the  plea,  those  cases 
are  not  applicable  to  the  present.    In  Christie  v.  Untoin^  the  action 
was  trover  by  the  assignee  of  a  bankrupt,  for  goods  converted  after 
the  bankruptcy,  and   the  defence  relied  on  was,  that  the  order  of 
the  Chancellor  under  the  6  G.  4,  c.  16,  s.  18,  by  which  the  com- 
mission had  been  proceeded  with,  did  not  show   upon  the  face  of 


(a)  7  M.  &  W.  196. 


(b)  7M.  &W.  411. 
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it  that  certain  requirements  of  the  statute  had  been  complied  with.  £•  T.  1852. 

Exchequer. 

In  Muskett  ▼.  Drummond  a  similar  question  arose,  and  in  both  cases 
the  Court  held  that  the  order  of  the  Chancellor,  not  showing  on  the 
face  of  it  all  the  preliminary  conditions  necessary  to  support  the 
special  statutory  jurisdiction,  afforded  no  justification.  In  each  of 
these  cases,  however,  the  question  arose  on  evidence — on  the  effect 
of  evidence  produced,  and  not  on  pleading.  They  are  therefore  not 
applicable  to  the  present  case.  The  same  observation  applies  to 
Harrison  v.  Wrighiy  which  was  an  action  against  a  Sheriff,  and  in 
which  a  similar  question  arose  on  the  evidence. 

The  question  before  us  is  of  a  diBerent  character.  The  plea 
.states  the  issuing  of  a  writ  of  capias  out  of  a  Superior  Court,  and 
founds  its  justification  on  tlmt  and  the  Judge's  ^fiai.  It  states  that 
''  the  Right  Hon.  Francis  Bhickburne,"  &c.  [states  the  plea] ;  and 
the  jurisdiction  of  the  Judge  is  stated  to  have  been  exercised  thus  ; 
''  duly  and  according  to  the  power  and  provision  of  the  statute  in 
'"  such  case  made  and  provided,  by  his  special  order  in  writing,  in 
'^  that  behalf  directed  that  oue  or  more  writ  or  writs  should  issue," 
&c. ;  and  then  the  plea  states  the  issuing  of  the  capias  on  which 
the  defendant  was  arrested.  The  first  question  then  is,  whether, 
from  the  statements  in  the  plea,  it  is  to  be  presumed,  until  the  oppo- 
site be  shown,  that  the  jurisdiction  was  properly  exercised  ?  and  if 
it  Ls,  then  the  main  question  argued,  viz.,  whether  the  Judge  had 
jurisdiction  to  make  the^Sa^,  upon  which  the  capias  issued,  without 
a  writ  of  summons  previously  sued  out,  and  whether  the  proceed- 
ings  are  void  for  that  infirmity — an  infirmity  which  might  have 
attached  had  the  matter  been  brought  before  the  Court  on  motion 
to  set  aside  the  proceedings — does  not  arise  on  the  record.  On  this 
question  we  must  presume,  from  the  statements  in  the  plea,  that  the 
authority  of  the  Act  was  pursued,  the  contrary  not  being  alleged. 

There  are  some  authorities  to  show  that  this  view  has  been  taken 
by  Courts  in  similar  cases.  Bullock  v.  JcHkins  (a)  was  reiied  on 
on  both  sides.  That  was  an  application  to  rescind  an.  order  to  hold 
the  defendant  to  bail ;  and  the  question  did  not  arise  on  the  record, 
but  on  the  affidavit.     An  objection  was  taken  that  the  affidavit  did 


(a)  1  L.  M.  ft  P.  645. 
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£.  T.  1852.  not  show  that  a  writ  of  sammons  had  been  issued ;  but  Patteson,  J^ 

ExchsQ'u&r*  --- 

said : — '*  It  is  not  necessary  that  this  should  appear  on  the  plaintiff's 

<' affidavit;  and  I  think  I  must  take  it  that  the  fact  was  proved 
''before  the  Judge,  or  else  he  would  not  have  made  the  order." 
Nightingale  v.  Wilcoxson  (a)  was  an  action  against  a  Sheriff  for 
an  escape.  The  declaration,  after  setting  out  the  writ^  averred 
merely  that  it  was  duly  marked  or  indorsed  for  bail  for  £25.  De- 
murrer, that  it  was  not  alleged  that  any  affidavit  of  the  cause  of 
action  set  forth,  as  required  by  the  statute,  was  ever  made  or  filed. 
The  Court  held  that  the  absence  of  that  allegation  was  not  fatal. 
Baily,  J.,  placed  the  judgment  of  the  Court  on  two  grounds: — 
First,  that,  independently  of  the  statute,  the  Court  retained  a  juris- 
diction to  arrest  in  some  cases  not  within  its  purview.  But  secondly, 
he  said : — "  We  think  the  averments  in  the  declaration  sufficient, 
^^  and  that  the  writ,  which  is  stated  to  have  been  issued  out  of  this 
''  Court,  is  not  to  be  presumed  to  have  issued  improyidently.  The 
"  presumption  is  the  other  way,"  &c.  Williams  v.  Cfriffiiht  (ft), 
relied  on  for  the  plaintiff,  was  an  action  on  the  case  against  a  She- 
riff for  not  arresting  on  a  capias,  issued  under  1  &  2  Vic,  c.  110. 
It  decides  that  in  such  an  action  the  declaration  must  show  on  the 
face  of  it  that  the  party  at  whose  suit  the  writ  issued  was  a  plaintiff 
in  an  action,  either  by  allegation  to  that  effect,  or  by  stating  that  a 
writ  of  summons  previously  issued.  On  examination  of  that  case, 
the  point  of  it  was,  not  that  there  was  not  that  in  the  writ  which 
would  have  constituted  a  protection  to  the  Sheriff  in  an  action 
against  him  for  obeying  it,  but  that  there  was  not  that  in  the  de- 
claration which  showed  that  the  plaintiff  had  an  interest  in  the 
writ,  so  as  to  give  him  an  action  against  the  Sheriff  (Judgment  of 
Parke,  B.,  p.  588).  In  a  note  to  Chreen  v.  Jones  (c),  it  appears  that 
the  plea  there  contained  a  reference  to  the  affidavit  of  the  cause  of 
action ;  but  it  is  stated  that  such  reference  is  now  usually  omitted, 
the  indorsement  on  the  writ  being  considered  sufficient  evidence  of 
compliance  with  the  Act.  Now,  surely  the  affidavit  in  that  case  is 
as  necessary  to  found  the  jurisdiction  as  the  issuing  the  writ  of 


(a)  10  B.  &  C.  202. 


(h)  3  Ex.  584. 


(c)  1  Saund.  294. 
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summons  in  this,  jet  it  is  held  that  there  need  be  no  averment  of  £•  T.  1852. 

Escheguer, 

the  former  fact.  Riddle  v.  Pakeman  (a)  is  a  case  closely  analogous 
to  the  present.  It  was  trespass  for  false  imprisonment.  The  de- 
fendant justified  under  process  of  outlawry.  The  plaintiff  replied 
that  there  was  no  affidavit  of  debt  made.  The  defendant  rejoined 
that  there  was  such  affidavit,  and  set  out  an  irregular  one.  On 
demurrer  to  the  rejoinder,  it  was  held  that  the  process  was  voidable 
merely  for  the  irregularity,  and  not  void,  and  that  trespass  was  not 
maintainable.  Parke,  B.,  said  : — "  Where  the  process  is  irregular 
*'  merely,  no  action  can  be  maintained  until  it  is  set  aside.  An  affi- 
*'  davit  to  hold  to  bail  in  trover  without  a  Judge's  order  is  irregular ; 
"  but  can  it  be  contended  that  in  such  a  case  an  action  for  false 
'*  imprisonment  could  be  sustained  ?"  This  case  clearly  indicates 
that  in  arrests  under  former  statutes  no  action  of  trespass  lay  where 
the  issuing  of  the  process  was  merely  irregular ;  but  that  the  exist- 
ence of  the  process  alone  was  a  sufficient  justification  to  both  the 
Sheriff  and  the  party.  But  that  question  does  not  arise  here,  for 
it  does  not  appear  that  the  requirements  of  the  statute  have  not 
been  complied  with.  If  there  had  been  in  the  replication  an  allega- 
tion that  neither  a  writ  of  summons  nor  capias  had  been  sued  out 
previous  to  the  Jiat,  we  should  have  stated  our  views  upon  it.  But 
on  the  present  state  of  the  record  it  is  enough  to  hold  that,  from 
what  appears  on  this  plea,  we  must  presume,  in  the  absence  of  any 
contrary  averment,  that  all  was  done  which  is  required  by  the  sta- 
tute to  found  the  jurisdiction  of  the  Judge. 


Greene,  B. 

The  Chief  Baron  has  so  fully  discussed  all  the  authorities,  that 
it  will  not  be  necessary  for  me  to  advert  to  them.  The  gist  of  the 
defence  is  the  writ  and  warrant ;  they  form  the  justification ;  and 
the  question  for  the  Court  is  the  validity  of  these.  The  replication 
is  bad,  because  it  affects  to  set  out  facts  to  show  that  there  was  no 
jurisdiction  for  the  issuing  of  the  writ;  but  it  fails,  because  it  is 
consistent  with  it  that  a  state  of  facts  may  have  existed  sufficient 
to  found  the  jurisdiction. 


(a)  2C.  M.  ftB.dO. 
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£.  T.  1852.  Whether  the  plea  is  bad  on  general  demurrer,  depends  on  the 
question  as  to.  what  presumption  arises  on  the  facts  appearing 
therein  ?  The  Court  is  called  on,  in  the  absence  of  any  averment 
to  that  effect,  to  presume  that  no  jurisdiction  existed  in  the  Judge 
who  made  the  jUU^  because  certain  facts  on  which  that  jurisdiction 
is  founded  are  not  stated.  Howard  ▼.  Oosseti^  and  the  case  last 
cited  by  the  Chief  Babon,  are  conclusive  authorities  on  that  point. 
In  the  latter  case  it  was  held  that  the  process  was  merely  irregular, 
and  that  it  must  be  an  absolute  nullity  to  enable  the  party  arreated 
to  bring  an  action.  Are  we  then  to  presume  the  writ  here  to  be  a 
nullity — that  the  jurisdiction  did  not  exist,  and  to  hold  that  it  is 
incumbent  on  the  party  relying  on  it  affirmatively  to  show  its 
existence?  This  would  be  to  invert  the  order  of  presumption, 
which  is  in  favour  of  the  regularity  of  the  proceedings  of  a  Superior 
Court.  I  am  therefore  of  opinion  that  the  plea  is  good  on  general 
demurrer,  and  that  the  replication  is  bad. 


Judgment  for  defendant.* 


*   PKNNBrATHXa,  B.,  abHMU. 
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M.T.  1851. 

CommonPkM. 


JAMES  FITZMAURICE  M*KENNA,  Administrator  of 
MARY  M*KENNA,  v.  DE  MOLEYNS. 

(Common  Pleeu,) 


Nov,  22,  24. 


Assumpsit — The  declaration  contained  two  special  counts  and  the  a  declaration 

•tated  that  A 
common  connts.  had  recoTcred 

The  first  count,  after  stating  that  the  said  Mary  De  Moleyns  in  L^f^'^on 

her  lifetime  had  recovered,  as  of  Trinity  Term,  a.d.  1842,  a  judg-  ^^J  ^^  ?^^ 

ment  against  one  Richard  De  Moleyns  for  the  sum  of  £1662. 138. 4d.,  ^  ^^  Sheriff, 
°  "^  nnder    which 

together  with  costs ;  and  that  the  said  Mary  M^Kenna,  on  the  30th  he  seized  B*8 

goods ;    that 

of  May  1845,  had  sued  out  a  writ  of  y?.  fa.  upon  the  said  judgment,  while  the  She- 
riff was    in 

dir(;cted  to  the  Sheriff  of  the  county  of  Kerry,  indorsed,  to  levy  the  possession   of 

the   goods, 

sum  of  £772.  3s.  lOd.,  by  virtue  of  which  the  said  Sheriff  seised  *<  in  oonsidera- 

divers  goods  and  chattels  of  the  said  R.  De  Moleyns,  then  averred  would  direct 
"  that  therefore,  to  wit,  on  &c.,  while  the  said  Sheriff  was  so  in  pos-  jeUnqu^h  the 

"  session  of  the  goods  and  chattels  in  the  said  count  mentioned,  and  &^^^  seized 

°  'in    execution, 

"  when  he  was  about  to  proceed  according  to  the  exigency  of  the  *?^  would 

'^  °  o       ^  abandon   and 

"said  last  mentioned  writ,  in   consideration  that   the  said  Mary  forego   the 

execution," 

*'  M^Kenna,  at  the  request  of  the  defendant,  would  then  and  there  the  defendant 

promised  that 

"  direct  the  said  Sheriff  to  relinquish  the  said  goods  and  chattels  so  she  and  C  D 

would  pay  the 

"by  him  seized  in  execution  as  aforesaid,  and  would  abandon  and  debt  by  annual 

instalments, 
"  forego  the  said  execution,  she  the  defendant  then  and  there  under-  and  execute  a 

"  took  and  faithfully  promised  the  said  Mary  M'Kenna  that  she  the  amount.    It 

"  said  defendant  and  the  said  Richard  De  Moleyns,  and  one  Ventry  ^J  the^^- 

**  De  Moleyns,  and  one  Eliza  De  Moleyns,  would  pay  the  amount  ^^^^  ^? 

relinquished 
the  goods,  and 
averred  as  breach  non-payment  of  the  money.  The  seoond  count  was  to  the  same 
effect  as  the  first,  except  that  the  breach  assigned  was  the  non-execution  of  the  bond. 
At  the  trial  it  appeared  that  the  defendant  agreed  to  execute  the  bond  in  question, 
if  "  the  keepers  which  were  in  charge  of  the  goods  were  taken  off,  and  the  goods 
delirercd  to  her."  Heid^  under  these  drcamstancee,  that  the  Judge  was  justified 
in  amending  the  declaration  by  stating  in  the  averment  of  the  consideration,  '*  and 
would  deliver  over  the  goods  and  chattels  to  the  said  defendant,*'  and  in  the  aver- 
ment  of  performance  the  words  **  and  did  then  and  there  deliver  the  said  goods  and 
chattels  to  the  said  defendant.** 
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M.  T.  1851.  ''thereof  to  the  said  Marj  M'Kenna  bj  yearly  instalments  of  £100 

CommonPleas. 

^^ '     ''  until  the  whole  should  be  paid  on,  and  would  forthwith  execute  to 

M*KSNNA 

V.  *^  her  the  said  Mary  M'Kenna  their  bond  in  writing  obligatory,  under 

"  their  hands  and  seals,  in  a  certain  sum  of  money,  to  wit  the  sum  of 
''£1544.  7s.  8d.,  conditioned  for  the  payment  of  a  certain  other 
"  sum  of  money,  to  wit  the  said  sum  so  then  and  there  marked  upon 
"  the  said  writ ;  and  although  the  said  Mary  M'Kenna,  relying  upon 
"the  said  last  mentioned  promise  and  undertaking  of  the  defend- 
"  ant,  did  afterwards  direct  the  said  Sheriff  to  relinquish  the  said 
"  last  mentioned  goods  and  chattels  so  by  him  seized  in  execution 
"as  last  aforesaid,  and  did  then  and  there  forego  and  abandon 
"  the  said  execution ;  and  although  the  said  Sheriff  did  thereupon 
"then  and  there,  upon  such  last  mentioned  direction  by  the  said 
"Mary  M'Kenna,  relinquish  the  said  goods  and  chattels  so  by 
"him  seized  as  last  aforesaid,  of  all  which  the  defendant  then 
"and  there  had  due  notice,"  yet,  &c.  The  declaration  then  aver- 
red a  breach  in  non-payment  to  Mary  M'Kenna,  and  to  the 
plaintiff  as  her  administrator,  of  the  sum  due  by  the  defend- 
ant. 

The  second  count  was  in  all  respects  the  same  as  the  first,  with 
the  exception  of  the  breach,  which  was  for  non-execution  of  the 
bond.  « 

The  defendant  pleaded  the  general  issue. 

The  case  was  tried  before  Mr.  Sergeant  Howley  at  the  Summer 
Assizes  1851,  for  the  county  of  Kerry,  when  the  following  facts 
appeared  in  evidence  : — 

At  the  trial  the  usual  proofs  having  been  given  of  the  judgment 
recovered  by  Mary  M'Kenna,  and  the  writ  issued  thereon,  one 
Thomas  M'Kenna,  the  brother  of  the  plaintiff,  and  son  of  Mary 
M'Kenna,  was  examined  and  proved  the  seizure  made  upon  the 
1st  of  June  1845,  of  the  goods  in  the  house  of  Richard  De  Moleyns  ; 
that  he  the  vdtness,  in  consequence  of  some  communication  which 
he  had  received,  called  upon  the  defendant  at  her  house  ;  that 
the  defendant  upon  that  occasion  asked  him  if  his  mother  would 
arrange  with  her?  to  which  the  witness  replied  that  his  mother 
would  not  press  the  sale,  if  she  got  Captain  De  Moleyns'  and  his 
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children's  joint  bond  for  the  amount  of  the  execution,  and  that  she  M.  T.  1851. 

would  receive  the  debt  by  instalments  of  £100  a-year ;  that  the     . ^         * 

m'kenna 
defendant  gave  no  answer  that  evening,  saying  she  would  commu-  t;. 

nicnte  with  her  family  on  the  subject ;  but  on  the  following  day 
informed  the  witness  that  some  members  of  her  family  had  refused 
to  join  ;  that  the  witness  saw  the  defendant  afterwards,  on  the  day 
before  that  fixed  for  the  sale,  when  the  defendant  expressed  a  wish 
that  the  sale  should  be  adjourned,  but'  ultimately  proposed  to  pay 
the  amount  of  the  execution,  and  to  get  her  brother  and  sister  to 
join  her  in  a  bond  for  the  amount  of  the  execution,  to  be  paid  at 
the  rate  of  £100  a-year,  if  the  things  seized  were  given  up  to  her, 
und  the  keepers  were  taken  off;  to  which  the  witness  having  agreed, 
the  goods  were  accordingly  given  up,  and  the  Sheriff's  fees  paid  by 
the  defendant.  The  witness  further  deposed  that  he  afterwards  was 
directed  by  the  defendant  to  omit  the  name  of  her  sister  from  the 
bond,  and  to  have  it  prepared  in  the  name  of  her  father,  her  brother 
and  herself ;  that  he  got  a  bond  prepared  pursuant  to  these  instruc- 
tions, and  submitted  to  her,  on  which  she  refused  to  sign  it,  but  said 
she  would  carry  out  the  agreement  and  pay  the  £100  a-year,  and 
that  though  her  father  died  the  next  day,  the  payment  should  be 
continued.  It  was  further  proved  that  the  defendant  continued  to 
reside  in  the  house  up  to  the  year  1850,  in  which  year  her  father 
died. 

The  plaintiff's  case  having  closed,  the  defendant's  Counsel  required 
his  Lordship  to  nonsuit  the  plaintiff,  on  the  ground  that  there  was  no 
evidence  to  support  the  common  counts,  and  as  to  the  two  special 
counts  on  the  ground  that  the  evidence  disproved  them,  the  conside- 
ration stated  in  them  being  the  relinquishing  of  the  goods  ;  whereas 
the  consideration  proved  was  the  delivery  of  the  goods  to  the  defend- 
ant, and  proof  of  such  delivery.  On  the  application  of  the  plaintiff's 
Counsel,  the  learned  Judge  permitted  the  declaration  to  be  amended, 
by  stating  in  the  averment  of  the  consideration,  "  and  would  deliver 
over  the  said  goods  and  chattels  to  the  said  defendant;"  and  in  the 
averment  of  its  performance,  by  stating  **  and  did  then  and  there  ^ 
deliver  the  said  goods  and  chattels  to  the  said  defendant,"  reserving 

liberty  to  the  defendant  to  move  to  have  a  verdict  entered  for  her 
VOL.  2.  ,  46  L 
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M.  T.  1851.  in  case  the  Court  should  be  of  opinion  that  the  amendment  oaeht 

^^^ ^ — ^     not  to  have  been  made.    The  jury  found  a  verdict  for  the  plaintiff 

«.  for  the  sum  of  £650.  6b.  5d.     A  conditional  order  having  been 

DB  MOLBTirt.    • 

obtained  to  enter  the  verdict  for  the  defendant  pursuant  to  the  leave 
reserved — 


Fitzgerald  (with  whom  was  Leahy)  showed  cause. 
The  48th  section  of  the  3  &  4  Vie.  c.  105,  embraces  two  classes 
of  cases  in  which  amendments  may  be  made  : — first,  where  the 
variance  is  not  material  to  the  merits  of  the  case,  and  is  one  by 
which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct 
of  his  case ;  and  secondly,  when  the  variance  is  not  material,  and 
the  opposite  party  may  have  been  prejudiced.  The  defendant  cannot 
rely  upon  her  having  been  prejudiced  in  her  defence  by  the  amend- 
ment,  as  the*  bill  of  particulars  fully  apprised  her  of  the  nature  of 
the  plaintiff's  case ;  and  also  inasmuch  as  in  such  cases  she  should 
have  followed  the  course  prescribed  by  the  section  under  which  the' 
Judge  might  have  compelled  the  plaintiff  to  withdraw  the  record 
and  pay  the  costs  of  the  day. 

But  secondly,  this  amendment  was  made  in  a  matter  not  material 
to  the  merits  of  the  case.  The  meanin;;  to  be  given  to  the  terms, 
*'  material  to  the  merits  of  the  case,"  has  been  settled  by  repeated 
decisions  to  be,  material  to  the  conduct  of  the  case  at  Nisi  Prius : 
Duckworth  V.  Harrison{a)  ;  Harvey  v.  Johnston{b).  The  promise, 
as  stated,  was  an  original  promise,  and  not  a  collateral  undertaking. 
If  the  Sheriff  takes  goods  sufficient  to  satisfy  the  execution,  the 
promise  of  a  third  party,  in  consideration  of  the  withdrawal  of  the 
execution,  to  satisfy  the  debt,  is  an  original  promise.  So  in  the 
present  case,  an  independent  promise  to  pass  a  bond  is  not  a  con- 
tract to  answer  for  the  debt  of  another,  where  it  appears  that  the 
debt  was  capable  of  being  realised  by  the  sale  of  the  goods  seized. 
But  assuming  the  amendment  to  have  the  effect  of  substituting  a 
statement  of  an  original  for  that  of  a  collateral  undertaking,  sach 
an  amendment  is  justified  by  authority.  In  an  unreported  case  of 
Power  V.  Ewing,  which  was  an  action  by  the  executor  of  a  deceased 

(a)  5  M.  &  W.  427.  (ft)  6  C.  B.  295. 
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solicitor,  the  declaration  was  on  the  common  counts  for  work  and  M.  T.  1851. 
labour,  and  alleged  promise  by  the  testator.  To  this  there  was  a  v^.— y.—.-^ ' 
plea  of  the  Statute  of  Limitations,  the  plaintiif  not  being  able  to  v. 

prove  an  admission  by  the  testator  within  six  years.  The  Chief 
Baron  at  the  trial  permitted  the  declaration  to  be  amended,  by 
introducing  a  count  averring  a  promise  by  the  executor ;  and  the 
Court  of  Exchequer,  after  full  argument,  supported  his  Lordship's 
ruling. 


The  following  cases  were  cited :  Taylor  v.  Baker  (a)  ;  I^ear  v. 
Edmonds  (b);  Jarmain  v.  Algar{c)\  Hanbury  v.  EUa{d)\ 
Duckworth  V.  Harrison  (e) ;  Hassall  v.  Cole{f);  Gregory  v. 
Duff{g);    Cambie   v.    Barry  {k). 

Lane  (with  whom  was  Berkeley)^  in  support  of  the  rule. 

The  cases  cited  are  distinguishable  from  the  present ;  in  all  thoee 
cases  the   defence  would  have   been   the  same   to   the   record  as 
amended,  or  as  it  originally  stood.     The  words,  ''material  to  the 
merits  of  the  case,'*  must  be  held  to  include  the  merits  in  point  of 
law  as  well  as  in  point  of  fact.    The  test  proposed  by  the  Court  in 
the  case  of  David  v.  Pierce  (t)   for  the  purpose  of  ascertaining 
whether  a  particular  amendment  be  made  in  a  point  material  to 
the  merits  of  the  case  is,  could  the  nature  of  the  plea  be  thereby 
altered  ?   In  Bouchier  v.  Murray  (A),  the  test  proposed  was,  whether 
a  new  fact  was  introduced  by  the  mnendment  ?    In  either  view  of 
the  case,  the  present  amendment  was  made  in  a  point  material  to 
the  merits  of  the  case.    The  case  of  Harvey  v.  Johnston  (/)  is  distin- 
guishable.   There  the  consideration  as  originally  stated  was  good ; 
in  this  case  the  defendant,  in  order  to  sustain  the  promise  as  origi- 
nally stated,  must  have  proved  it  to  be  in  writing. 

(a)  2  Mod.  214.  (6)  1  B.  &  Aid.  157. 

(e)  2  C.  &  P.  249;  S.  C,  R.  &  M.  348. 
((0  1  Ad.  &  EL  61.  (0  5  M.  &  W.  427. 

(/)  13  Jiir.  630.  (s)  lb.  706. 

(h)  6  Ir.  Law  Rep.  319.  (0  5  Q.  B.  440. 

(A)  6  Q.  B.  362.  (/)  6  C.  B.  295. 
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51.       The  following  cases  were  also  cited:    Cooke  v.  Stratford  {a); 
^  '  Gull  V.   Lindsay  {h), 

Leahy  J  for  the  plaintiff,  in  reply,  was  stopped  by  the  Court. 


MONAHAN,   C.   J. 

In  this  case  we  do  not  think  it  necessary  to  call  upon  the  plain- 
tiflTs  Counsel,  inasmuch  as  we  are  all  of  opinion  that  the  learned 
Judge  was  justified  in  making  the  amendment  which  he  did  in  the 
present  case.     That  there  was  a  variance  between  the  evidence  and 
the  record  cannot  be  denied ;   and   that  it  must  have  been  in  a 
certain  sense  in  a  material  particular,  is  also  undeniable  ;  otherwise 
no  amendment  would  have  been  necessary:  it  was  in  fact  because 
the  contract  proved  different  from  the  contract  as  stated,   that  it 
became  necessary  to  apply  to  the  Judge  to  amend  the  declaration. 
But  it  is  to  cases  of  this  kind  that  the  statute  applies,  and  accord- 
ingly the  48th  section  of  the   3   &   4   Vic,  c.  105,   provides   that 
in  cases  of  variance  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite   party   cannot    have   been   prejudiced   in   the 
conduct  of  his  action,  the  Judge  may  cause  the  record  to  be  amended 
upon  such  terms  as  he  shall  think   proper;   and  then  the  second 
clause  of  the  same  section  provides  that  *'  In  case  such   variance 
''shall  be  in  some  particular  or  particulars,  in  the  judgment  of  such 
*'  Court,  or  judgments,  material  to  the  merits  of  the  case,  but  such 
*'as  that  the  opposite  party  may  have  been  prejudiced  thereby  in 
''  the  conduct  of  his  action,  <&c.,  then  such  Court  or  Judge  shall 
*'  have  power  to  cause  the  same  to  be  amended,  upon  payment  of  ~:^^^^ 
"costs  to  the  other  party,   and   withdrawing  the  record  or  post-    — --^ 
"  poning  the  trial."     As  the  reservation  is  not  to  have  the  verdict   .^  ^^^^ 
entered  for  the  defendant,  on  the  ground  that  the  defendant  has  'gt  ^^ 
been  prejudiced  by  the  amendment  mcule  at  the  trial,  by  not  having  "^^-^ 
witnesses  to  support  her  case,  nor  that  she  has  been  prejudiced  by  "^^7 
the    nature   of  the    plea — because,    whether  the   declaration   was 
amended  or  remained  as  it  originally  was,   the  defendant's  plea, 
which  in  either  case  would  be  the  general  issue,  would  not  vary — 
the  only   question  which   remains  to    us  to  consider  is,    whether 

(a)  13  M.  &  W.  379.  (6)  4  Exch.  45. 
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this  amendment  was  made  in  a  particular  not  materifid  to  the  M.  T.  1851. 
merits  of  the  case  ?  Now  the  declaration  states  by  way  of  induce-  f"*^"  y- 
ment,  that  one  Mary  M^Kenna  had  recovered  a  judgment  against  „^ 

one  Richard  De  Moleyns ;  that  she  had  sued  out  an  execution  upon  ^*  molbtnb. 
foot  of  it;   and  that  by  virtue  of  this  execution   the  Sheriff  had 
made  a  seizure  of  the  goods  of  the  said  Richard  De  Moleyns.      This 
inducement  is  by  the  amendment  left  as  it  was,  and  the  sole  va-  • 

riance  between  the  original  and  the  amended  count  (the  promise 
being  the  same  in  both)  is,  that  one  states  that  *^  in  consideration 
*'  that  the  said  Mary  M'Kenna,  at  the  request  of  the  defendant, 
''would  direct  the  Sheriif  to  relinquish  the  said  goods  and  chattels 
*'  so  by  him  seized,  and  would  abandon  and  forego  the  said  exe- 
*'  cution."  And  the  count  as  amended  states  in  addition  to  this,  as  a 
further  consideration,  ''that  he  would  deliver  over  the  said  goods 
and  chattels  to  the  said  defendant ;''  the  variance  being  only  in  the 
statement  of  a  portion  of  the  condition :  and  upon  that  point,  we 
arc  of  opinion  that  it  was  not  in  the  least  material  to  the  merits 
of  the  case,  whether  the  defendant  made  the  promise  in  con- 
sideration of  the  withdrawal  of  the  execution  and  of  something 
else,  or  whether  that  formed  the  sole  consideration  for  the  defend- 
ant's promise.  The  authorities  which  have  been  cited  in  the  course 
of  the  argument  support  this. 

In  Harvey  v.  Johnston  (a),  which  was  an  action  of  assumpsit, 
the  consideration,  as  stated  in  the  declaration,  was,  that  the  plaintiff, 
at  the  request  of  the  defendant  would  go  to  Lisahoppin  for  the  pur- 
pose of  marrying  him,  in  consideration  of  which,  the  defendant 
promised  the  plaintiif  to  marry  her  in  a  reasonable  time  after  her 
arrival  there.  The  consideration,  as  stated  in  the  declaration  when 
amended,  was,  that  in  consideration  that  the  plaintiff  so  then  being 
sole  and  unmarried  as  aforesaid,  at  the  request  of  the  defendant 
there  promised  the  defendant  to  marry  him,  and  would  go  to  Lisa- 
hoppin for  the  purpose  of  marrying  him  the  defendant,  and  would 
within  a  reasonable  time  of  her  arrival  there  marry  the  defendant, 
he  the  defendant  promised  to  marry  her  in  a  reasonable  time  after 
her  arrival  there.    So  that  the  promise  being  the  same  in  both  cases, 

(a)  6  C.  B.  295. 
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m'kemha 
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DE  MOLBTNt. 


M.  T.  1 85 1 .  the  variance  coDsiBted  in  a  portion  of  the  consideration,  something 
being  by  the  amendment  superadded  to  what  was  stated  in  the  de- 
claration. The  decision  of  the  Court  of  Exchequer,  in  the  caae  of 
Power  y.  Ewing,  is  also  in  support  of  the  power  of  the  Judge  to 
make  this  amendment — [states  the  facts  of  that  case.] — It  is  not 
necessary  for  us  to  offer  any  opinion  upon  that  case ;  it  is  sufficient 
to  say  it  is  a  much  stronger  case  than  the  present,  inasmuch  as  the 
amendment  there  made  was  by  the  introduction  of  a  new  promiae 
altogether,  and  not  merely  by  altering  the  consideration  upon  which 
the  promise  was  founded.  The  latest  case  is  that  of  GuU  t.  Lind- 
say {a\  in  which  the  Court  thought  the  amendment  sought  com- 
pletely altered  the  cause  of  action  as  stated  in  the  declaration.  We 
do  not  think  that  case  has  any  application  to  the  present;  and 
therefore,  on  the  whole,  are  of  opinion  that  the  cause  shown  must 
be  allowed. 

(a)  4  Exch.  45. 


Nov.  17. 


MORRISSON  V.  M'ANASPIE. 


By  a  lease  EjECTBfSNT  for  non-payment  of  rent.  The  case  was  tried  at  the 
R.  ,L  B.^^d  Sittings  after  last  Trinity  Term,  before  the  Lord  Chief  Justice 
the  defeat,   MoNAHAN,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  a 

**  with  the  con- 

sent  of  R,  •/.,  mortgagee  of  the  said  premises,  testified  by  his  being  a  partp  thereto,** 
demised  to  tlie  defendant  certain  premises  in  the  city  of  Dublm  for  eighty-three 
years,  at  the  yearly  rent  of  £36.  The  rent  was  reserved  to,  and  the  covenants 
made  with,  B.  J.  B.,  his  executors,  administrators  and  assigns,  and  the  lease  con- 
tained a  proviso  enabling  B.  J.  B.,  his  executors,  administrators  and  assigns,  to 
re-enter  in  default  of  payment  of  tho  rent  for  twenty-one  dajrs.  B.  J.  was  not 
named  as  a  party  to  the  lease,  but  it  was  signed,  though  not  sealed,  by  him,  and 
bore  the  following  indorsement  signed  by  him :  **  I  have  signed  the  within 
deed  as  mortgagee  under  the  deed  of  mortgage,  dated  the  6th  of  August  1828,  and 
I  do  hereby  consent  ibat  the  within  nam^  lessees  shall  hold  the  premisea  within 
mentioned,  subject  only  to  the  payment  of  the  rent  reserved,  so  far  as  regards  the 
within  mortgage."  Tne  titles  of  B.  J.  B.  and  B.  J.  having  become  vested  in  the 
plaintiff,  who  brought  an  ejectment  for  non-payment  of  i^nt : — Held,  that  it  could 
not  he  maintain^  under  the  circumstances;  that  as  assignee  of  B.  J.  B.,  the 
plaintiff  could  not  maintain  it,  inasmuch  as  in  that  character  he  was  not  entitled  to 
re-enter,  and  as  assignee  of  B.  J.,  he  was  not  entitled  to  the  rent. 

Semble — The  above  indorsement  was  not  a  sufBcient  article,  minute  or  contract 
in  writing,  within  the  25  G.  2,  c.  13. 
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question  which  arose  under  the  following  circumstances.    It  being  M.  T.  1851. 

admitted  on  the  trial  that  a  year's  rent  was  due,  the  case  turned      >...— ^.^.^  ' 

upon  the   plaintiff's   right  to  recover  the  premises.     In  order  to 

establish  this,  a  lease  was  proved,  dated  the  2nd  of  May  1835,  and    m'anasfis. 

made  between  Richard  Jonathan  Bird  of  the  one  part,  and  the 

defendant  of  the  other,  whereby  the  said  R.  J.  Bird,  ^^with  the 

*'  consent  and  approbation  of  Robert  Jonet^  of  Peter-street^  in  the 

*'  eity  of  Dublin^  Esq^  mortgagee  of  the  said  premises^  testified 

** by  his  becoming  a  subscribing  party  thereto^*  demised  to  the 

defendants  a  plot  of  ground  situate  in  Great  Brunswick-street,  in 

the  city  of  Dublin  (being  the  premises  sought  to  be  recovered  in  the 

present  ejectment),  to  hold  the  said  demised  premises  for  the  term 

of  eighty-three  years,  yielding  to  the  said  R.  J.  Bird,  his  executors^ 

administrators  and  assigns,  the  yearly  rent  of  £36,  with  a  proTiso, 

that  if  the  said  yearly  rent  should  be  behind-hand  for  the  space  of 

twenty-one  days  after  any  of  the  days  appointed  for  payment,  that 

it  should  be  lawful  for  the  said  R,  J,  Bird,  his  executors,  adminis* 

trators  or  assigns,  to  enter  and  distrain ;  and  if  no  sufficient  distress 

should  be  found,  that  it  should  be  lawful  for  the  said  R,  J.  Bird, 

his  executors,  administrators  or  assigns,  to  re-enter  ttpon  the  said 

demised  premises.     The  covenants  for  the  payment  of  rent  were 

made  with  R.  J.  Bird,  his  executors,  administrators  and  assigns. 

The  deed  was  duly  executed  by  the  parties  to  it^  and  signed,  but 

not  sealed,  by  Robert  Jones  the  mortgagee ;  but  the  deed  contained 

a  contemporaneous  indorsement  signed  by  him,  and  in  the  following 

terms  : — '*  I  have  signed  the  within  deed  as  mortgagee  under  the 

^'  deed  of  mortgage  dated  the  6th  day  of  August  1828,  and  I  do 

"  hereby  consent  that  the  within  named   lessees    shall    hold    the 

^'  premises  within  mentioned,  subject  only  to  the  payment  of  the 

'*  rent  within  reserved,  so  far  as  regards  the  within  mortgage."    The 

plaintiff  proved  mesne  assignments^  by  which  the  titles  both  of  R.  J. 

Bird  and  R.  Jones  became  vested  in  him,  and  closed  his  case  \  upon 

which  it  was  submitted  on  the  part  of  the  defendants  that  an  eject* 

ment  for  non-payment  of  rent  could  not  be  sustained,  inasmuch  as 

the  lease  of  the  2nd  of  May  1 835  appeared  to  have  been  made  by  a 

person  not  having  a  legal  estate  in  the  premises.     The  Lord  Chief 

Justice  directed  a  verdict  for  the  plaintiff,  reserving  liberty  to  the 
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M.  T.  1851.  defendant  to  move  to  enter  a  nonsuit  in  case  the  Court  should  be 

v.,^, '  '  of  opinion  that  under  the  circumstances  the  action  could  not  be  sua- 

tained.    A  conditional  order  having  been  obtained  for  the  purpose — 

M^ANASPIE. 

R.  Armstrong  showed  cause. 

The  lease  is  either  evidence  of  an  outstanding  legal  estate,  or  it 
is  not ;  if  it  be  not,  then  the  plaintiff  is  entitled  as  assignee  of  R.  J. 
Bird,  the  original  lessor,  to  maintain  the  present  ejectment ;  if  it  be, 
the  memorandum  is  a  sufficient  minute  or  contract  in  writing  within 
the  25  Cr.  2,  c.  13  :  Lessee  Watson  v.  Clooney  (a). 


Sherlock  (with  whom  was  Butt),  for  the  defendants. 

An  ejectment  for  non-payment  of  rent  can  only  be  maintained 
where  a  right  of  re-entry  exists :  Delap  v.  Leonard  (b).  The  right 
to  re-enter  is,  by  the  lease  of  the  2nd  of  May  1835,  reserved  to  R.  J. 
Bird,  who  appears  upon  the  face  of  that  instrument  to  be  a  stranger 
to  the  legal  estate  ;  and  the  covenant  for  the  payment  of  the  rent  to 
him  is  a  mere  covenant  in  gross,  the  benefit  of  which  would  not  pass 
;  to  his  assignee :  Webb  v.  Russell  (c)  ;  Stokes  v.  Russell  (d).  The 
lease  in  question  cannot  work  an  estoppel,  for  the  true  title  of  R.  J. 
Bird  appears  upon  it,  even  supposing  that  the  assignee  of  an  estate 
by  estoppel  could  take  the  benefit  of  such  a  condition,  which,  on  the 
authority  of  Whitton  v.  Peacock  {e\  it  would  seem  he  could  not. 

But  secondly,  the  memorandum  indorsed  upon  the  lease  is  not 
such  an  article,  minute  or  contract  in  writing  as  is  required  by  the 
statute  25  6.  2,  c.  13  ;  that  statute  only  applies  where  the  article, 
minute  or  contract  is  executed  by  the  person  entitled  to  the  rent, 
and  not  where,  as  in  the  present  case,  it  is  executed  by  a  third 
party.  The  effect  of  the  construction  contended  for  by  the  plain- 
tiff would  be,  that  the  defendants  might  be  ejected  at  the  same  time 
by  either  mortgagor  or  mortgagee.  An  ejectment  on  the  joint 
demise  of  mortgagor  and  mortgagee  cannot  be  sustained :  Doe  d. 
Harvey  v.  Adams  (J). 

(a)  1  Ir.  Com.  Law  Rep.  58.  (6)  5  Ir.  Law  Rep.  287. 

(c)  3  T.  R.  393.  ((/)  Ibid.  678 ;  S.  C.  I  H.  Bl.  562. 

(<j)  2  Ring.  N.  C.  411 ;  S.  C.  2  Scott,  630. 
(/)  2  Tyrw.  289;  S.  C.  2  C.  &  J.  232. 
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O'Driscoll,  in  reply.  M.  T.  1851. 

ComnwnPleaM. 

^r  i-     -r  MORBI880N 

MONAHAN,  C.  J. 

This  is  an  ejectment  for  non-payment  of  rent,  brought  to  recover  **  anaspie. 
certain  premises,  situate  in  Brunswick-street,  in  the  city  of  Dublin, 
and  demised  to  the  defendants  by  a  lease  of  the  2nd  of  May  1835. 
That  lease  was  made  by  a  person  of  the  name  of  Bird,  and  professes 
to  be  made  with  the  consent  of  one  Jones,  who  is  described  as  mort- 
gagee of  the  premises ;  the  rent  being,  however,  reserved  to,  and 
the  covenants  entered  into  with.  Bird,  the  mortgagor,  to  whom  also 
the  right  to  re-enter  on  non-payment  of  the  rent  is  reserved :  by  a 
contemporaneous  memorandum  indorsed  upon  the  lease,  Jones  agrees 
that  the  defendants  shall  hold  the  pl^mises,  subject  to  the  rent  re- 
served by  the  deed ;  and  it  has  been  contended  that  the  plaintifis, 
who  are  assignees  of  both  Bird  and  Jones,  are  at  all  events  entitled 
to  maintain  the  present  ejectment  upon  that  memorandum,  as  being 
a  sufficient  **  article,  minute  or  contract  in  writing,"  within  the 
statute  25  G.  2,  c.  1 3.  We  do  not  accede  to  that  construction  of 
the  statute ;  we  think  it  was  only  intended  to  apply  where  the 
person  executing  such  minute  or  contract  was  himself  the  person 
entitled  to  the  rent ;  in  which  case  it  places  him  in  the  same  position 
as  regards  the  recovery  of  the  lands,  as  if  an  actual  demise  were 
made ;  but  we  do  not  think  it  applies  to  a  case  like  the  present,  in 
which  the  article,  minute  or  contract  was  executed  by  one  person, 
and  the  rent  reserved  to  another.  And  supposing  the  effect  of  the 
lease  of  the  2nd  of  May  1 835  to  be  a  demise  by  both  mortgagor  and 
mortgagee  to  the  defendants,  we  think  the  plaintiff,  as  assignee  of 
the  mortgagor,  cannot  maintain  this  ejectment,  inasmuch  as  the 
mortgagor  had  no  estate  in  the  premises  at  the  time  of  the  execu- 
tion of  the  lease  ;  neither  can  he  maintain  it  as  assignee  of  the 
mortgagee,  inasmuch  as  neither  under  the  lease  nor  the  memoran- 
dum was  the  latter  entitled  to  the  rent.  The  rule  to  enter  a  nonsuit 
must  therefore  be  made  absolute. 

Ball,  J.,  and  Jackson,  J.,  concurred.* 

Rule  absolute  to  enter  a  nonsuit. 

*  ToRRENS,  J.,  abaenie. 
VOL.  2.  47  L 
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CommonPleoB. 


ROBINSON  V.  ROBINSON. 
Nov.  13,  14. 


Where  an  an-  This  was  an  action  of  covenant. — The  declaration  contained  one 

nmty   wba 

granted   bj  count,  on  the  covenant  of  the  defendant  for  the  payment  of  an 

deed   to   A, 

during  the  annuity  of  £45  during  the  life  of  Elizabeth  Barry,  and  alleged  a 

joint  liyes  of 

B  and   C,  breach  in  the  non-payment  of  £22.  10s.  for  one  half  year  ending 

charged  upon  ,      ,         .  __       ,«^, 

the    lands   of  the  1st  of  May  1851. 

payable  by  ^^^  defendant  pleaded — ^iirst,  non  est  factum  ;   and  secondly, 

tions^^  ^e  ^*^  *^®  ®^^  Elizabeth  Barry  died  before  the  said  sum  or  any  part 

^*d  ^\    ^T     thereof  became  payable. 

November  in  At  the  trial,  before  Pennefather,  B.,  at  the  Summer  Assizes  for 
each   year, 

upon  trust  to  the  North  Riding  of  the  county  of  Tipperary,  the  plaintiff  gave 

pay  the  same 

to   B  during   in  evidence  a  deed  of  the  25th  of  February  1835,  made  between 

the  joint  liyes 

of  B  and  C,  Thomas  Stoney  De  la  Pere  Robinson  of  the  first  part,  Samuel  Barry 

and  then  to  C 

if  she  sur-      &nd  Elizabeth  Barry  his  wife  of  the  second  part,  and  Robert  John- 

yiyed  '^~~H^ld 

that  C  haying  ^^^  Stoney  and  Augustus  Robinson  of  the  third  part,  which,  after 

and  died  on  reciting  a  deed  of  equal  date,  whereby  Samuel  and  Elizabeth  Barry 
of^thT^^of  *"^  ^^^^^  ^^^  children,  Samuel  Barry  the  younger  and  Brett 
^*7j  ^  '^^    Falkiner  Barry,   conveyed  the  lands   of  Bellpark  and  Carrigeen, 

entire  sum  due  situate  in  the  county  of  Tipperary,  to  the  said  T.  S.  D.  Robinson, 
npon  that  day. 

his  heirs  and  assigns,  and  further  reciting  that  the  interest  of  a  sum 
of  £1000,  the  marriage  portion  of  Elizabeth,  was  charged  upon 
the  lands  conveyed,  for  the  benefit  of  her  in  the  event  of  her  sur- 
viving Samuel  Barry  the  elder,  and  that  she  had  agreed  to  accept 
in  lieu  thereof  an  annuity  of  £45,  witnessed  that  the  said  T.  S.  D. 
Robinson  granted  to  the  said  R.  J.  Stoney  and  Augustus  Robinson, 
their  executors,  administrators  and  assigns,  an  annuity  or  yearly 
rentcharge  of  £45  for  the  life  of  the  said  Elizabeth  Barry ;  and 
after  the  decease  of  the  said  Elizabeth  Barry,  then  an  annuity  of 
£35  for  the  life  of  Samuel  Barry,  issuing  out  of  the  lands  of  Bell- 
park  and  Carrigeen,  and  to  be  payable  by  two  even  and  equal  half- 
yearly  payments  on  every  1st  day  of  May  and  1st  day  of  November, 
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ROBINSON 

V. 
ROBINSON. 


the  first  payment  to  be  made  on  the  1st  day  of  May  next  ensuing  M.  T.  1851. 
the  date  of  the  present  deed.  The  annuities  were  declared  to  be 
granted  in  trust  to  pay  the  annuity  of  £45  to  S.  Barry  during  the 
joint  lives  of  him  and  Elizabeth  Barry,  then  to  pay  the  same  to 
Elizabeth  Barry  for  her  life  if  she  should  survive ;  and  if  S.  Barry 
should  survive,  to  pay  the  annuity  of  £35  to  him  for  his  life.  The 
deed  also  contained  a  demise  to  Robert  J.  Stoney  and  Augustus 
Robinson  for  a  term  of  one  hundred  years  to  secure  the  annuities. 

It  was  proved  that  Elizabeth  Barry  died  on  the  morning  of  the 
1st  of  May  1851. 

On  the  part  of  the  defendant  it  was  submitted  that  inasmuch  as 
Elizabeth  Barry  did  not  survive  the  1st  of  May,  a  verdict  should  be 
directed  for  the  defendant  on  the  second  plea.  The  learned  Judge, 
however,  declined  to  adopt  this  course,  and  directed  a  verdict  for 
the  plaintiff  on  the  issues  joined  on  both  pleas. 

A  conditional  order  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection — 


O'Callaghan  (with  whom  was  Coates)  showed  cause. 
The  plaintiffs  are  entitled  either  to  the  entire  gale  which  became 
due  upon  the  1st  of  May,  or  at  all  events  to  an  apportioned  part  of 
it.  It  cannot  be  contended  that  the  fact  of  the  cestui  que  vie  dying 
upon  the  day  on  which  the  gale  became  due  can  alter  the  case ;  if 
that  were  so,  it  would  lecul  to  this  result,  that  while,  if  the  ceetui 
que  vie  had  died  before  the  gale  day,  the  annuity  would  be  appor- 
tioned and  the  annuitant  entitled  to  a  portion  of  the  gale ;  if  she 
dies  on  the  gale  day,  the  annuitant  would  lose  the  entire. 

The  terms  of  the  4  &  5  ^.  4,  c.  22,  s.  2,  do  not  in  any  respect 
confine  the  operation  of  the  statute  to  cases  in  which  the  annuity 
continues,  and  the  words,  *'  And  that  every  such  person,  his  or  her 
executors,  administrators  and  assigns,  shall  have  such  and  the 
same  remedies  at  Law  and  in  Equity  for  recovering  such  appor- 
tioned parts  of  the  said  rents,  annuities,  provisions,  dividends, 
**  modusses,  compositions  and  other  payments,  when  the  entire 
'*  portion  of  which  such  apportioned  parts  shall  form  part  shall 
"  become  due   and   payable,"   were   only  intended   to  restrict  the 
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M.  T.  1851.  recovery  of  the  apportioned  part  of  the  rent  to  the  time  at  which. 

CommonPleas.  .  y»     .. 
^ — -^     the  entire  portion  could  be  recovered.     They  cited  Lord  Roektnff- 

ham  V.  Penrice  (a) ;  Earl  of  Strafford  v.  Weniworih  {b)  ;  SouAem 


V. 


KOBiMsow.    V.  Bellasis  (c). 


Meagher  (with  whom  was  Macdonogh),  in  support  of  the  rale. 

The  declaration  states  that  a  certain  sum  became  due  in  the 
lifetime  of  Elizabeth  Barrj,  and  this  fact  the  plaintiff  is  bound  to 
prove.  The  Apportionment  Act,  4  &  5  W.  .4,  c.  22,  has  not  the 
effect  of  accelerating  the  payment  of  the  annuity,  or  making  the 
apportioned  sum  payable  before  the  entire  gale  is  due,  according  to 
the  terms  of  the  original  contract.  If  the  plaintiff  intended  to 
proceed  for  an  apportioned  part,  the  declaration  should  have  been 
specially  framed  for  that  purpose,  stating  the  death  of  the  annuitant 
between  the  gale  days,  and  that  thereby  the  annuity  became  ap- 

portionable  under  the  statute [Momahan,  C.  J.     Suppose  this  to 

be  a  case  of  apportionment,  and  that  the  cestui  que  vie  died  three 
months  after  a  gale  day,  would  not  the  plaintiff  be  entitled  to 
bring  the  action  afler  the  next  gale  day  ensuing  the  death  of  the 
cestui  que  vie  for  the  apportioned  part  of  the  annuity  ?  Here  it 
appears  that  the  action  was  not  brought  until  after  the  time  when 
the  full  gale  became  due ;  there  is  no  attempt  therefore  to  accelerate 
the  payment.— Jackson,  J.  No  portion  of  the  gale  is  due  until  the 
whole  is  payable ;  that  was  after  the  death  of  the  annuitant.  The 
words  are,  ^'  when  the  entire  portion  of  which  such  apportioned 
parts  shall  form  part  shall  become  due  and  payable ; "  that  is,  the 
apportioned  part  is  not  to  be  payable  until  the  time  it  would  have 
been  payable  if  the  party  had  lived.] — But  secondly,  annuities 
which  determine  with  the  death  of  the  annuitant  are  not  within 
the  statute :  Oldershaw  v.  Bolt  (d), — [Monahan,  C.  J.  That  case 
was  decided  upon  the  ground  that  the  relation  of  landlord  and 
tenant  was  determined  by  the  landlord's  own  act.] 

The  cases  of  Lord  Rochingham  v.  Penrice,  and  Earl  of  Straf- 
ford V.  Lady  Wentworth,  were  cases  of  rent  services.    This  is  a 


(a)  1  P.  Wms.  177. 
(c)  Free.  Chan.  555. 


(A)  R).  180. 

id)  12  Ad.  &  £.  590;  S.  C.  4  P.  &  D.  307. 
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rentcharge,  and  against  common  right.     The  gale  of  the  annuity  M.  T.  1851. 

CommonPleoB* 
would  not  be  due  until    midnight:    Co.  Lit.   135,  a;   Duppa  v. 

Mayo  {a). 


Per  Curiam. 

We  are  of  opinion  that  the  cases  of  Lord  Strafford  v.  Lady 
Wentworthf  and  Lord  Rockingham  v.  Penriee,  which  have  been 
cited  in  the  course  of  the  argument,  are  express  authorities  to  show 
that  in  the  case  of  an  annuity  which  ceases  on  the  death  of  the 
person  entitled  to  it,  if  the  annuitant  lives  to  the  beginning  of  the 
gale  day,  that  will  be  sufficient  to  entitle  the  personal  repre- 
sentative of  the  annuitant  to  the  gale  which  became  due  upon 
that  day.  These  cases  have  been  decided  upon  the  ground  that 
otherwise  the  gale  would  be  lost.  The  cases  of  rent  which  would 
go  to  the  heir  have  no  application  then. 

Cause  shown  must  therefore  be  allowed  with  costs, 
(a)  1  Saund.  286  b. 


ROBINSON 

V. 
ROBINSON. 


BARRY  and  others  v.  PURCELL. 


H.  T.  1852. 

Jan.  11. 


Lane,  on  behalf  of  the  defendant  in  these  causes,  moved  that  the  The  goodB  of 

proceedings  in  the  first  cause  might  be  stayed,  on  the  ground  that  tenant*    were 

the  writs  of  summons  and  replevin  issued  without  the  sanction  of  the  J^^  i^cQwd 

plaintiff,  and  after  the  goods  therein  mentioned  had  been  delivered  to  ^^^^  ^^IST** 

bj  the  middle- 
man, but  were  afterwards  restored  to  their  owners  on  a  replevin  issued  by  him. 

The  undertenants  having  subsequently  sued  out  writs  of  replevin  and  summonses 
in  replevin,  pursuant  to  the  13  Vic.  c  18,  in  respect  of  the  same  seizure,  the  Court 
directed  the  proceedings  to  be  set  aside. 

The  writ  of  replevin  does  not  apply  where  the  goods  seized  are  in  the  plaintiff's 
possession  at  the  time  of  tlie  issuing  of  the  writ. 

In  proceedings  in  replevin  under  13  Vic.  c.  18,  the  plaintiff  is  bound  both  to  serve 
the  writ  of  summons  in  replevin,  and  also  to  sue  out  t^  writ  of  repUvin. 
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H.  T.  1 852.  the  bailiff  of  the  Sheriff  of  the  county  of  Cork,  on  a  warrant  apon  a 

CtfmmonPleas,  . 

replevin  at  the  suit  of  one  Grace  Maunsell  against  the  defendant  for 

the  same  distress,  and  which  suit  was  still  pending,  and  also  inas- 
much as  the  goods,  the  subject-matter  of  the  first  cause,  had  been 
restored  before  the  issuing  of  the  writ  of  summons,  and  were  not 
then  detained  by,  or  in  the  possession  of,  the  defendant ;  and  *'  inas- 
"much  as  the  warrant  upon  the  replevin  must  have  been  obtained 
*^hj  false  representations,"  that  the  costs  of  the  motion  should  be 
paid  by  the  plaintiff's  attorney. 

The  affidavit  of  the  land  agent  of  the  defendant  stated  that  on  the 
17th  of  December  1851,  he  distrained  a  quantity  of  oats  and  wheat, 
the  property  of  the  plaintiffs  in  the  several  above-named  causes,  who 
were  the  immediate  tenants  of  one  Grace  Maunsell,  who  was  herself 
a  tenant  to  the  defendant.  That  upon  the  1st  of  October  follow- 
ing, being  the  day  fixed  for  the  sale  of  the  goods  distrained,  the 
deponent  received  a  copy  of  a  warrant  issued  by  the  Sheriff  of  the 
county  of  Cork,  in  a  replevin  at  the  suit  of  the  said  Grace  Maunsell 

« 

against  the  defendant ;  that  upon  receiving  it  he  abandoned  the  dis- 
tress, and  delivered  the  goods  seized  to  the  Sheriff's  bailiffs.  That 
on  the  5th  of  November  1851,  the  defendant  was  served,  at  the  suit 
of  Grace  Maunsell,  with  a  writ  of  summons  in  replevin,  which  had 
issued  on  the  24th  of  September  preceding ;  and  on  the  6th  and  7th 
of  October  following  yas  served  with  seven  other  writs  of  replevin, 
issued  at  the  suit  of  Thomas  Nash,  John  Cleary,  Daniel  Hanna, 
Patrick  Barry,  John  Fox,  Arthur  O'Connor  and  Michael  Barry, 
her  undertenants,  for  the  goods  distrained,  which  were  the  same  as 
those  included  in  the  replevin  issued  by  Grace  Maunsell,  and  after- 
wards returned ;  and  that  upon  the  28th  of  November  following  be 
was  served  with  seven  writs  of  summons  in  replevin  at  the  suit  of 
the  same  parties.  The  affidavit  stated  that  the  deponent  believed  the 
actions  were  brought  without  the  sanction  of  these  parties,  and  for 
the  purpose  of  harassing  the  defendant.  The  affidavit  of  the  plain- 
tiffs' attorney  denied  the  latter  allegation,  and  stated  they  were 
advised  to  issue  the  replevins  in  the  names  of  the  respective  owners 
of  the  goods,  inasmuch  as  the  replevin  at  the  suit  of  Grace  Maunsell 
could  not  be  supported  on  a  plea  of  no  property. 
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R.  Armstrong,  for  the  plaintifTs  in  the  several  causes.  H.  T.  1852. 

Under  the  Process  and  Practice  Act,  the  action  of  replevin  com- 
mences by  a  writ  of  summons  in  the  same  manner  as  other  actions. 
A  writ  of  replevin  is  only  issued  where  a  party  requires  to  get  back 
the  goods  distrained,  and  not  where  he  intends  to  try  the  validity  of 
the  distress.     Under  the  former  practice,  if  the  goods  distrained  bad 
been  delivered  back,  that  would  not  prevent  the  plaintiff  from  pro- 
ceeding with  a  replevin. — [Monahan,  C.  J.     I  do  not  think  you 
could  bring  replevin  where  the  goods  were  in  your  own  possession 
at  the  time  of  the  issuing  of  the  writ.   To  do  so  would  be  converting 
the  action  of  replevin  into  a  common  action  of  trespass. — Ball,  J. 
What  is  the  meaning  of  the  term — desirous  to  proceed  by  replevin  ? 
Does  it  not  imply  that  the  goods  are  not  in  possession  of  the  party 
issuing  the  writ  ?] — The  return  of  the  goods  is  merely  incidental  to 
the  action  of  replevin,  which  is  to  a  certain  extent  a  co-ordinate 
remedy  with  trover. 

J.  S.  Green,  for  the  plaintiff's  attorney. 

Leahy,  in  reply. 

Monahan,  C.  J. 

In  this  case  we  are  of  opinion  that  the  proceedings  are  irregular, 
and  must  be  set  aside.     We  do  so  on  the  ground  that  it  appears 
to  us  that  the  plaintiff  had  no  right  to  issue  a  writ  of  .replevin  in  a 
case  in  which  the  goods  were  in  his  own   possession  at  the  time 
when  the  writ  was  issued.     Undoubtedly,  the   action   of  replevin 
is  in  form   an  action  for  the   illegal   taking  of  goods ;   but  it  is 
substantially  a  proceeding  for  the  purpose  of  obtaining  the  return  of 
goods  illegally  taken ;  and  we  should  be  defeating  the  purpose  of 
such  an  action,  if  we  held  that  it  applied  to  a  case,  in  which  the 
party  seeking  the  return  of  the  goods  was  in  possession  of  them,  at 
the  time  when  the  proceeding  is  taken  to  recover  them.     In  the 
present  case,  we  think  the  plaintiff  was  bound  under  the  present 
practice  not  only  to  commence  the  action  as  he  has  done,  by  writ  of 
summons,  as  provided  by  the  11th  section  of  the  13  Vie,  c.  18,  but 
also  to  sue  out  a  writ  of  replevin,  as  provided  by  the  1 2th  section  of 
that  statute ;  and  that  not  being  in  a  position,  as  it  appears  to  us,  to 
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H.  T.  1852.  adopt  this  course,  the  proceedings  are  irregular,  and  muat  be  set 
aside.  Under  these  circumstances,  it  would  be  a  matter  of  course 
for  us  to  set  aside  the  proceedings  with  costs — but  with  costs  to  be 
paid  bj  the  plaintiff,  not  bj  his  attorney.  But  the  notice  of  motion 
states  that  the  warrant  upon  the  replevin  must  have  been  obtained 
upon  false  information,  and  founded  upon  that,  applies  for  costs  of  the 
motion  against  the  plaintiffs'  attorney  personally.  That  is  the  only 
ground  upon  which  there  can  be  any  reason  for  bringing  the  attor* 
ney  for  the  plaintiff,  personally  before  the  Court:  and  that  charge 
having  been  brought,  and  it  appearing  that  the  attorney  bad  the 
written  authority  of  his  client  to  institute  the  present  prooeedings, 
we  think  the  defendant  must  pay  the  costs  of  the  plaintiffs'  attorney 
attending  upon  the  present  motion.  As  a  consent  to  consolidate 
the  cases  had  been  served,  we  only  allow  the  costs  of  one  motion. 

Order — lliat  the  proceedings  in  these  causes  be  set  aside 
without  payment  of  costs,  and  that  the  defendant  do  pay 
Messrs.  Carroll  and  Barry,  the  plaintiffs'  attorneys,  the 
costs  of  this  motion. 


E.  T.  1852.  BATEMAN  v.  SNEYD. 

April  19. 

,,^  ,         Norman,  on  behalf  of  the  defendant,  moved  that  the  plaintiff  in  this 

Where    the  '  »  ir 

plaintiff's   at-  eause  might  be  compelled  to  give  security  for  costs,  under  the  follow- 
torney,  in  re- 
ply to  a  notice  ing  circumstances : — 
requiring   se- 
curity for  On  the  I6th  of  February  1852,  the  defendant  served  the  usual 

costs,   under-  ,  .»         ,  •   .ir  •  •        i-      *        •  •*     x- 

took  to  meet  notice  upon  the  plaintiff,  requiring  him  to  give  security  for  coata, 

attorney  at  the  and  to  attend  on  the  1 9th  of  February  following,  before  the  Master 

SSSer^f  \he  o^  *^®  Court,  for  the  purpose  of  having  such  security  measured.    To 

^u  ^^^^  of  ^^  this  notice  the  plaintiff's  attorney  replied,  stating  that  he  would  at- 

measuring  the  ^^  ^^  ^^^  ^^^^  ^f  ^j^^  Master  of  the  Court  at  the  time  appointed. 

secunty,     and  '"' 

afterwards  at-    q^  ^\^q  jg^^  gf  February,  at  the  hour  of  twelve  o'clock,  in    corn- 
tended    pur- 
suant to  such  *    . .  . 
undertaking,  but  the  defendant's  attorney  did  not  attend,  in  consequence  or  which 
the  amount  of  the  security  was  not  measured;  the  declaration  having  been  filed,  and 
the  rule  for  judgment  entered,  the  Court,  under  the  above  circumstances,  refused  an 
order  to  compel  the  pliUntiff  to  give  security  for  costs. 
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pliance  with  this  undertaking,  he  accordingly  attended  at  the  daj  PI  T.  1852. 

11                   •/.-•ii-i/.if                              ,..                ,      CommonPleas. 
and  hour  specined,  but  the  defendant  s  attorney  not  being  m  attend-      , ' 

BATEMAN 

ance,  the  Master  of  the  Court  declined  to  measure  the  security  in 
his  absence. 

On  the  24th  of  February  the  plaintiff's  declaration  was  filed,  and 
the  rule  for  judgment  entered  on  the  same  day. 

Norman^  for  the  defendant. 

The  defendant  is  entitled  to  the  security  he  seeks,  under  the  79th 
General  Order.  The  effect  of  that  Order  is,  that  the  notice  served 
has  the  effect  of  an  order  of  the  Court,  and  binds  the  party  to  comply 
with  it.  That  was  so  decided  in  the  case  of  Tyne  v.  Pell  (a).  In 
that  case  the  defendant's  attorney  entered  an  appearance,  and  then 
served  notice  on  the  plaintiff's  attorney  to  stay  proceedings  until 

■ 

security  for  costs  was  given.  The  plaintiff's  attorney  answered  : — 
"  In  reply  to  your  notice,  I  will  be  prepared  to  give  the  necessary 
security."  Notwithstanding  this  letter,  the  plaintiff  marked  judgment, 
which  however  the  Court  set  aside,  holding  that  the  defendant's 
notice  and  the  plaintiff's  undertaking  were  tantamount  to  an  order 
of  the  Court  to  stay  proceedings,  until  security  for  costs  was  actually 
p*\ en.  By  the  81st  General  Order : — "  In  case  the  Court  shall  make 
^'  no  order  for  such  security,  the  defendant  shall  have  the  same  time 
*'  for  pleading,  after  such  security  shall  have  been  given,  as  he  had  at 
**  the  time  of  the  service  of  the  notice  of  motion." 


MONAHAN,  C.  J. 

This  motion  cannot  be  granted.  The  defendant's  attorney  having 
required  the  plaintiff  to  give  security  for  costs,  the  attorney  of  the 
plaintiff  undertakes  to  do  so,  not  generally,  but  at  a  specific  time 
and  place.  He  attends  pursuant  to  his  undertaking,  but  the  de- 
fendant or  his  attorney  is  not  in  attendance.  It  is  quite  plain  that 
the  defendant  has  complied  with  his  undertaking;  and  if  we  were  to 
grant  this  motion,  we  would  be  enabling  the  defendant  to  delay  the 
plaintiff's  proceedings  for  an  indefinite  period  by  neglecting  to  comply 
with  his  own  undertaking ;  and  we  cannot  interfere  to  prevent  the 
plaintiff  from  marking  judgment  where  any  difficulty,  in  which  the 
defendant  is  involved,  is  the  result  of  his  own  delay  and  neglect. 

(a)  Not  reported. 
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E.  T.  1852. 
CommonPUas, 


SNOW  V.  IRWIN. 


April  20. 


A  permanent  Macdonooh  moved,  on  behalf  of  the  defendant,  that  the  judgment 

lodger,    who 

has  no  other  entered  in  this  cause  for  the  plaintiff,  for  the  sum  of  £12.  lOs.  6d« 

fixed  place  of 

residence,  is  a  damages,  and  the  further  sum  of  £15.  12s.  5d.  costs,  might,  so  far 

in  the  mean-  ^  related  to  the  said  costs,  be  set  aside,  on  the  ground  that  the 

&^15    V'        &<^^^o"  (which  was  in  assumpsit,  and  in  which  a  sum  less  than  £20 

c*  '^^Ri?*      ^^^  ^oeen  recovered)  was  brought  after  the  statute  14  &  15  Vie, 

Act),   in  the  c.  57»  came  into  operation,  and  that  the  plaintiff  and  defendant  both 
county  or  dty 

in  which  such  resided  within  the  jurisdiction  of  the  Civil- bill  Court  of  the  county 

lodgings   are 

situate.  of  the  city  of  Dublin,  being  the  county  in  wliich  the  cause  of  action 

arose ;  or  that  a  sum  of  £5  only  might  be  added  to  the  judgment 
for  the  costs  of  the  action,  pursuant  to  the  statute  13  Vic,  c.  18.  It 
appeared  by  the  affidavit  of  the  defendant  that  the  present  action 
was  brought  to  recover  the  balance  due  upon  a  bill  of  exchange  for 
£20,  accepted  by  him,  at  three  months,  and  dated  some  time  in  the 
month  of  September  1851  ;  that  this  bill  had  been  a  renewal  of  a 
former  one,  which  itself  was  also  a  renewed  bill,  and  that  they  were 
each  made  payable  at  No.  14  Granby-row,  in  the  city  of  Dublin. 
The  affidavit  of  the  defendant  stated  that  his  fixed  place  of  resi- 
dence was  No.  14  Granby-row,  in  the  city  of  Dublin ;  that  he  was 
an  attorney  of  the  Court  of  Common  Pleas,  and  that  all  communi- 
cations which  passed  between  him  and  the  plaintiff  in  the  progress 
of  the  present  action  were  addressed  to  him* at  the  above  residence. 
That  having  occasion  to  go  to  Rathbride,  in  the  county  of  Kildare, 
where  he  kept  stables  by  the  year,  but  had  no  fixed  place  of  resi- 
dence, and  only  a  bed-room  in  the  house  where  his  trainer  resided, 
he  received  a  letter  from  the  plaintiff's  attorney  applying  for  the 
£12,  the  balance  due  upon  the  bill  in  question,  together  with  lOs.  6d. 
costs,  which  letter  was  after  forwarded  to  the  defendant  from  No.  14 
Granby-row,  to  which  place  it  was  addressed.  That  the  defendant 
replied  to  this  letter,  dating  it  from  Rathbride-house : — that  on  the 
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1 5th  of  January  1852,  he  was  served  with  the  writ  of  summons  in  E.  T.  1852. 

ComnonPUoM, 
the  present  case,  in  the  hall  of  the  Four  Courts,  upon  which  he 

caused  a  cautionary  notice  to  be  served  upon  the  plaintiff's  attorney, 
apprising  him  that  he  should  have  proceeded  by  process  in  the  Civil- 
bill  Court  of  the  city  of  Dublin,  both  parties  residing  within  its 
jurisdiction  ;  to  which  the  plaintiff's  attorney  replied,  that  inasmuch 
as  the  defendant's  letter  was  dated  from  Rathbride-house,  and  as  he 
was  informed  that  his  residence  was  there,  and  not  in  Dublin,  he 
would  proceed  with  the  action  unless  the  debt  and  costs  were  paid 
before  the  following  Thursday. 

The  affidavit  of  the  plaintiff's  attorney  stated,  that  at  the  time 
he  wrote  the  letter  of  the  24th  of  December,  he  was  ignorant  of  the 
defendant's  place  of  residence,  and  that  he  addressed  the  letter  to  him 
at  Granby-row  in  consequence  of  the  bill  having  been  made  payable 
there.  That  he  had  received  in  reply  the  above  mentioned  letter, 
dated  from  Rathbride  house.  That  he  had  caused  inquiries  to  be 
made  at  14  Granby-row,  and  that  his  messenger  had  been  informed 
by  the  servant  that  the  defendant  stopped  there  when  he  came  to 
town,  but  that  he  was  then  in  the  country  ;  that  he  had  been  in- 
formed that  the  defendant's  residence  was  at  Rathbride  house,  and 
that  his  name  was  not  in  the  list  of  attorneys  in  the  Post-office 
Directory  for  the  year  1852. 
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Macdonoghf  in  support  of  the  motion. 

The  66th  section  enacts : — *'  That  where  any  defendant  to  any 
civil-bill  shall  be  a  lodger  in  any  house  in  which  his  landlord  shall 
also  reside,  service  of  any  civil-bill  process  within  such  dwelling- 
house  upon  such  landlord  so  residing,  or  upon  -the  wife,  child  or 
servant,  being  of  the  age  of  sixteen  years  or  upwards,  of  such 
landlord,  and  posting  a  copy  of  such  process  upon  the  usual  place 
for  posting  notices,  on  the  nearest  police-barrack  to  the  house  in 
which  the  defendant  shall  so  lodge,  shall  be  deemed  good  service 
of  such  civil-bill  process  upon  the  said  defendant ;  provided  that 
it  shall  appear  to  the  satisfaction  of  such  Assistant-Barrister  that 
due  diligence  had  been  used  to  effect  personal  service  upon  the 
defendant,  or  service  upon  his  wife:"  which  shows  that  it  was 
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£.  T.  1852.  intended  that  lodgers  should  be  deemed  residents  for  the  parposes 

CommonPleas.      «    , 

of  the  statute. 


J.  D.  Fitzgerald  and  Carry  contra,  referred  to  9  &  10  Vic. 
c.  95,  ss.  128,  129 ;  and  to  14  &  15  Vic.  q.  57,  ss.  40,  65,  66&69i 
0*Donnell  and  Bradrfs  Civil-Bill  Jurisdiction^  p.  7  ;  Cox  and 
Lloydy  Practice  of  the  County  Courts  Appendix^  p.  165  ;  and  to 
Mathews  y.  Basinghall  (a)  ;  Meetan  y.  NichoUs  (jb)  ;  Bameli  ▼• 
Colson  (c). 


MONAHAN,  C.  J. 

We  are  all  of  opinion  that  this  motion  must  be  granted.     In  this 
case  the  defendant  had  a  permanent  lodging  in  Dublin,  and  no  other 
fixed  place  of  residence ;  and  in  our  opinion,  a  permanent  lodger  is 
a  resident  within  the  meaning  of  the  Ciyil-bill  Act.    The  circum- 
stance of  the  bill  having  been  made  payable  at  a  particular  place 
might  have  put  the  plaintiff  upon  inquiry ;  but  his  attorney  having 
chosen  to  proceed  in  the  Superior  Courts,  a  cautionary  notice  is 
served  upon  him,  apprising  him  that  both  parties  were  amenable  to 
the  jurisdiction  of  the  Civil-bill  Court;  and  that  if  he  proceeded 
with  the  action  in  the  Superior  Courts,  he  should  do  so  at  the  peril 
of  costs.     Notwithstanding  this  notice,  he  persists  in  prosecuting 
the  action  in  this  Court,  and  now  claims  his  full  costs. 

The  66th  section  of  the  14  &  15  Vic.  c.  57,  provides  for  the  service 
of  lodgers ;  and  that  appears  to  us  to  be  a  legislative  declaration, 
that  a  lodger  may  be  a  resident  within  the  meaning  of  that  Act : 
and  if  the  plaintiff  reside  within  the  jurisdiction,  if  the  cause  of 
action  arises  there,  and  the  defendant  be  amenable  there,  the  40th' 
section  of  the  Civil-bill  Act  applies.  All  these  circumstances 
concur  in  the  present  case,  and  the  motion  must  therefore  be 
granted,  and  with  costs. 


(a)  C.  &  M.  Co.  C.  Cas.  185. 

(c)  lb.  202. 


(b)  lb.  123,  206. 
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E.  T.  1852. 

Cr.  Appeal, 


Court  oC  tfdtnfnal  a^ytaL* 


THE  QUEEN  v.  JOHN  AHEARNE. 


April  H. 


This  case  was  reserved  by  Moore,  J.,  from  the  last  Spring  Assizes  a   prisoner 

of  the  county  of  Waterford.  ^^an  ki^t- 

The  case  stated  that  the  prisoner  was  tried  and  convicted  on  a  Sid^tiro  otiiaB 

charge  of  conspiracy  to  murder  one  James  Troy,  and  which  murder  ^2^"^^*^ 

was  effected  on  the  27th  of  October  1851.  *"?   <>^^e" 

anknowD,    to 

The  indictment  charged,  that  the  prisoner  John  Ahearne,  Maurice  niorder  J.  T. 

^     '  ^  '  The  three  pri- 

Ahearne  and  Patrick  Power,  conspired  with  each  other,  and  with  soncrs  were  in 

custody    and 

others  unknown,  to  murder  the  said  James  Troy.     The  three  pri-  arraigned,  and 

severally 

soiiers  named  in  the  indictment  were  in  custody,  and  were  arraigned,  pleaded  not 

and  ^severally  pleaded  not  guilty ;  but  having  refused  to  join  in  their  refusmg  to  ' 
challenges,  the  Counsel  for  the  Crown  put  the  prisoner  John  Ahearne  ^Slenges  ^"^ 
on  his  trial,  and  he  was  accordingly  given  in  charge  to  the  jury  his^  ^iai^^^l^^S 

sworn  to  try  him.  lSrcct'«^'l5S 

The  evidence  given  on  the  part  of  the  Crown  tended  to  affect  the  *"^  ^®  ^^^f 

^  two  named  in 

prisoner  John,  and  also  the  other  two  prisoners  named  in  the  indict-  *he   indict- 
ment: there 

ment,  and  made  a  case  to  go  to  the  jury  as  to  a  conspiracy  by  the  was   no    evi- 

dence  to  show 

three  ;  but  there  was  no  evidence  to  show  that  any  other  person  that  any  other 

person    was 

besides  those  named  in  the  indictment  was  engaged  in  the  alleged  enga^inthe 

conspiracy, 
conspiracy.  ff^il  that  it 

was  not  neces- 
sary that  the  other  two  prisoners  should  have  been  tried  with  him,  thoogh  they 
were  amenable  to  justice,  because,  being  found  g^ty  by  an  unexceptionable  ver- 
dict, judgment  must  follow. 

*  Lefrot,  C.  J.  ;t  MoNAHAN,  C.  J. ;   Cramptoii,  J.  ;  MooBS,  J.,  and 
Greene,  B.,  presiding. 


t  MEMORANDUM. 
In  the  Vocation  after  Hilary  Term  The  Bight  Hon.  Francis  Blackbuenb 
was  appointed  Lord  Chancellor,  and  The  Bight  Hon.  Thomas  Lsfrot,  then 
Horon  of  the  Exchequer,  was  appointed  his  successor  in  the  Court  of  Queen's 
Bench,  and  look  his  seat  on  the  14th  of  April  1852.  The  Bight  Hon.  Bichard 
Wilson  Greene  was  appointed  Baron  of  the  Exchequer  in  the  place  of  Baron 
Lefroy. 
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E.  T.  1852.        The  jury  found  the  prisoner  John  Aheame  guilty.    He 

^-l^t^*    brought  up  for  judgment  on  the  following  day;  and  the  Counael 

for  the  prisoner  then  objected  that,  on  the  above  state  of  facts,  he 

AUBABNE.     could  uot  by  law  have  been  tried  alone  for  the  conspiracy,  but  that 

the  other  two  persons  named  in  the  indictment,  being  amenable  and 

having  pleaded,  should  have  been  tried  along  with  him. 

The  learned  Judge  took  a  note  of  the  objection,  and  passed  sen- 
tence of  death. 

Counsel  for  the  prisoner  certified  as  their  opinion  that  the  objec- 
tion made  was  a  serious  one,  and  ought  to  be  submitted  to  the  Coari 
of  Criminal  Appeal ;  and  the  case  was  accordingly  reserved. 

■ 

Curtis  and  Meagher  appeared  for  the  prisoner. 

A  single  person  cannot  be  tried  on  a  charge  of  conspiracy,  unless 
the  other  persons  concerned  be  not  amenable  to  justice:  King  v. 
Sudbury  (a).  If  the  words,  **  with  others  unknown,"  were  out 
of  the  indictment,  John  Ahearne  could  not  be  tried  alone,  as  the 
other  prisoners  were  amenable,  and  had  pleaded.  Thod\ft  ca9e  (6) : 
*'  If  one  be  acquitted  in  an  action  of  conspiracy,  the  other  cannot  be 
"  guilty  ;  but  where  one  is  found  guilty,  and  the  other  comes  not  in 
"  upon  process,  or  if  he  dies  hanging  the  suit,  yet  judgment  shall  be 
"  upon  the  verdict  against  the  other." 

This  record  contradicts  itself;  there  is  a  judgment  of  guilty 
against  Ahearne,  and  he  cannot  be  guilty  of  the  conspiracy  unless 
the  two  indicted  with  him  be  guilty,  and  they  by  the  record  are  not 
found  guilty :  The  King  v.  Coohe  (c).  There  it  is  said,  arguendo^  that 
there  is  neither  case  or  dictum  to  be  found,  that  where  there  is  an 
indictment  against  two  for  a  conspiracy,  both  plead,  and  one  has 
been  tried,  but  not  the  other,  the  Court  can  proceed  to  give  judg- 
ment against  the  one.  K  the  Court  pronounce  judgment,* repugnancy 
will  appear  on  the  record,  for  it  may  be,  if  the  other  prisoners  be 
tried,  they  may  be  acquitted. 

The  Attorney-General  (Napier)  and  Hages,  for  the  Crown. 

A  conspiracy  to  murder  is  in  this  country  a  felony,  and  it   is 

(a)  1  Lord  Ray.  484.  (6)  1  Vent.  234. 

(c)  5  B.  &  C.  538. 
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argued  tliat  if  these  men  had  not  pleaded,  the  conviction  would  be  E.  T.  1852. 

quite  right. — [Cbampton,  J.     In  that  case  cited  from  Ventris,  the     .— !— ^-./* 

prisoners  had  not  pleaded,  which  causes  a  difference  from  the  present; 

but  the  trial  was  not  erroneous,  and  the  matter  there  was  brought     aheabne. 

before  the  Court  on  application  to  its  discretion  to  staj  the  entry  of 

the  judgment  until  the  other  persons  charged  were  tried.] — The 

conviction  here  was  legally  right ;  and  on  analogous  cases,  the  Court 

will  not  stay  judgment  on  the  possibility  of  a  contradictory  verdict : 

Bex  V.  Kinnersley  and  Moore  (a).    As  against  John  Ahearne,  he  is 

concluded  by  the  present  verdict :  The  King  v.  Nicols  (b).     Where 

two  conspire,  and  one  dies,  the  other  may  still  be  indicted  for  the 

conspiracy. — [Crampton,  J.     Is  the  question  before  us  one  of  law 

or  practice  ?     Suppose  the  indictment  were  against  the  three :  the 

prisoner's  Counsel  say  less  than  two  could  not  be  tried  together  on 

this  charge ;  then  there  must  be  error  on  the  record.     I  am  reading 

the  indictment  as  if  the  words,  '*  with  others  unknown,"  were  struck 

out ;  then  it  would  appear  only  one  person  was  tried :  that  is  error  on 

the  record,  and  the  Court  then  has  no  jurisdiction. — Monahan,  C.J. 

We  have  no  jurisdiction  to  expunge  from  the  record  the  words, 

*'  with  others  unknown." — Lefroy,  C.  J.     As  the  record  is  made 

up  artificially,  the  prisoner  would  be  prevented  coming  here  on  a 

writ  of  error ;  is  he  not  then  entitled  to  ask  the  Court  should  the 

sentence  be  followed  by  judgment?] — ^If  three  be  indicted  for  a 

conspiracy,  it  is  not  incumbent  on  the  Crown  to  try  them  all  together, 

and  the  possibility  of  inconvenience  to  the  prisoner  is  no  ground  to 

stay  a  trial.     Fitzh.  Nat.  Brev,,  p.  115  : — "  In  a  conspiracy  against- 

**  two,  one  pleaded  to  the  writ  and  the  other  matter  in  law  which  is 

"  adjudged  for  him,  and  the  plea  unto  the  writ  found  by  verdict 

"  against  him  who  pleads  it,  the  plaintiff  shall  have  judgment  against 

"  him  who  pleaded  to  the  writ ;  but  if  both  had  pleaded  not  guilty, 

^'  and  one  had  been  found  guilty,  and  the  other  not,  there  the  plaintiff 

"  should  not  recover,  for  then  he  did  not  conspire,  as  is  supposed  by 

"the  writ." 

Meagher,  for  the  prisoner. 

The  three  prisoners  are  in  custody  on  this  charge  of  conspiracy  to 

(a)  1  Stra.  193.  (6)  13  East,  412  (tn  note.) 


u 
ii 
it 

(C 
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E.  T.  1 852.  murder — a  matter  of  life  and  death ;  and  if  the  other  two  prisoner 
-  '    f ^  '   '     were  subsequently  acquitted,  Ahearne,  who  had  been  previoady 
convicted,    would    be,   ipso    facto,     acquitted  :    Lord    Sanekwi^t 
AHEABNE.    cose  (a) ;  Marsh  v.  Vauhan  (b).     The  judgment  therefore  against 
John  Ahcarne  ought  to  be  respited  until  the  other  prisoners  be 
tried.    The  38  Edward  3  is  the  origin  of  the  cases,  and  Thody*9  ease 
is  an  exception  to  the  general  rule,  and  so  is  The  King  v.  Nicois^ 
Rex  V.  Coohe  shows  clearly  that  if  all  the  prisoners  be  amenable, 
they  should  all  be  tried  together.     An  accessory  cannot  be  tried 
until  the  principal  be  convicted,  except  by  his  own  consent;  and 
the  reason  for  that  is  given  in  Year  Booh,  8  Hen.  5,  case  26.    Judg- 
ment therefore  should  not  have  been  pronounced,  but  should  have 
been  respited.     In  1  Hale*s  P.  C,  p.  623,  it  is  laid  down  : — **  The 
accessory  shall  not  be  constrained  to  answer  to  his  indictment 
until  the  principal  be  tried :  9  Edw.  4,  48  a ;    but  if  he  will 
waive  that  benefit,  and  put  himself  upon  his  trial  before  the  prin- 
cipal be  tried,  he  may,  and  his  acquittal  or  conviction  upon  such 
"  trial  is  good." 

Hayes  replied. 

Lefroy,  C.  J. 

We  are  unanimously  of  opinion  that  no  ground  has  been  stated 
on  which  the  judgment  should  be  respited  or  arrested.  The  argu- 
ment really  applies  to  the  respite  of  execution,  and  not  properly  to 
the  respite  of  judgment ;  and  the  only  ground  for  that  argument 
would  be  equally  contrary  to  the  first  principles  of  law,  as  it  would 
be  contrary  to  public  convenience  and  public  justice.  A  person 
properly  tried  and  found  guilty  by  a  verdict  unexceptionable  is 
bound  by  that  verdict  and  its  consequences.  It  is.  a  necessary 
and  legal  result  of  a  verdict  that  there  be  a  judgment  upon  it, 
unless  there  be  a  respiting  or  arresting  of  that  judgment. 

In  the  cases  in  which  two  have  been  indicted  for  a  conspiracy,  or 
in  an  action  against  two  for  a  conspiracy,  where  one  pleads  and  the 
other  does  not  appear  to  plead,  and  judgment  follows  against  the  one, 

(a)  9  Rep.  119.  (6)  Cro.  EUz.  701. 


^' 
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the  reason  is  pointedly  given  in  Brooke  Abr,,  tit.  Conspiracy ^  pi.  E.  T.  1852. 

21.     Two  are  indicted  for  a  conspiracy,  and  the  verdict  finds  that     v-J-  — J 

the  one  conspired  with  the  other ;  that  verdict  binds  the  man  tried, 

not  the  other  untried,  and  what  dififerellce  is   there,  if  he  be  the     ahearn£. 

one  outstanding  and  not  the  one  appearing  ?     What  is  the  ground 

suggested   here?    the   possibility  that  on   a  future  trial  the  other 

person  pleading  may  be  acquitted ;  but  that  ground  will  hold  in  the 

case  of  one  outstanding,  and  not  made  amenable.     Every   person 

against  whom  there  is  a  verdict  is  liable  to  its  consequences ;  and  if 

a  judgment  be  entered,  and  left  to  the  proper  tribunal  to  respite  its 

execution,  the  Crown  can  then   ascertain  if  the  circumstances  be 

such  as  that  a  second  trial  and  verdict  may  be  desirable  before 

the  execution  of  the  judgment  of  the  first.     A  second  trial  may 

fail,  from  a  variety  of  circumstances  ;  but  at  once  to  stop  short  the 

judgment,  and  interfere  with  the  administration  of  justice,  would  be 

in  efiect  to  prevent  judgment  ever  being  carried  out.     The  ground 

of  inconvenience  has  been  in  all  cases  suggested,  and  by  the  Courts 

disregarded;   why  should  the  Court  presume  against  this  verdict 

that  the  subsequent  one  may  be  different? 

MONAHAN,   C.  J. 

I  entertained  a  doubt  as  to  whether  sentence  could  be  passed 
under  the  circumstances  stated  here ;  but  on  consideration,  I  think 
if  the  Court  conclude  that  a  trial  was  rightly  had,  the  judgment 
must  follow.  The  argument  of  inconvenience  applies  a  fortiori  to 
the  case  of  Rex  v.  Cooke,  where  an  inconsistency  appearing  on 
the  record,  the  Court  felt  bound  to  act  on  the  verdict  and  proceeded 
to  judgment. 

The  rest  of  the  Court  concurred. 


VOL.   2.  49  L 
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E.  T.  1852. 

Queen*  s  Bench 


THE  QUEEN,  at  the  prosecution  of  DANIEL  GRIFFIN, 

r. 
THE  GOVERNORS  AND  GOVERNESSES  OF  ST.  JOHN'S 

HOSPITAL,  Limerick. 

(Queen^s  Bench.) 


April  17. 


Where  an  hos-  \s  this  case  a  conditional  order  had  been  obtained,  that  a  mandamut 
pital,  sup. 

ported   bj  a  should  issue,  directed  to  the  defendants,  commanding  them  to  aa- 
voluntaiy  sub- 
scription, was  serable  and  meet  together  on  a  convenient  day,  and  declare  that,  at 

a  pul)lic  Act,  ^^^  election  of  a  physician  for  said  hospital,  held  on  the  19th  and 

rectcd  certain  ^^^^  ^^  January,  Doctor  Robert  Gelston  was  not  duly  elected  to  be 

n^f oiu ofthe  P^js^cian  thereof,  and  that  Doctor  Daniel  Griffin  was  duly  elected • 

public   money  ^  g^^jj  physician  ;  and  afterwards  to  admit  the  said  Doctor  Griffin 

for   ^)urpo8CS  '^  •' 

therein   spe-  to  tht;  said  office,  on  the  grounds  of  the  reception  of  votes  at  the 

//icW,    tliat  said  election,  which  ought  not  to  have  been  received  from  persons 

sucli  liospital 

was  not  there-  not  qualified  to  vote  thereat,  and  also  of  persons  not  attending  in 

by  cx)n8titutc(l 

a  oori)orutiou  person  at  the  said  election,  but  voting  by  proxies  thereat,  and  by 

within    the  /.    i          .       .          /»                 i   ,            ,./,    , 

mcaiiiiig  of  reason  ot  the  rejection  of  voters  duly  qualified  to  vote  thereat. 

'k  &  #t  ^  *    *\ 

^  20.     '     *  Affidavits  were  filed  as  cause  against  this  conditional  order,  and 

Held  alsoy  the  principal  question  raised  was,  whether  this  body,  being  a  corpo- 
that     the 

govemmg  ration,  were  entitled  to  vote  by  proxy,  in  pursuance  of  a  bye-law 
UkIv   of  such 

hospital    may  made  to  that  effect  t     Other  objections  were  raised  to  particular 

law  by  yiituo  ^^^^^t  which  it  is  unnecessary  to  detail, 
of  which   the 
members  may 

k  Uic  clecltioj  '^^^^®  Attomey-General  (Napier),  with  him  Deasy  and  C.  Barry, 

of  medical  moved  to  make  absolute  this  conditional  order, 
omcers. 

Quctre —  This  hospital  being  a  corporate  body,  by  the  general  rule  of  law, 

Would   such  -              ,          /.  .                           .  ,  5                1                     rr«, 

bye-law  be  the  members  of  it  were  not  entitled  to  vote  by  proxy.     The  whole 

case  of  a  cor-  course  of  legislation  shows  that,  if  not  actually  created  a  corporation, 

pomtion  ? 

To  create  a  corporation  by  implication,  the  implication  must  be  a  necessary  one» 
and  sach  as  is  absolutely  essential  to  the  duties  to  h^  performed. — Per  Lbfeot,  C.  J* 
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they  must  be  taken  to  be  such  by  necessary  implication.     The  hos-  E.  T.  1852. 
pital  was  established  in  1708,  and  the  21  &  22  G.  3,  c.  13,  specially     « v ' 

GRIFFIN 

provides  that  an  annual  sum  shall  be  paid  out  of  the  public  moneys  ^^ 

for  its  support.     The  5  &  6  G.  3,  c.  20,  is  the  general  Act  applic-    ST.  John's 

HOSPITAL. 

able  to  hospitals;  and  a  vacancy  having  occurred  in  the  office  of 
physician  to  the  hospital,  the  Governors  proceeded  to  elect  one,  in 
conformity  with  the  provisions  of  that  Act.  It  constitutes  the  go- 
verning bodies  of  county  hospitals  a  corporation,  and  prescribes  the 
mode  in  which  elections  are  to  be  held.  Under  the  provisions  of 
that  Act,  a  notice  was  given  of  the  election,  and  it  was  accordingly 
held  on  the  19th  and  20th  of  January. 

The  first  question  raised  at  the  election  was  as  to  the  right  of 
members  voting  by  proxy ;  and  it  was  contended  proxies  were  not 
available.     The  number  of  electors  present  was  twelve ;  and  out  of 
these,   eight  voted  for  Doctor   Griffin,   four  for   Doctor   G^lston. 
The  chairman  however  received  proxies,  and  there  being  seven  of 
these  received  who  all  voted  for  Gelston,  he  was  placed  in  a  ma- 
jority.    These  proxies  resided  out  of  the  locality;  and  one  objection 
made  to  them  was,  that  by  the  terms  of  the  notice  in  the  Gazette, 
testimonials  for  the  office  of  physician  were  receivable  up  to  twelve 
o'clock  of  the  day  of  the  election,  and  the  proxies  residing  out  of 
the  diocese  could  not  of  course  exercise  a  judgment  on  them. — 
[Crampton,  J.  This  Court  decided  that  proxies  were  receivable,  in 
the  Case  of  the  Port  Stewart  Dispensary. "] — That  was  by  virtue  of  a 
bye-law  of  the  governing  body  of  that  institution  ;  but  members  of  a 
corporation  cannot  make  a  bye-law  entitling  its  members  to  vote  by 
proxy  ;  and  this  body  must  be  held  to  be  a  corporation :  for  21  &  22 
G.  3,  c.  13,  s.  3,  provides  that  the  sum  thereby  payable  to  the 
treasurer  of  the  hospital  shall  be  appointed  by  the  Governor  and 
Governesses  of  the  said  hospital,  to  be  applied  as  they  shall  think 
advisable  ;  thus  designating  them  by  the  corporate  name  given  by 
5  &  6  G^.  3  to  hospitals  generally.     The  2nd  section  of  5  &  6  G^.  3  [ 
makes  donors  of  twenty  guineas,  and  subscribers  of  three  guineas, 
members  of  tlie  body  corporate,  and  provides  a  perpetual  succes- 
sion, to  be  called  "  The  Governors  and  Governesses  of  the  respective 
county  hospitals  in  this  kingdom."    It  thus  recognises  the  governing 
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£.  T.  ]  852.  body  by  that  name,  and  its  object  was  to  bring  all  hospitalfl 
Queen*8 Bench    . 

* ^ Its  ninge.      The  47  G.  3,  sess.  2,  c  50,  extends  that  5  &  6  G.  3  to 

GRIFFIN 

^^  counties  where  no  8{>ecial  provision  has  been  made  by  any  Ad 

ST.  John's    of  Parliament  for   erecting   and   establishing  infirmaries    or   bo»- 

HOSriTAL. 

pitals ;  it  extends  its  provisions  to  counties  of  cities  and  towns  ; 
49  G.  3,  c.  36,  extends  the  provisions  of  47  G.  3,  c.  50,  to  coun- 
ties of  cities  and  towns. 

Have  then  this  corporation,  by  the  making  a  bye-law,  a  right  to 
enable  persons  to  vote  by  proxy?       Dispensaries  are  not  created 
by  statute,  but  by  private  benevolence;   but   the  case  now  before 
the  Court  is  one  of  a  statutable  corporation.      A   member   of  a 
coj^poration  cannot  give  his  assent  to  any  act  which  is  to  charge  the 
corporation  by  proxy:    the   Case  of  The  Dean  and  Chapter  of 
Ferns  (a).     Dispensaries  are  supported  by  annual  subscriptions,  and 
have  nothing  in  them  like  a  corporation.     This  body  being  a  corpo- 
ration, they  cannot  by  any  bye-law  alter  the  Common  Law ;  and 
Doctor  Griffin,  having  the  majority  of  votes  from  those  present,  is 
the  legally  elected  officer. 

Martley  and  Joshua  Clarke^  contra. 

It  cannot  be  disputed  that  corporations  have  power  to  make  bye- 
laws,  if  they  be  reasonable  ones ;  but  it  is  not  necessary  to  argue 
that  position,  for  we  contend  that  this  body  is  no  corporation  at  all. 

The  5  &  6  G.  3  has  a  specific  object,  viz.,  the  erecting  hospitab 
and  infirmaries  in  the  several  counties  of  the  kingdom,  and  its  appli- 
cation is  altogether  prospective,  not  referrible  to  existing  bodies. 
It  deals  with  but  two  existing  infirmaries,  namely,  the  North  and 
South  Infirmaries  of  Cork,  mentioned  in  section  10;  and  the  11th 
section  provides  that  they  are  to  be  supported  by  grand  jury  pre- 
sentments, which  by  section  12  are  directed  to  be  applied,  by  the 
Governors  and  Governesses,  as  they  shall  think  advisable  for  the 
benefit  of  the  infirmaries. 

But  these  infirmaries  are  not  thereby  constituted  corporations ; 
and  what  is  done  by  that  Act  for  the  infirmaries  of  Cork  and  Dublin 
is  done  for  that  of  Limerick  by  21  &  22  G.  3.     It  has  not  been 

(a)  Sir  J.  Davis'  Bep.  119,  ed,  1762. 
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argued  by  the  Attorney- General  that  47  G,  3  has  any  operation  in  £.  T.  1852. 
rendering  them  corporations.     A  local  Act  for  the  management  of  ^^  -^     _- 
Barrington's  Hospital  in  the  city  of  Limerick,  11  6r.  4,  c.  72,  shows      o*"'^** 

Vm 

that  by  the  operation  of  these  grants  to  existing  institutions,  5  &  6  st.  John's 
G,  3  did  not  incorporate  them.  By  13  &  14  6r.  3,  c.  43,  the  Meath 
Hospital  in  Dublin,  which  was  previously  a  private  infirmary,  was 
created  a  county  hospital,  and  its  governing  body  a  corporation ;  so 
15  &  16  G.  3,  c.  31,  extends  the  provisions  of  5  &  6  G^.  3  to  that 
hospital — clearly  evincing  that  5  &  6  G.  3  did  not  render  these 
institutions  corporate  bodies. — [Moore,  J.  Clearly,  5  &  6  6^.  3 
does  not  make  them  corporate  bodies.] — If  not,  then  the  conditional 
order  must  fail,  for  it  is  taken  out  against  the  defendants  as  a  cor- 
poration. 

Deasy  replied. 

By  Governors  and  Governesses,  the  Legislature  meant  the  same 
class  of  persons  as  those  ruling  in  existing  infirmaries — ^persons 
elected  for  similar  purposes ;  and  therefore  in  5  &  6  G^.  3,  it  uses  a 
like  designation. — [Lefbot,  C.  J.  Suppose  the  case  of  a  private 
foundation,  created  by  deed  or  will,  and  the  instrument  creating 
it  specifies  certain  rules  for  their  guidance.]  —  That  is  met  by 
21  &  22  G.  3.  In  47  G.  3,  there  is  no  specific  mention  of  these  par- 
ticular bodies,  and  that  omission  is  a  legislative  declaration  that  such 
had  been  previously  legislated  for.  No  particular  form  of  words  is 
neccs^ry  to  create  a  corporation. — [Pebrin,  J.  It  is  not  a  legal 
objection  that  a  party  voted  by  proxy  as  a  member  of  the  board. — 
Lefroy,  C.  J.  K  the  objection  be  taken  because  of  this  body  being 
a  corporation,  it  entirely  fails.] 

Lefrot,  C.  J. 

We  are  all  of  opinion  this  order  should  not  be  made  absolute. 
The  ground  intended  to  be  relied  on  for  the  purpose  of  making  it 
absolute  was,  that  this  being  a  corporate  body,  by  the  general  rule 
of  law  its  members  could  not  vote  by  proxy.  Without  deciding 
whether  that  might  be  the  result  as  applicable  to  this  body,  we 
dispose  of  the  case  on  the  ground  that  it  was  not  a  corporation. 


GBIFFIN 
V. 
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Queen*  8  Bench 

cation  of  the  statute,  it  must  be  taken  to  be  a  corporation,  in  ardtr  to 
effectuate  the  several  purposes  referred  to  in  the  statute.     No  doabli 
8T.  John's    a  corporation  maj  be  created  without  technical  words ;  bnt  when  we 
are  called  on  to  create  it  bj  implication,  the  implication  most  be  a 
necessary  one,  and  such  as  is  absolutely  essential  to  the  duties  to  be 
performed.    On  Common  Law  principles  such  has  always  been,  from 
the  necessity  of  the  case,  as  in  the  case  of  a  Crown  grant  of  land 
to  such  persons  as  churchwardens,  or  to  the  **  probi  homines  of 
Dale  ;"  the  principle  being  the  necessity  of  an  actual  implication  to 
make  a  corporation  for  the  objects  to  be  attained.    What  object  was 
here  to  constitute  this  body  a  corporation  that  could  not  have  been 
attained  without  making  it  one  ?     In  the  first  statute  to  which  we 
have  been  referred,  they  are  the  subject  of  a  presentment  by  the 
grand  jury,  and  they  are  recognised  by  an  appropriate  title ;  and 
because  in  that  same  Act  some  private  hospitals  in  Cork  and  Dublin 
are  mentioned  in  the  same  terms  for  the  purpose  of  administering 
the  moneys  so  presented,  and  their  ruling  bodies  are  designated  as 
the  Governors  and  Governesses  of  the  hospitals,  it  is  argued  that  the 
omission  of  the  Limerick  hospital  from  the  Act  subjects  it  to  be 
made  a  corporation  even  against  their  will.     As  to  the  Cork  and 
Dublin  hospitals,  where  was  the  necessity  to  make  them  corpora- 
tions, to  enable  them  to  administer  their  funds  ?    These  could  be  dis- 
tributed by  them  in  their  incorporate,  as  well  as  in  their  corporate^ 
capacity.     Although  the  21  &  22  G.  3,  c.  13,  by  its  title  extends  the 
provisions  of  the  former  Act,  we  cannot  create  a  body,  out  of  its 
title.     It  but  purports  to  give  a  bounty  to  a  particular  hospital,  bnt 
it  did  not  make  corporations.    The  control  of  the  funds  is  left  in  the 
discretion  of  the  Governors  and  Governesses ;  and  the  two  Acts  of 
13  &  14  G.  3,  c.  43,  and  15  &  16  G.  3,  c.  31,  to  which  Mr.  Clarke 
referred,  are  material,  as  amounting  to  a  legislative  declaration  that 
an  hospital,  by  being  made  a  county  hospital,  is  not  thereby  created 
a  corporation.     But  the  6th  section  of  47  G.  3,  c.  60,  puts  an  end 
to  the  implication  of  this  body  being  a  corporation.     It  therefore 
not  being  a  corporation,  the  objection  as  to  voting  by  proxy  being 
ill^egal  will  not  hold. 
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Crampton,  J.  E.  T.  1852. 

Qmeen'sBench 
I  concur.     This  body  was  not  a  corporation,  and  the  objection  to 

the  voting  by  proxy  has  grown  out  of  the  assumption  that  it  was ; 
had  it  been  so,  the  Court  would  have  had  to  consider  whether  a  ST.  John's 
bye-law,  enabling  proxies  to  vote,  was  or  was  not  constitutional: 
that  we  need  not  now  discuss.  In  the  Port  Stewart  ease  *  we  cer- 
tainly decided  that  such  a  bye-law  was  good  ;  however,  that  was 
the  case  of  a  private  body. 

Perrin,  J.,  and  Moore,  J.,  concurred. 

Cause  allowed,  without  costs. 


•  THE  QUEEN,  at  the  Prosecution  of  HENRY  O'HARA, 

V. 

JOHN  CAMPBELL,  Secretary  and  Treasurer  of  the  Ballyaghran  Dispensary, 
in  the  County  of  Londonderry,  and  the  Subscribers  duly  qualified  to  act  in  that 
behalf. 

In  ^lichaelmas  Term  1841,  a  rule  was  obtained  for  a  writ  of  mandamus^  directed 
to  the  defendants,  commanding  them  to  declare  Robert  Babington  duly  elected  as 
the  medical  attendant  of  the  above  dispensary.  To  this  mandamus  the  defendants 
put  in  a  return.  It  appeared  from  the  statements  set  forth  in  the  mandamus  and 
the  return  that  the  dispensary  was  established  in  May  1837 ;  that  an  election  was 
held  for  a  medical  attendant  thereto  on  the  19th  of  April,  at  Port  Stewart,  when 
George  Russell  was  declared  to  be  duly  elected  as  such  medical  superintendant,  he 
appearing  to  have  the  majority  of  votes  in  his  favour. 

The  case  was  argued  in  Hilary  Term  1842,  on  the  return  to  the  mandamus,  by 
Napier  and  Holmes  for  the  prosecutor,  and  J.  Pennefather  and  Tomhe  for  the 
defendants.  Tlie  question  raised  on  the  argument  was,  whether  subscribers  were 
empowereil  to  give  their  votes  by  proxy  under  a  bye-law  made  by  them  to  that 
effect  ?  and  also  whether  a  married  woman  was  entitled  to  vote  as  a  subscriber, 
she  haWng  paid  her  subscription  out  of  her  own  proper  money  ?  and  if  so  entitled, 
whether  she  could  appoint  a  proxy  to  vote  for  her  ?  If  proxies  were  inadmissible, 
the  majority  of  the  votes  would  be  in  favour  of  the  prosecutor. 

Burton,  J.,  delivered  the  judgment  of  the  Court. 

The  Court  is  of  opinion  that  this  mandamus  ought  not  to  issue.  The  writ 
states  that  at  a  meeting  of  the  subscribers,  George  Russell  was  duly  elected  by  a 
majority  of  votes ;  and  the  objection  to  that  election  is,  that  among  the  votes  ten- 
dered and  received,  one  was  given  by  Olivia,  the  wife  of  John  Cromie,  and  that 
that  vote  was  not  given  by  Mrs.  Cromie  in  person,  but  by  her  husband  as  her 
proxy.  It  appears  that  she  was  a  subscriber,  and  had  paid  her  subscription  oat 
of  her  own  proper  money.     The  objection  is — first,  that  she,  being  a  feme  covert. 


H.  T.  1842. 
Queen^sBench 

A  subtcriber  to  m 
dlnpeDMUT.bein; 
m   married  wo- 
man, whoae  sub- 
scription thrreto 
was  paid  out  of 
her  own  moneys, 
may  vote  for  the 
apimintment  of 
medical  officer 
by  her  husband 
as  her  proxy. 


Jan.  17* 
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£•  T.  1 852.  luul  no  authority  to  TOte  as  a  labscriber.  Secondly,  aamnniiig  she  had  a  i^^  to 
Qii9en*8  Bench  vote,  that  she  could  not  depute  that  right  to  another.  Being  a  sabscriber*  I  ap* 
prehcnd  her  Tote  could  not  properly  be  rejected,  it  being  by  a  bye-law  tlie  geunl 
right  of  subscribers  to  vote  by  proxy.  And  although  it  is,  geaeially  spfialring,  traa 
that  9k  feme  covert  cannot  appoint  an  attorney,  yet,  when  the  appointmient  is  laads 
in  conjunction  with  her  husband,  it  may  be  done.    It  is  so  laid  down  In  Wileom  t. 

Riche  (Telv.  1) ;  v.  Hopkina  (Cro.  Car.  165).    But  the  main  qnwripi 

a[^ars  to  be,  whether,  by  payment  of  the  subscription,  she  became  a  sobscriber 
in  her  own  right,  and  thereby  acquired  a  right  of  voting  ?    It  ia  to  be  obaervsd 
that  this  right,  having  been  exercised  by  her  husband,  is  as  the  execution  of  a 
power.     It  is  manifest  that  the  subscribers  were  not  confined  to  malea,  ibr  tht 
statute  speaks  of  "  person  or  persons  **  becoming  subscribers,  and  who  beoome 
*'  governor B  and  govemeBses ;"  this  power  of  subscribing  and  voting  not  being  given 
for  a  private  purpose,  but  for  the  purpose  of  executing  a  public  tnist.    The  object 
of  the  subscription  was  for  the  purpose  of  providing  charitable  relief,  not  for  in- 
fluencing the  election ;  and  there  is  a  further  provision  that  it  should  be  made  by 
the  proper  money  of  the  person  subscribing.    These  guards  in  the  statute  are 
introduced  to  prevent  an  occasional  subscriber  exercising  the  privilege  so  as  to 
influence  the  election.    The  case  is  perfectly  free  from  any  doubt;  and  we  are  of 
opinion,  upon  the  whole  case,  that  the  return  is  sufficient,  and  that  the  election 
should  not  be  disturbed. 

Judgment  for  the  defendants. 


BYRNE 


V. 

THE  DUBLIN  AND  BRAY  RAILWAY  COMPANY. 

April  19. 

Whereajudg-  PiLKiNGTON    moved   for   liberty   to    issue   a   scire  facias  against 

Sk?id  *^g^st  William  Fitzgibbon,  a  shareholder  of  the  DubUn  and  Bray  RaU- 

a  Railway       ^^^  Company.     A  judgment  had  been  obtained  by  the  plaintiflT 

'execution  against  the  Company  in  an  action  for  work  and  labour,  and  9k  fieri 

to  which   a     facias  had  issued  thereon,  to  which  the  Sheriff  had  made  a  return 
return  of  nuUa  '' 

bona  is  made,   of  nulla  bona.     The  36th  section  of  the  Companies  Clauses  Con- 
the  plaintiff  is 

entitled  to       solidation  Act*  enables  a  party  to  issue  an  execution  against  a 
issue    a   scire 
facias   against 

a  shareholder  of  the  Company,  under  the  36th  section  of  the  Companies  Clauses  Con- 
solidation Act. ^ 

*  8  Vic.  c.  16,  s.  36,  enacts,  **If  any  execution,  either  at  law  or  in  equity, 
shall  have  been  issued  against  the  property  or  effects  of  the  Company,  and  if  Uiere 
cannot  be  found  sufficient  whereon  to  levy  such  execution,  then  sudi  execution 
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shareholder. — [Lefroy,  C.  J.  Should  you  not  have  sold  under  the  E.  T.  1852. 
seizure  before  you  came  here  to  apply  for  a  scire  facias  ^] — The 
goods  were  not  sufficient  to  meet  the  execution. — [Lefroy,  C.  J. 
The  legal  way  of  ascertaining  that  would  have  been  on  the  Sheriff's 
return.] — We  have  the  Sheriff's  return  of  nulla  bona  ;  a  scire 
facias  is  the  only  mode  of  obtaining  execution  against  a  share- 
holder :  Hichins  v.  The  Kilkenny  Railway  Company  (a) ;  Clowes 
V.  Brettell  (h)  ;  Wingfield  v.  Barton  (c) ;  Eardly  v.  Law  (d). 


Fitzgihbon^  contra. 

There  is  no  evidence  of  the  defendant  being  a  shareholder ;  he 
is  returned  on  the  registry  as  a  shareholder,  but  that  is  only  prima 
facie  evidence  against  him.  This  is  a  collusive  proceeding. — 
[Moore,  J.  Prima  facie  evidence  is  sufficient  to  entitle  a  party 
to  proceed. — Lefroy,  C.  J.  This  defence  is  open  to  you  on  a  plea ; 
it  is  no  answer  to  this  motion.] 

Per  Curiam, — Take  the  order. 

(a)  1  L.  M.  &  P.  713 ;  S.  C.  5  Ex.  Bep.  834. 
(6)  10  M.  &  W.  506.  (c)  2  Dow,  N.  S.  355. 

{d)  12  A.  &  E.  802. 


may  be  issued  against  any  of  the  shareholders  to  the  extent  of  their  shares  respeo- 
tively  in  the  capital  of  the  Company  not  then  paid  np :  Provided  always,  that  no 
such  execution  shall  issue  against  any  shareholder  except  upon  an  order  of  the 
Court  in  which  the  action,  suit  or  other  proceeding  shall  hare  been  brou^t  or 
instituted,  made  upon  motion  in  open  Court,  after  sufficient  notice  in  writing  to 
the  persons  sought  to  be  charged ;  and  upon  such  motion  such  Court  may  order 
execution  to  issue  accordingly ;  and  for  the  purpose  of  ascertaining  the  names  of 
the  shareholders,  and  the  amount  of  capital  remaining  to  be  paid  upon  their  re- 
spectiye  shares,  it  shall  be  lawful  for  any  person  entitled  to  any  such  execution, 
at  all  reasonable  times,  to  inspect  the  register  of  shareholders  wiihont  fee." 


VOL.  2. 


50  L 
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Queen* »  Bench 


ELIZABETH  M.  DAWSON,  Executrix  of 
Reverend  JOHN  DAWSON,  v.  ANNE  NASH. 


AprdTO,  24. 


To  a  plea  of  AssuBCFSiT — The  declaration  stated  that  the  Rev.  J.  Dawson,  in 
the  Statute  of     ,      ^     ^ 

Limitations  his  lifetime,  to  wit,  on  the  24th  day  of  March^  a.d.  1 845,  to  wit» 
the    plaintiff 

replied  that  at  &C.,  made  his  bill  of  exchange,  and  directed  same  to  the  defend- 
after  the  pa»-  ^"^  ^^^  thereby  required  the  defendant  to  pay  to  the  said  John 
ProccM  and  ^^wson  £50  three  months  after  the  date  thereof,  which  period  glttpBftd 
had  ^^  T^  before  the  commencement  of  this  suit,  and  the  defendant  then  and 

spect  to  the  there  accepted  the  said  bilL  and  promised  the  said  J.  D.  in  his  life- 
same   causes  ^  -»  r 

of  action  as  in  time  to  pay  the  same,  but  did  not  pay  the  same  when  due. 
the  declaration  ^  "^  ^  "^ 

mentioned,  The  second  count  was  on  an  acceptance  of  the  defendant,  made 

sued  out  a  writ 

of  summons     on  the  20M  of  September  1 848 ;  and  the  third  count  was  the  con- 

against   the 

defendant,  and  solidated  money  count,  alleging  the  defendant  being  indebted  to 

that   within 

four  months    ^'  ^*  ^^  ^^®  ^^^^  ^^Y  ^^  January  1850. 

of  the  wiit  Pleas — First,  non  assumpsit ;  and  secondly,  to  the  first  count — 

suit  was  iMind-  ^^^*<^^^^  ^<^^  >  "  Because  she  says  that  the  said  supposed  causes  of 

ing,  and  with-  ti  action  in  the  said  first  count  of  the  said  declaration  mentioned  did 
m    SIX   years 

next  before  its  «t  uq*  ^qy  did  any  or  either  of  them,  accrue  at  any  time  within  six 
commence- 

mcnt,  the  tes-  "years  next  before  the  commencement  of  this  suit,  in  manner  or 

tator  died,  and 

thereupon  the  "form,"  &c. 

suit   was 

abated  ;   that        Replication — Similiter  to  first  plea  ;  and  to  the  second-^ 

as    executrix,        Precludi  non  ;  *'  Because  she  saith  that  heretofore,  and  in  the  life- 

sonable  time    *'  ^^™®  ^^  ^^^  ^^^^  ^'  ^-  (deceased),  and  after  the  passing  of  a  certain 

ofthotesuuto/  '*-A.ct  of  Parliament  passed  in  the  Session  of  Parliament  holden  in 

icainst^'^the      "  ^^®  ^^^^  ^^  ^***^  ^^^^  ^^  ^^®  ^^^^^  ^^  ^®^  present  Majesty  Queen 

defendant  a  Victoria,  and  entitled  '  An  Act  for  the  Re^rulation  of  Process  and 
another  wnt  ° 

of  summons     «« Practice  in  the  Superior  Courts  of  Common  Law  in  Lreland,'  to 

with    the    m- 

tent  that  the 

defendant  might  appear,  and  the  plaintiff  declare  against  the  defendant ;  that  the 
defendant  appear^,  and  plaintiff  declared  for  the  same  causes  of  action  which  ac- 
crued to  testator  within  six  years  before  the  conunencement  of  the  suit.  To  this  the 
dtfenduit  rejoined  the  non-service  of  the  writ,  or  any  appearance  entered.  Held, 
that  such  rejoinder  was  bad,  as  the  replication  alleged  matter  sufficient  to  bring  the 
case  within  the  saving  of  the  Statute  of  Limitations. 
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*'  wit,  on  the  10th  day  of  Februaiy,  a.dIQB61,  to  wit,  at  Dublin,  in  E.  T.  1852. 

"  the  county  of  the  city  aforesaid,  the  said  defendant  being  indebted 

^'  to  the  said  J.  D.  (deceased),  in  respect  of  the  said  several  causes  of 

''  action  in  the  said  first  count  of  the  said  declaration  mentioned, 

**  the  said  J.  D.,  for  and  in  respe<^t  of  the  said  identical  causes  of 

"  action  in  the  said  first  count  of  the  said  declaration  mentioned, 

"  sued  and  prosecuted  out  of  the  Court  of  our  said  Lady  the  Queen 

"  a  certain  writ  called  a  writ  oC  summons,  bearing  date  the  day  and 

"year  last  aforesaid,  directed  to  the  defendant^  whereby  our  said 

'*  Lady  the  Queen  commanded  the  said  defendant^  therein  described 

"  of  Came  House,  in  the  county  of  Mayo,  widow,  that  within  eight 

**  days  after  the  service  of  the  said  writ  upon  her,  exclusive  of  the 

"  day  of  such  service,  she  should  cause  an  appearance  to  be  entered 

'^  for  her  in  her  said  Majesty's  Court  of  Exchequer  at  Dublin,  in  an 

*'  action  of  debt  at  the  suit  of  the  said  J.  D.  (deceased) ;  and  that 

*^  she  should  take  notice  that  in  default  of  her  so  doing,  the  said  J.  D. 

'^  might  cause  an  appearance  to  be  entered  for  her,  and  proceed 

"  thereon  to  judgment  and  execution ;  which  said  writ  bore  date  on 

"  the  day  on  which  same  was  issued,  to  wit,  on  the  day  and  year 

**  aforesaid,  and  was  sealed  with  the  seal  of  her  said  Majesty's  Supe- 

"  rior  Courts  of  Common  Law  at  Dublin,  and  was  subscribed  with 

"the  name  and  place  of  abode  of  Thomas  Mostyn,  the  attorney 

"  issuing  the  same ;   and  on  the  said  writ  was  indorsed  a  memo- 

"randum,  that  the  same  was  to  be  served  within  four  calendar 

"  months  from  the  date  thereof,  including  the  day  of  such  date,  and 

"  not  afterwards ;  which  said  writ  was  so  sued  out  and  prosecuted 

"  as  aforesaid  out  of  the  said  Court  by  the  said  J.  D.,  with  intent 

"  that  the  said  defendant  might,  by  virtue  thereof,  appear  in  the  said 

"  Court  to  answer  him  in  the  said  action,  and  that  the  said  J.  D.  might 

"  thereupon  declare  against  her  the  said  defendant,  upon  and  for  the 

"  said  several  causes  of  action  in  the  said  first  count  of  the  said  de- 

"claration  in  this  suit  above-mentioned. 

"  And  the  said  plaintiff,  executrix  as  aforesaid,  further  saith  that 
"  within  four  calendar  months  from  the  date  of  the  said  writ,  and 
"  whilst  the  said  suit  was  pending  and  undetermined,  and  within 
"  six  years  next  before  the  commencement  of  the  suit  of  the  plaintiff 
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E.  T.  1 852.  •<  as  exeoutrix  as  aforesaid  against  the  said  defendant^  to  wit^  cm  the 
Qu€en*»  Bench  w^    m»   n 

"  14th  day  of  February,  aj>.  1851,  to  wit,  at  dsc,  the  said  J.  D.  died, 

"  and  thereupon  the  said  suit  of  the  said  J.  D.  was  thereby  then  and 

''  there  abated,  and  the  said  proceedings  thereon  ceased,  and  was  and 

**  is  wholly  determined  and  ended,  to  wit,  at  &c. 

"  And  the  plaintiff,  executrix  as  aforesaid,  further  saith  that  she, 

"  the  plaintiff,  as  executrix  aforesaid,  afterwards,  and  within  a  reason- 

''  able  time  next  after  the  death  of  the  said  J.  D.,  that  is  to  say^  within 

"  a  year  after  his  death,  to  wit,  on  the  15th  day  of  August,  a.d.  1851, 

'*  to  wit,  at  &c.,  for  the  recovery  of  the  damages  sustained  by  her  as 

"  executrix  as  aforesaid,  by  reason  of  the  non-performance  of  the  said 

"  promise  in  the  said  first  count  of  the  said  declaration  in  the  action 

"  above-mentioned,  sued  and  prosecuted  out  of  the  Court  of  our  said 

*'Lady  the  Queen,  before  the  Queen  herself  at  Dublin,  a  certain 

'*  other  writ  called  a  writ  of  summons,  bearing  date  the  day  and  year 

**  last  aforesaid,  directed  to  the  defendant,  whereby,  &c.  (setting  out 

^*  the  writ  as  before) ;  which  said  last  mentioned  writ  was  so  soed 

"  out  and  prosecuted,  as  aforesaid,  out  of  the  said  Court  by  the  said 

*'  plaintiff  as  executrix  as  aforesaid,  with  intent  that  the  said  defend- 

"  ant  might  by  virtue  thereof  appear  in  the  said  Court  to  answer 

"  her  in  the  said  action ;  and  that  thereupon  the  said  plaintiff,  as 

<<  executrix  as  aforesaid,  might  declare  against  the  said  defendant 

*'  upon  and  for  the  said  several  causes  of  action  in  the  said  first 

^*  count  of  the  said  declaration  in  the  suit  above-mentioned.    And 

''  the  plaintiff,  executrix  as  aforesaid,  further  saith,  that  afterwards, 

"to  wit,  on  the   20th  day  of  October,  a.d.  1851,  the  defendant 

"  appeared  in  the  said  last  mentioned  action,  according  to  the  said 

"  last  mentioned  writ;  and  that  the  plaintiff,  as  executrix  as  aforesaid, 

*'  according  to  her  said  intent,  by  Thomas  Mostyn  her  attorney, 

''afterwards,  to  wit,  on  the  7th  of  November,  a.d.  1851,  declared 

"against  the  defendant  in  manner  and  form  aforesaid.    And  the 

''said  plaintiff,  executrix  as  aforesaid,  avers  that  the  said  several 

"  causes  of  action,  in  the  said  first  count  of  the  said  declaration  in 

"  this  suit  mentioned,  did  accrue  to  the  said  J.  D.  within  six  years 

"  next  before  the  suing  out  of  the  said  first  mentioned  writ  by  the 

"said  J.  D.  as  aforesaid."— Fm>£ca/toii. 
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B«joiader — AeticMem  nom  i  Becaun  tbe  eaith  that  althoagh  true  E.  T.  1852. 
it  18  the  writ  of  sammona  in  said  replication  mentioo^  wms  sued     s..*^.-.. 
and  prosecuted  oat  of  the  said  Coart  in  said  replication  mentioned, 
jet  for  rejoinder  in  this  behalf  the  said  defendant  saith  the  said  writ        nasr. 
of  sammons  was  not,  nor  was  any  duplieate,  or  any  copy  thereof, 
eTcr  served  upon  the  defendant  ar  any  person  for  her,  nor  was  any 
appearance  either  by  the  defendant  or  by  the  plaintiff  for  her,  or 
by  any  person,  ever  entered  or  made  on  behalf  or  in  the  name  of 
the  defendant  to  the  said  writ  of  summons. —  Venfieaiion, 

Special  demurrer — Tliat  the  rejoinder  is  no  answer  to  the  repli- 
cation ;  that  it  is  evasive  and  argumentative,  and  that  no  certain  or 
sufficient  issue  could  be  taken  thereon,  and  that  the  defendant  had 
not  confessed  and  avoided,  or  traversed  and  denied,  the  replication 
of  the  plaintiff,  to  which  the  rejoinder  was  pleaded,  but  had  offered 
an  issue  upon  a  collateral,  immaterial  and  foreign  point ;  and  that 
the  defendant  had  not  traversed,  or  attempted  to  put  in  issue,  any 
matter  of  fact  alleged  by  the  plaintiff,  but  had  put  in  issue  matters 
of  fact  not  alleged,  or  necessary  to  be  alleged. 

Joinder  in  demurrer. 

Sheekleton  and  •/.  Robinstm^  for  the  demurrer. 
If  a  party  entitled  to  sue  die  before  the  Statute  of  Limitations 
interpose,  his  executor  is  entitled  to  bring  an  action  on  the  testator's 
contract  within  a  year  after  the  death  of  the  testator.  1  IHdd  Prac^ 
9th  ed.,  p.  28 : — *^  If  an  executor  take  out  proper  process  tn  assump' 
^*  sit  within  a  year  after  the  death  of  his  testator,  the  six  years  not 
'*  being  elapsed  before,  though  they  expire  within  that  period,  yet  it 
**  will  be  sufficient  to  take  the  case  out  of  the  statute."  Suller^s 
N,  P.,  p.  150: — "If  an  executor  take  out  proper  process  within  a 
"  year  after  the  death  of  his  testator,  if  the  six  years  were  not  lapsed 
"  before  the  death  of  the  testator,  though  they  be  lapsed  within  that 
year,  yet  it  will  be  sufficient  to  take  it  out  of  21  Jac.  1,  c.  16,  by 
the  equity  of  section  4."  The  Statute  of  Limitations  was  passed 
for  the  ease  of  defendants,  and  hence  it  became  necessary  for  plain- 
tiffs to  enter  continuanoes,  if  the  defendants  oould  not  be  served. 
Again,  if  an  action  be  commenced  by  a  testator  in  his  lifetime, 
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£.  T.  1852.  and  the  six  years  sabsequently  expire,  his  execator  maj  Inriiig  a 
fresh  action,  provided  he  do  it  within  a  reaspnable  time  :  1  3M# 
Proc,  p.  28.  Our  replication  alleges  this  action  was  brought  witUft 
a  reasonable  time  after  the  death. 

Is  then  the  issuing  a  writ  of  summons  sufficient  to  save  the  Imut  of 
the  Statute  of  Limitations  ?   In  Bwaithwaiie  v.  Ztord  Mauniford(a)t 
it  was  held  that,  where  a  writ  of  summons,  tested  in  time  to  MtTO 
the  Statute  of  Limitations,  was  re-sealed  in  consequence  of  an  alter- 
ation in  the  description  of  the  defendant,|and  the  conn^  in  whieh 
he  resided,  and  was  not  served  until  the  six  years  had  expired,  that 
the  re-sealing  did  not  amount  to  a  (re-issuing  of  the  writ,  and  that 
it  was  not  necessary  to  show  when  the  re-sealing  took  place :  Alttom 
V.  Uhderhill (b).    In  that  case  Bayley,  B.,  says: — '^ There  is  no 
doubt  the  suing  out  the  summons  is  the  commencement  of  the  suit 
for  every  purpose."    Lord  Middleton\Y.  Forbes  (c),  in  the  note  to 
Karver  v.  James^  decides  that  an  action  by  original,  brought  by)an 
administratrix  within  six  years  after  the  cause  of  action  accrued, 
would   enable  the    administratrix    and   her   husband  (whom   she 
afterwards  married)  to  recover  in  an  action  by  bill  by  both,  not- 
withstanding   a   plea   of  the  Statute  of  Limitations  :   Kinsey  t. 
Hey  ward  {d).    The  commencement  of  an  action  within  the  time 
limited  by  the  statute  is  an  answer  to  the  plea  of  the  statute,  though 
such  action  abated  by  the  act  of  God,  if  the  action  was  commenced 
within  a  reasonable  time  afler  the  abatement.    A  year  is  a  reason- 
able time. 


Lawless^  in  support  of  the  rejoinder. 

There  is  no  question  raised  as  to  what  is  reasonable  time ;  what 
we  contend  for  is,  that  an  executor  is  not  entitled  to  a  reasonable 
time  after  the  decease  of  the  testator,  when  the  action  has  not  been 
begun  by  the  testator,  for  the  Statute  of  Limitations  is  not  prevented 
running  until  a  writ  has  been  served  or  returned. 

The  replication  is  bad  on  demurrer,  for  not  showing  any  return 
or  service  of  the  writ  of  the  10th  of  February  1851 ;  and  the 


(a)  2  Cr.  &  Mees.  406. 
(c)  Willes  Bep.  259. 


(6)  1  Cr.  &  Mees.  4d8. 
(<0  i  Ld.  Bay.  432. 
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joinder  to  it  is  not  immaterial,  because  the  mere  issuing  of  the  writ  E.  T.  1852. 
without  service  is  not  sufficient.    The  plaintiff  must  contend  that  ^_     ,       - 
the  issuing  of  the  writ  without  service  or  appearance  or  return  is 
sufficient,  or  that  reasonable  time  exists  for  the  executor,  or  that 
it  exists  after  the  writ  issued.     The  Limitation  Statutes  are   10 
Car.  1,  sess.  2,  c  6  (Ir.)^  and  21  Jac.  1,  c.  16  (Eng.)^  and  the 
14th  section  of  the  former,  arid  the  3rd  section  of  the  latter,  re- 
quire the  action  to  be  commenced  within  six  years,  and  not  after. 
By  the  15th  section  of  10  Car,  1,  analogous  to  the   14th  section 
of  21  Jae.  1,  it  is  provided,  if  judgment  be  given  for  the  plain- 
tiff, and  reversed  for  error,  or  verdict  for  the  plaintiff,  and  on 
matter  alleged   in    arrest   of  judgment,  the    judgment   be    given 
against  plaintiff  that  he  take  nothing  by  his  bill,  &c. ;  or  if  the 
action  be  by  original,  and  defendant  be  outlawed,  and  after  re- 
verse the  outlawry,  in  all  such  cases  the  plaintiff,   his  executors 
or  administrators,  may  commence  a  new  action  within  a  year  after 
judgment  reversed  or  given  against  the  plaintiff,   or  outlawry  re- 
versed, and  not  afte)*. — [Moore,  J.    The  Courts  introduced  a  pecu- 
liar equity  under  that  section,  not  exactly  within  its  terms.] — The 
17th  section  10  Car.  1,  and  the  7th  section  of  21  Jac.  1,  exempt 
infants,  J^met  covertesy  persons  imprisoned,  or  beyond  seas,  from 
the  general  provisions  of  the  statute,  and  give  them  liberty  to  bring 
their  action  within  such  time  after  the  disability  ceases  as  other 
persons  would  have  had;   but  these  are  the  sole  exceptions.     In 
2  Wms.  Saund.^  p.  63  g^  noie^  it  is  laid  down  that  **  To  the  plea 
"  of  the  statute  the  plaintiff  may  reply  a  latitat  or  capias  sued  out 
''within  time,  and  returned  non  est  inventus  by  the  Sheriff,  and 
'^  show  that  the  process  was  regularly  continued  by  viceeomes  nan 
**  misit  breve  to  the  time  of  declaring :   Budd  v.  Berkenhead  (a). 
'^  If  the  latitat  be  returned  the  continuances  may  be  entered  at  any 
time."    The  plaintiff  must  show  that  the  writ  was  returned :  Hait' 
ris  V.  Woolford  (6) :  Brown  v.  Bahhington  (c).     In  that  case 
Holt,   C.   J.  says : — ^*  Here  was  a  fatal  fault,  viz.,  that  plaintiff 
"  does  not  show  that  the  original  was  ever  returned ;  now  if  he 


(a)  2  Salk.  420. 


(6)  6  T.  E.  617. 


(c)  2  Ld.  Bay.  880L 
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E.  T.  1852.  ''shows  a   writ  and  does  not  return  it,  that  will  not   avoid   the 

^ '     ''Statute  of  Limitations." 
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So  in  Kinsey  y»  Heyward  (a),  where  the  plea  was  nam 
infra  sex  annos,  replication,  that  plaintiff's  testator  sued  out  a  writ 
of  quare  clauaum  fregii^  on  which  he  intended  to  declare  against 
defendant's  testator;  that  defendant's  testator  died,  and  plaintiff's 
testator  sued  out  another  writ  against  defendant;  that  plaintiff's 
testator  died,  and  plaintiff  tlien  soed  out  the  writ :  Trebj,  C.  J^ 
says,  "  This  writ  is  not  maintainable  by  journeys  accounts,  because 
"  the  plaintiff  was  not  the  same  person  ;  and  secondly,  because  the 
"  former  writ  ought  to  be  continuing  in  Court  and  returned.    The 
"action  being  sued   within  six  years,  it  is  excepted  out  of  the 
"  statute,  and  the  party  is  at  liberty  to  continue  that  action,  or  to 
"commence  another  within  a  period  not  forbidden  by  the  statute. 
"  But  he  ought  to  be  limited  to  some  reasonable  time.    Therefore  if 
"  a  writ  be  brought  within  six  years,  although  it  be  discontinued  by 
"  death,  &c^  and  the  six  years  expire,  yet  the  Statute  of  Limitations 
^'  shall  not  be  a  bar  if  another  be  commenced  in  a  reasonable  time;, 
"  and  a  year  is  a  reasonable  time.    The  discontinuance  or  failing  of 
"  any  of  the  process  shall  not  be  intended,  but  must  be  shown."  There 
was  judgment  for  the  plaintiff  in  that  case,  but  error  was  assigned, 
because  the  continuances  of  the  writ  were  not  pleaded,  and  it  was 
not  said  that  the  writ  was  undetermined.    Attwood  v.  JSurr  (6)  also 
shows  the  writ  must  be  returned,  and  that  no  proceedings  can  be 
had  on  a  writ  not  returned.     The  statute  once  beginning  to  run,  do 
interruption  will  stop  it:  Rhodes  v.  Smethursi {c) ;  same  case  in 
Error  (iQ.   Wileocks  v.  ffuggins{e)  shows  within  what  time  an  exe- 
cutor must  pursue  an  action  begun  by  his  testator :  Townsend  ▼• 
Deacon  (f).    As  to  the  principle  of  an  executor  having  reasonable 
time  afler  the  death  of  his  testator  to  sue,  that  only  applies  to  cases 
where  a  suit  has  been  instituted  and  has  been  promoted  to  some 
extent :  Karver  v.  James  (p).   That  was  an  action  on  promises  to 


(a)  1  Lord  Ray.  432. 
(e)  4  M.  a  W.  42. 
(0  '2  Str.  907, 


(6)  7  Mod.  5. 

(d)  6M.  &W.a51, 

(/)  3  Exch.  706. 


(5^)  Willcs,  255. 
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Robinson  replied. 


Cur.  ad,  vuk. 


plaintiff's  testator,  and  the  plea  was  the  Statute  of  Limitations —  £.  T.  1852. 

Queen*  8  Sench 
Replication,  that  a  writ  had  been  sued  out,  and  several  writs  sued 

out ;  that  the  Sheriff  had  never  returned  these,  or  done  anj  thing 
with  them ;  but  before  the  return  of  the  last  writ  the  testator  died 
recently,  after  whose  death  plaintiff  sued  out  capias,  and  special 
demurrer  that  the  writ  first  sued  out  wsis  void  for  want  of  return. 
Willes,  C.  J.,  said,  it  sufficiently  appeared  that  the  action  was  by 
plaintiff  as  executor ;  that  the  replication  should  have  shown  the 
first  writ  returned ;  and  referring  to  Kinsey  v.  Heywood,  that  the 
decision  in  the  House  of  Lords  in  that  case  was,  that  the  replication 
should  show  the  writ  delivered  to  the  Sheriff,  and  return  of  it ;  that 
the  practice  is  to  return  non  est  inventus,  and  then  continue  the 
writ  by  vieecomes  non  misit  breve  ;  that  it  would  be  greatly  incon- 
venient if  plaintiff  could  sue  out  a  writ  and  keep  it  in  his  pocket 
for  six  years  together,  of  which  the  defendant  could  not  possibly 
have  any  notion.  If  the  plaintiff  rely  on  process  to  prevent  the  bar 
of  the  statute,  he  must  show  its  requisites  complied  with  :  Higgs  v. 
Mortimer  (a). 


Lefrot,  C.  J. 

This  case  comes  before  the  Court  on  a  demurrer  to  a  rejoinder, 
and  the  cause  of  the  demurrer  is  that  the  issue  tendered  by  the 
rejoinder  is  an  immaterial  issue.  That  demurrer  raises  a  question 
on  the  replication ;  for  if  the  matter  be  material,  it  would  show 
that  the  replication  is  bad  on  general  demurrer,  for  the  omission 
of  that  matter ;  so  that  in  fact  the  question  is  as  to  the  sufficiency  of 
the  replication. 

The  action  was  brought  by  the  plaintiff,  as  executrix  of  John 
Dawson,  against  the  defendant,  as  acceptor  of  a  bill  of  exchange, 
drawn  by  J.  Dawson  in  his  lifetime  and  accepted  by  the  defendant. 
To  this  the  defendant  has  pleaded,  that  the  cause  of  action  did 
not  accrue  within  six  years  next  before  the  commencement  of  this 


AprUU. 


VOL.  2. 


(a).l  Exch  711. 
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E.  T.  1852.  suit ;  the  plaintiff  has  replied  that  a  writ  of  summons  was  issued! 
in  the  lifetime  of  John  Dawson,  her  testator,  for  the  same  esnfle 
of  action,  and  that  pending  that  suit,  and  within  six  years  next 
before  the  commencement  of  this  suit  of  the  plaintiff,  John  Daw- 
son died  in  the  month  of  February,  and  that  within  a  reasonable 
time,  in  the  month  of  August  following,  the  plaintiff  issaed  the 
present  writ  as  executrix,  upon  which  a  declaration  was  filed,  and 
the  subsequent  proceedings  have  taken  place.  To  that  replication 
a  rejoinder  has  been  put  in,  alleging  that  the  writ  so  issned  never 
was  served  upon  the  defendant,  nor  was  any  appearance  entered 
thereon.  The  demurrer  admits  the  facts  in  the  rejoinder,  but 
alleges  they  are  immaterial ;  the  question  therefore  is,  whether 
the  issuing  of  a  writ  of  summons  before  the  Statute  of  Limitations 
attaches,  and  the  party  dies  without  having  served  that  writ,  and 
his  representative  isssues  a  new  writ  within  a  reasonable  time, 
whether  that  takes  the  case  out  of  the  Statute  of  Limitations ;  or 
in  other  words,  is  it  a  good  replication  to  a  plea  of  the  Statute  of 
Limitations  ? 

The  first  question  is,  what  is  meant  by  the  word  "  suit  ?*'  what  is 
the  commencement  referred  to  by  this  plea  ?  Generally  speaking,  it 
means  a  pending  suit,  and  refers  to  the  commencement  of  the  very 
suit  in  which  the  plea  is  filed.  But  the  law  allows  in  some  in- 
stances the  issuing  of  a  writ  at  an  antecedent  period  to  be  available 
to  take  the  case  out  of  the  statute,  if  connected  with  the  proceedings 
that  are  pending;  this  is  done  by  continuances.  It  also  allows  a 
case  to  be  taken  out  of  the  statute  by  the  issuing  a  substantive  writ 
unconnected  with  the  pending  proceedings.  There  is  also  a  third 
case  specified  in  the  statute,  where  the  first  writ  became  unpro- 
ductive in  consequence  of  the  judgment  being  arrested,  or  upon  a 
proceeding  in  outlawry  or  reversal  of  proceedings  by  error ;  in  that 
case  the  statute  provides  that  the  party  may  have  a  new  writ  in 
consequence  of  the  former  being  unavailable.  There  is  also  a  fourth 
case,  which  is  held  to  be  within  the  equity  of  the  statute,  that  is, 
where  a  testator  or  intestate,  having  issued  a  writ  before  the  statute 
attached,  dies,  his  representative  is  entitled,  within  a  reasonable  time, 
to  issue  a  new  writ  for  the  same  cause  of  action,  and  thus  take  the 
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ease  out  of  the  operation  of  the  statute.     A.  reasonable  time  has,   K.  T.  1862. 

Queen*  s  Bench 
by  analogy,  been  held  to  be  within  a  year. 

The  rejoinder  here  admits  the  death  of  the  testator,  pending  the 
writ  of  summons  which  was  issued  by  him  in  his  lifetime,  and  the 
fact  of  his  death  within  four  months  after  the  issuing  of  that  writ ; 
but  it  alleges  that  writ  was  never  served,  nor  was  any  appearance 
entered  on  it ;  and  the  question  then  is,  whether  that  writ  so  issued, 
without  service,  takes  the  case  out  of  th^  statute  ? 

It  was  argued  on  the  part  of  the  plaintiff  that  the  mere  death 
of  the  party  within  six  years  would  entitle  his  personal  repre- 
sentative to  issue  a  writ  in  order  to  avoid  the  statute,  though 
the  six  years  be  lapsed  within  that  year.  That  argument  was 
founded  on  a  passage  in  Butter  Nisi  Pritu^  p.  150,  grounded  on  a 
mistaken  notion  of  Karver  v.  James  (a) ;  but  in  that  case  the  death 
of  the  testator  is  stated,  and  that  a  writ  had  been  issued  in  his 
lifetime.  It  does  not  warrant  in  any  degree  the  inference  drawn 
from  it ;  nor  is  there  any  case  to  be  found  impugning  the  doctrine, 
that  when  once  the  Statute  of  Limitations  has  begun  to  run,  it  con- 
tinues to  run,  unless  a  writ  be  issued  in  the  lifetime  of  the  testator. 

The  question  really  is,  whether  a  writ  of  summons  having  issued, 
without  being  served,  or  an  appearance  entered,  is  sufficient?  I 
cannot  find  any  case  in  which  under  the  old  form  of  process  it  was 
held  necessary  to  aver  the  service  of  the  process,  or  that  an  appear- 
ance had  been  entered.  There  are  cases  where  the  process  was  issued 
and  kept  in  the  pocket  of  the  party,  in  which  it  was  held  to  be  in- 
sufficient to  take  the  case  out  of  tlie  statute ;  but  in  those  cases  the 
writ  was  issued  at  such  a  distant  period  that  the  subsequent  writ 
could  not  be  held  to  have  been  issued  within  a  reasonable  time  of  the 
former  writ.  There  also,  attempts  were  made  to  connect  them  by 
continuances.  But  in  those  cases  where  it  is  said  you  cannot  have 
continuances  entered  on  a  writ  not  returned,  it  was  to  show  how 
unreasonable  it  would  be  that  a  party  not  having  his  writ  returned, 
his  representatives,  upon  a  writ  issued  five  years  after  his  death, 
should  come  forward  and  enter  continuances  and  take  a  case  out  of 
tlie  statute,  contrary  to  tlie  rule  which  requires  a  second  writ  to  be 


(a)  Willes,  255. 
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E.  T.  1862.  issued  witliin  a  reasonable  time  after  his  decease.   These  cases  theara- 
fore  do  not  conflict  with  the  rule  that  a  wnt  issued,  though  not  serred 
OP  returned,  will  take  the  cose  out  of  the  statute,  proTided  the  per- 
sonal representative  issued  within  a  reasonable  time  a  new  writ. 
There  was  no  need  of  any  continuances.    Here  there  could  not  hmTe 
been  any,  for  the  writ  does  not  go  to  the  Sheriff;  and  if  it  were  to 
be  upheld  by  continuances,  it  has  a  sort  of  statutory  continuance  for 
four  months  from  its  issuing,  during  which  period  the  testator  dies^ 
and  within  a  reasonable  time  after  the'  new  writ  issues.      There 
would  be  no  reason  whatever  for  the  service  of  the  writ,  inaamnch  as 
no  continuances  could  have  been  entered  upon  it ;  and  in  the  cases 
which  have  been  adverted  to,  the  reason  for  having  the  writ  served 
or  returned  was  for  the  purpose   of  enabling  the  partj  to  enter 
continuances. 

For  these  reasons,  we  are  of  opinion  that  the  demurrer  to  the 
rejoinder  should  be  allowed. 

Judgment  for  the  plaintiff. 


Aprils. 

Where,  on  an 
application  to 
a  grand  jniy 
for  compensa* 
tion  for  mali- 
cions   injury, 
the  grand  jury 
are  not  satis- 
fied  that   the 
injury   was 
malicious,  the 
applicant    is 
entitled     to 
apply  to    this 
Conrt  for  an 
issue    to    trv 
the  &ct. 


In  re  Rev.  S.  THOMPSON. 

Hans  Habulton,  on  behalf  of  Rev.  S.  Thompson,  applied  for  an 
order  directed  to  the  grand  jury  of  the  county  of  Dublin,  that  they 
present  a  sum  of  i,200  for  the  malicious  burning  of  certain  premises 
belonging  to  Mr.  Thompson.  This  application  is  grounded  on  7  &  8 
Vic.  c.  106. 

The  presentment  was  duly  made  at  presentment  sessions;  and  the 
rate-payers  then  present,  feeling  a  doubt  on  the  evidence  as  to  the 
burning  being  malicious,  indorsed  on  the  back  of  the  presentment: — 
^*  The  service  of  proper  notices  was  proved  ;  but  we  cannot  say 
"  whether  the  burning  was  malicious  or  not,  as  we  have  no  juiis- 
'' diction  to  examine  eta  oath." 
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By  7  &  8   Vic,  c.  106,  after  a  malicious  burning,  the  present-   E.  T.  1852. 

Queen't  Bench 

ment  goes  before  the  next  presenting  sessions,  who  are  to  examine      /— — ^ 

In  re 
the  notices  served,  and  hear  the  merits,  and  their  chairman  is  to    Thompson. 

indorse  their  opinion.  It  thus  goes  before  the  grand  jury  ;  and 
accordingly  this  case  w«s  by  them  heard  on  the  21st  of  April, 
who  also  expressed  doubts  as  to  the  evidence  being  sufficient  to 
prove  the  burning  a  malicious  one.  The  125th  section  of  the  sta- 
tute provides  the  remedy  if  the  grand  jury  reject  the  application 
— it  enacts,  that  all  applications  for  compensation  for  loss  or  damage 
sustained  by  malicious  injury  shall  be  laid  before  the  Judges  of  the 
Court  of  Queen's  Bench ;  and  in  case  any  person,  whose  application 
for  compensation  shall  be  disallowed  by  the  grand  jury,  shall  wish 
to  liiive  his  application  re-considered,  he  shall  be  heard ;  and  the 
Judges,  if  they  shall  think  fit^  shall  direct  a  jury  to  be  empanelled 
to  try  the  matter  of  such  application. 

We  say  it  is  a  fit  one  to  be  submitted  to  a  petty  jury.  This  Court 
has  therefore  a  discretion. 

[The  application  wafl  grounded  on  an  affidavit,  setting  out  the 
circumstances  of  suspicion  on  which  Mr.  Thompson  rested.] 

Lefroy,  C.  J. 

Take  the  order,  and  let  notice  of  trial  for  the  5th  of  May  be 
served  on  the  grand  jury. 
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K  T.  1852. 

Queen's  Bench 


LORD  STRADBROOKE  v.  MULCAHY. 


May  6,  7. 


An  electment  Ejectment  on  the  title,  tried  before.  Howley  (Serjeant),  at  the 

was     brought  Spring  Assizes  of  1852,  for  the  county  of  Waterford. 

by  an   owner 

in  fee  against  It  appeared  from  the  evidence  that  the  ejectment  was  brought  for 

a  lessee,  who  ,                          «                           ^ 

had  held  cer-  the  recovery  of  the  lands  of  Graignagour,  held  under  a  lease  for 

pur  auier  vie,  ^^^  ^^^®  ^^  ^^^  John  Tobin,  at  a  rent  payable  on  the  1st  of  May  and 
sublet  to  un-  *^®  ^^*  ^^  November.  Tobin  died  on  the  26th  of  November  1851, 
fiwm'^wr  to  *"^^  ^^®  summons  in  ejectment  was  served  on  the  29th,  on  the 
J®ff*   .^"^®  defendant  Mulcahy,  who  was  not  in  possession  of  the  lands,  and  on 

of  the  life,  it  the  occupying  tenants.     Mulcahy  took  defence  for  all  the  lands; 

appeareQ  cnat 

some  of    the  but  the  tenants  in  possession,  who  held  under  Mulcahy  at  rack-rents, 

undertenants 

had    cropped    allowed  judgment  by  default  to  be  marked  against  them.     Some  of 

the   lands-— 

others    had     these  tenants  had  sown  wheat  and  oats  in  the  land  prior  to  the  death 

not;  and   at        .  . 

the    time    of  of  Tobin,  others  not  until  after  his  decease  ;  and  the  land  of  others 

bringing     the 

ejectment,  the  was  m  grass. 

of'the*  und^       ^"  ^^^®  ^^^  ^^  facts,  Counsel  for  the  defendant  called  for  a  non- 

not"^Tx  ir^  ®'***»  ^"  ^^®  ground  that  by  the  operation  of  the  statute  14  &  15  Vie. 

The   underte-  (»,  25,*  the  tenancy  continued  until  the  next  gale  day.   The  learned 

nants  suffered  "^  . 

judgment     by 

default ;  and  the  tenant  vur  outer  vie  not  being  in  occupation,  having  taken  defence 

generally,  relied  on  the  14  &  15  Vic.  c.  25,  gi>'ing  to  tenants  an  extended  term  until 

the  expiration  of  the  current  year  of  their  tenancy,  if  the  tenancy  determine  by  death 

or  cesser  of  the  estate  of  a  landlord  entitled  for  life.    Held,  that  the  tenant  pur  auier 

vie  had  no  right  to  set  up  that  defence,  as  he  had  no  claim  to  emblements,  and  the 

undertenants,  having  sunered  judgment  to  go  by  default,  had  thereby  ended  their 

title,  and  therefore  that  the  owner  of  the  land  was  entitled  to  recover  possession. — 

[Pbrrin,  J.,  dubitante.'] 

Quare, — ^Whether  14  &  15  Vic.  c  25,  applies  to  tenants  not  entitled  to  emble- 
ments ? 


*  14  &  15  Vic.  c.  25,  s.  1,  after  reciting  that  it  is  expedient  to  amend  the  law 
to  prevent  or  lessen  the  evils  of  the  right  to  emblements,  and  the  loss  and  injuiy 
arising  therefrom,  and  also  the  law  relating  to  growing  crops,  &c.,  enacts,  "  That 
where  the  lease  or  tenancy  of  any  farm  or  lands  held  by  a  tenant  at  rack-rent  shall 
determine  by  the  death  or  cesser  of  the  estate  of  any  landlord  entitled  for  his  life, 
or  for  any  other  uncertain  interest,  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  farm  or  lands  until  the  expiration  of  the 
then  current  year  of  his  tenancy,  and  shall  then  quit,  upon  the  terms  of  his  lease 
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Judge  refused  to  nonsuit,  but  directed  the  jury  to  find  a  verdict  for  E.  T.  1852. 
the  plaintiff  as  to  all  the  lands ;  reserving  liberty  to  the  defendant  to 
have  a  verdict  entered  for  him  if  the  Court  should  be  of  opinion, 
according  to  the  true  construction  of  the  statute,  and  the  facts  as 
proved,  he  should  have  so  directed  the  jury;  and  also  reserving 
leave  to  the  plaintiff  to  move  to  have  a  verdict  entered  for  him  as 
to  such  parts  of  the  land  as  were  not  cropped  before  the  death  of 
Tobin.  An  order  nisi  having  been  obtained  to  set  aside  this  verdict — 


8TRAD'> 

BBOOKE 

V, 

MULCAHY. 


RoUestone  (with  him  Harris)  showed  cause. 

The  question  sought  to  be  raised  upon  the  statute  does  not  arise 
in  the  present  case.  The  statute  is  confined  to  cases  between  the 
immediate  landlord  and  his  tenant,  and  cannot  be  extended  to 
parties  with  whom  the  head-landlord  is  in  no  privity ;  the  tenant  is 
to  occupy  to  the  end  of  the  current  year  of  his  tenancy — ^that 
cannot  apply  to  the  occupying  tenants  here,  as  they  hold  under  a 
different  tenancy  from  that  under  which  the  defendant  held. 

The  Act  is  but  a  statutable  substitution  for  emblements.  But  a 
portion  of  the  lands  was  not  cropped ;  and  for  that  we  are  at  least 
entitled  to  hold  the  verdict,  as  defence  has  been  taken  generally. 

D.  Lynch  and  Wall^  contra. 

These  lands  were  not  in  the  actual  occupation  of  Mulcahy,  but 
in  the  possession  of  tenants  holding  at  rack-rents.    The  right  to 


or  holding,  in  the  same  manner  as  if  such  lease  or  tenancy  were  then  determined 
by  effluxion  of  time,  or  other  lawfdl  means,  during  the  continuance  of  his  landlord's 
estate ;  and  the  succeeding  landlord  or  owner  shall  be  entitled  to  recover  and  reoeive 
of  the  tenant,  in  the  same  manner  as  his  predecessor  or  such  tenant's  lessor  could 
have  done  if  he  had  been  living,  or  had  continued  the  landlord  or  lessor,  a  fair  pro- 
portion of  the  rent  for  the  period  which  may  have  elapsed  fix)m  the  day  of  the 
death  or  cesser  of  the  estate  of  such  predecessor  or  lessor,  to  the  time  of  the  tenant 
so  quitting ;  and  the  succeeding  landlord  or  owner  and  the  tenant  respectively  shall, 
as  between  themselves,  and  as  against  each  other,  be  entitied  to  all  the  benefits 
and  advantages,  and  be  subject  to  the  terms,  conditions  and  restrictions,  to  which 
the  preceding  landlord  or  lessor,  and  such  tenant  respectively,  would  have  been 
entitled  and  subject,  in  case  the  lease  or  tenancy  had  determined  in  manner 
aforesaid,  at  the  expiration  of  such  current  year.  Provided  always  that  no  notice 
to  quit  shall  be  necessary  or  required  by  or  from  either  party  to  determine  any 
such  holding  and  occupation  as  aforesaid." 
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R.  T.  1852.  emblements  is  founded  on  this— that  those  who  crop  should  reap. 

^*1"**  The  statute  has  made  a  restriction  generally,  and  that  in  farour  of 

landlords.  The  section  constituted  the  plaintiff  landlord  of  the 
occupying  tenants  immediately  on  the  expiration  of  the  lease,  for 
it  speaks  of  the  succeeding  owner  or  landlord — which  position  the 

plaintiff  fills [Moore,  J.     The  object  of  the  sUtute  was  to  give 

to  the  person  entitled  to  the  emblements  the  privilege  of  holding 
possession. — ^Perhin,  J.  Molcahy  has  no  estate,  and  the  other 
tenants  have  let  judgment  go  by  default — how  then  gau  he  set  up 
this  privilege  ?] — The  statute  applies  to  intermediate  tenants,  and 
Mulcahy  had  a  right  to  defend  their  interests.  A  landlord  must 
recover  on  the  strength  of  his  own  title ;  and  the  question  is,  had 
he  a  right  of  entry  when  this  ejectment  was  brought? 


Harris  replied. 


Leihot,  C.  J. 
May  7.  This  is  an  action  of  ejectment  on  the  title,  brought  by  the  head- 

landlord  against  his  immediate  tenant,  to  recover  the  possession  of 
premises  upon  the  expiration  of  a  lease  for  one  life  under  which  the 
tenant  held.  At  the  time  the  lease  expired,  undertenants  of  the 
lessee  were  ip  actual  poscsssion  of  the  lands ;  and  the  defence  is,  that 
they  had  a  right  to  emblements,  and  therefore  under  the  statute 
16  Vic.  c.  26,  they  were  entitled  to  the  possession  until  the  expira- 
tion of  the  current  year. 

For  the  present,  I  assume  they  had  given  evidence  of  that  right. 
The  life  in  the  lease  dropped  on  the  26th  of  November  1851.  Had 
the  statute  not  then  been  passed,  uporf  the  fall  of  this  life  the  head 
landlord  would  have  been  entitled  to  recover  possession,  as  on  an 
expired  lease,  not  only  against  his  immediate  tenant,  but  also  against 
the  occupying  tenants,  and  the  middleman  never  could  have  set  up 
an  outstanding  term  in  his  own  tenants.  He  held  but  for  one  life  $ 
that  interest  had  expired,  and  it  is  impossible  he  could  give  them 
a  continuing  tenancy  against  his  own  head-landlord.  Thej  would 
be  entitled  to  emblements,  but  that  would  not  give  them  possession 
for  an  hour  longer  than  their  immediate  landlord. 
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But  it  is  now  argued  that  by  virtue  of  the  statute  the  middleman  E.  T.  1852. 

Queen's  Bench 
IS  entitled  to  set  up  an  outstanding  interest  in  the  occupying  tenants 

and,  as  their  protector,  to  defeat  the  landlord's  right  against  himself. 
The  undertenants  were  all  made  parties  to  this  ejectment,  and  judg- 
ment has  been  obtained  against  them  by  default,  and  the  question 
is^not  as  between  them  and  the  head-landlord,  whether  they  would 
have  the  protection  of  this  statute,  but  whether  the  middleman  can 
set  up  this  case  to  defeat  his  own  landlord  ?  So  to  hold  would  be 
nullifying  one  of  the  most  important  provisions  of  the  statute,  for 
the  result  would  be  to  enable  the  middleman  to  defeat  the  head- 
landlord,  and  thereby  put  the  latter  out  of  the  position  of  being 
landlord  over  the  occupying  tenants,  and  thus  do  away  with  one  of 
the  objects  of  the  statute — namely,  the  creating  of  a  tenancy  between 
the  head-landlord  and  the  undertenants,  for  the  middleman  would 
have  on  record  one  continuing  title,  and  as  between  him  and  the 
undertenants  there  would  be  an  existing  tenancy. 

The  statute  gives  no  right  to  a  party  not  having  a  claim  to  em« 
blements,  but  it  was  intended  to  secure  to  the  occupying  tenants 
possession  of  the  land,  in  order  to  realise  their  crops  ;  it  was  never 
intended  that  a  middleman  should  avail  himself  of  it.  He  comes 
neither  within  its  letter  or  its  spirit. 

This  statute  may,  however,  be  carried  out  without  encroaching 
on  the  landlord's  right  to  recover  the  possession.  The  9  <&  10  Vic. 
c.  Ill,  provides,  that  where  a  landlord  obtains  an  habere  he  may  enter 
into  an  arrangement  with  the  occupying  tenants  to  give  them  time 
to  remove  their  crops,  and  may  postpone  the  benefit  of  his  habere. 
He  may  use  it  for  the  purpose  of  effecting  an  attornment,  and  at 
the  same  time  reserve  to  himself  the  right  of  recovering  possession 
from  the  tenants  in  occupation,  if  the  terms  of  the  attornment  be 
evaded.  In  this  case  the  landlord  may  obtain  his  haberey  but  he 
need  not  enforce  it  to  the  injury  of  the  undertenants,  and  prevent 
them  removing  their  emblements  ;  whereas,  if  we  allowed  the 
middleman  to  defeat  his  landlord,  we  would  deprive  the  tenants 
of  the  beneficial  use  of  the  lands,  and  thereby  enable  the  middle- 
man to  render  nugatory  all  the  provisions  of  this  beneficial  enact- 
VOL.  2.  52   L 
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E.  T.  1 852.  ment  I  have  referred  to.  The  opinion  I  have  expressed  is  founded 
on  the  assumption  that  the  andertenants  were  entitled  to  emble- 
ments ;  but  I  express  no  opinion  as  to  whether  a  party*  not  entitled 
at  Common  Law  to  emblements,  would,  under  this  statute,  be  entitled 
to  this  extended  term.  As  between  the  landlord  and  andertenants, 
we  decide  nothing;  what  we  decide  is,  that  the  middleman  cannot 
set  up  this  defence  to  defeat  this  ejectment. 


Cbamfton,  J. 

I  agree  with  my  Lobd  Chief  Justice.  If  the  undertenants  had 
been  the  defendants,  the  plaintiff  could  not  recover,  for  a  statutable 
term  has  been  created  in  these  persons,  to  protect  whose  interest 
this  Act  was  passed ;  but  the  case  of  the  defendant,  who  ia  a  per- 
fect stranger,  is  entirely  different  from  that  of  the  andertenants. 
The  defendant  was  not  in  possession  of  any  portion  of  the  land. 
The  plaintiff  is  the  head-landlord,  and  the  defendant  had  an  estate 
determinable  on  a  life  now  expired  ;  he  had  undertenants,  tenants 
from  year  to  year,  who  would  have  been,  before  the  statute,  entitled 
to  emblements. 

Two  questions  arise  in  this  case.  The  first  is  upon  the  construc- 
tion of  this  statute  (14  &  16  Vic,  c.  25).  It  was  passed  for  the 
protection  of  tenants,  and  also  to  put  an  end  to  disputes  between 
landlord  and  tenant.  It  was  intended  to  do  away  with  the  claim 
for  emblements  on  the  tenant's  part,  and  instead  thereof  to  continue 
the  tenancy  of  the  party  entitled  to  the  emblements  for  a  period  to 
be  measured  by  the  time  to  elapse  from  the  termination  of  the  in- 
terest to  the  end  of  the  current  year  of  the  tenancy.  The  new 
landlord  or  owner,  coming  in  on  the  expiration  of  the  tenant's 
interest,  and  becoming  entitled  to  the  land,  is  placed  in  the  posi- 
tion of  landlord  for  that  intervening  period :  there  was  plainly  thus 
an  extended  term ;  one  to  have  the  land  for  that  period,  and  the 
other  to  receive  a  portion  of  the  rent.  In  a  case  between  a  landlord 
and  a  single  tenant  there  could  arise-  no  difficulty.  If  the  lease 
expired,  and  there  be  no  claim  for  emblements,  there  is  an  end  to 
the  privity  between  them.     But  whatever  be  the  character  of  the 
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{>erson  who  becomes  entitled  to  the  land,  that  person  is  brought  into  E.  T.  1852. 
the  position  of  landlord  for  that  limited  period,  and  the  undertenants 
are  made  tenants  to  that  new  landlord,  paying  a  proportion  of  the 
rent.     Here  the  tenants  are  no  longer  the  defendant's  tenants,  their 
tenancy  is  a  mere  statutable  one,  requiring  no  notice  to  quit. 

But  another  question  arises,  whether,  there  being  something  like 
an  outstanding  estate  in  contemplation  of  law,  the  party  taking 
defence  is  at  liberty  to  set  up  that  outstanding  estate — an  out- 
standing estate  in  these  persons  who  are  his  own  tenants?  The 
middleman,  as  soon  as  his  lease  expired,  was  bound  to  give  pos- 
session to  his  landlord  ;  that  landlord  would  be  subject  to  the  rights 
of  these  persons,  but  with  them  the  defendant  had  no  connexion ; 
all  privity  between  them  and  him  had  ceased ;  he  was  an  entire 
stranger  to  the  land,  and  thenceforward  possession  by  him  would 
be  that  of  a  trespasser. 

It  is  said,  however,  that  he  defended  the  rights  of  others ;  bi^ 
they  had  suffered  judgment  to  go  by  default,  and  so  there  was  an 
end  to  their  title.  Suppose  they  had  been  defendants  at  the  trial, 
and  they  had  then  said,  we  make  no  claim,  could  it  be  argued  that 
Mulcahy  could  set  up  a  claim  in  their  right,  he  being  a  stranger  and 
a  trespasser  ?  What  then  is  this  extended  term  ?  Is  it  to  take 
place  in  every  case  where  the  undertenants  might  have  emble- 
ments ?  No ;  it  is  only  where  there  is  a  claim  for  emblements. 
Here  there  is  no  claim,  for  the  undertenants  have  relinquished  all 
claim.  The  words  of  the  statute  show  that  the  extension  of  the 
term  is  in  lieu  of  claims  for  emblements. 

Admitting,  as  I  do,  that  a  landlord  must  recover  on  the  strength 
of  his  own  title,  I  think  he  does  so  here;  there  is  no  adverse  out- 
standing title,  nothing  but  a  claim  at  the  eleetion  of  the  under- 
tenants; and  if  he  does  not  elect,  no  other  person  can  set  that 
claim  up,  or  otherwise  interfere. 


Perrin,  J. 

I  concur  in  the  opinion  that,  if  the  tenants  had  been  the  defend- 
ants in  this  ejectment,  the  plaintiff  could  not  have  succeeded;  but 
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tiff  is  entitled  to  recover,  when  there  is  possession  either  in  Mulcahj 
or  a  good  title  under  him.     Some  of  these  tenants  held  at  a  rack- 
rent  as  tenants  from  year  to  year,  that  is,  provided  Mulcahy's  in- 
terest so  long  lasted.     When  Mulcah/s  estate  ceased,  and  the  can 
came  within  the  words  of  the  statute,  by  cesser  of  his  estate  their 
tenancy  was  at  an  end.    It  strikes  me  that  the  words  of  the  statute 
immediately  cast  upon  the  tenant  in  lieu  of  his  claim  for  emblements 
a  continuing  tenancy.    I  do  not  think  that  depends  on  the  right  to 
emblements,  and  it  would  lead  to  inconvenience  to  hold  that  the 
construction  of  the  statute  depends  on  the  circumstances  of  each 
case,  whether  or  not  they  were  emblements.     The  object  of  the 
statute  was  to  put  an  end  to  the  continued  litigation  between  land- 
lord and  tenant  on  the  subject  of  emblements.    The  tenant  became 
entitled  to  hold  and  occupy  his  land  until  the  expiration  of  the 
current  year,  as  if  it  had  determined  by  effluxion  of  time.     Mulcahy 
had  no  right  to  take  defence,  and  the  plaintiff's  title  to  bring  the 
ejectment  did  not  accrue  upon  the  cesser  of  the  estate,  or  on  the 
death  of  the  cestui  que  vie.     If  the  tenants  had  attorned  or  surren- 
dered to  the  plaintiff,  I  would  then  adopt  the  view  of  the  Court; 
but  Mulcahy  does  not  set  up  a  title  paramount  against  the  lessors, 
and  there  is  nothing  to  prevent  him  to  set  up  a  title  that  a  new  lease 
had  been  granted  to  another,  if  a  new  holding  were  granted  by  the 
Act  of  Parliament.    There  is  now  an  end  of  the  title  of  the  under- 
tenants by  the  consent  for  judgment ;  but  the  question  is,  was  it  so 
at  the  time  of  the  bringing  of  the  ejectment  ?    Upon  ordinary  prin- 
ciples, a  lessor  must  recover  upon  the  strength  of  his  own  title ;  but 
I  cannot  come  to  the  conclusion,  for  that  reason,  that  the  plaintiff 
here  is  entitled  to  recover :  but  if,  as  suggested,  the  judgment  marked 
relates  back  to  the  day  of  the  demise,  that  removes  the  difficulty. 


Moore,  J. 

I  do  not  impugn  the  rule  that  the  landlord  must  stand  or  fall  by 
his  own  title ;  but  had  he  a  title  at  the  time  of  the  bringing  of  this 
ejectment  ?    All  the  parties  in   possession  were  served  with  the 
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ejectment.     Mulcahy  bad  no  title  or  possession ;   if  any  person  had  E.  T.  1852. 

Queen*  8  Bench 
title  it  was  the  undertenants.     They  disclaimed  title,  and  allowed 

judgment  to  go  against  them,  and  that  related  back  to  the  day  of 
issuing  the  summons  in  ejectment,  so  that  there  was  no  outstanding 
title  on  the  day  the  ejectment  was  brought ;  and  therefore  the  rule 
of  law,  alluded  to  by  my  Brother  Perrin,  does  not  apply. 

I  am  clearly  of  opinion  that  the  undertenants,  when  a  lease  deter- 
mines, are  entitled  to  the  benefit  given  by  the  statute,  and  that  the 
present  case  comes  within  it ;  -  but  I  do  entertain  strong  doubts  whe- 
ther any  person  can  claim  the  benefit  of  the  extended  term  who  has 
not  a  claim  to  emblements. 

Cause  allowed,  with  costs. 
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THE  QUEEN  v,  NORREYS. 


(Exchequer.) 


Jan,  17.  19. 


An  annuitj  This  was  a  motion  made  on  behalf  of  the  Commissiooers  of  Inland 
to  Mrr!  for  Revenue,  to  make  absolute  a  conditional  rule  obtained  bj  them,  call- 
aWeou^oftSe  '"8  "P^°  ^^^  Den  ham  Jephson  Norreys,  Bart,  administrator  de 
consolidated      lonis  non  of  Dcnham  Jeplison,  deceased,  to  show  cause  why  he  as 

de^  assigned  guch  administrator  should  not  deliver  an  account  upon  oath  to  the 
said   anniuty 

for  yalae  to  said  Commissioners  of  all  the  property  of  the  said  Denham  Jephson, 
1>.  J.,  to  bold 

to  D.  J.,  his  deceased,  paid  or  to  be  paid,  or  administered,  by  him  the  said  Sir  D. 
heirs,   execu- 
tors, adminis-  Norreys  as  administrator  as  aforesaid,  and  why  the  duties  thereon 
tratora    and 
assigns,  for  the  ^^  ^^^  ^^i^  paid,  or  should  not  not  be  paid,  according  to  law. 

()n  the  death  ^^  api)eared  that  in  the  year  1803  an  annuity,  payable  out  of 
testate  in  *°  *^®  Consolidated  Fund,  had  been  granted  to  Mathew  Franks, 
1813,  the  said  Deputy  Guardian  and  Keeper  of  the  Rolls,  under  the  provisions  of 
treated   as        ^^  ^^^  passed  in  the  40th  year  of  G.  3  (Ir.),  as  compensation  for  the 

and  divided  in  loss  of  his  situation,  which  he  ceased  to  hold  on  the  occasion  of  the 

equal  shares 

amongst  the  legislative  union  between  Great  Britain  and  Ireland.     The  annuity 

next-of-kin. 

Held,  that  the  amounted  to  £7'25,  and  was  granted  to  M.  Franks  for  the  term  of 

legacy    duty  ,  .  ..^ 

did  not  attach  his  own  lite. 

nuit>'   und<n-°'        ^7  indenture  of  assignment  bearing  date  the  5th  of  January  1811, 

o^thiT^StamD  ^^^  made  between  the  said  Mathew  Franks  of  the  one  part,  and 

.  <«  ^  ^'  ^*   Denham  Jephson  of  the  other  part,  the  said  M.  Franks,  in  consi- 

deration  of  the  sum  of  £6000,  '^  granted  and  assigned  unto  the  said 

"  Denham  Jephson,  his  heirs,  executors,  administrators  and  assigns, 

*'  the  said  annuity  of  £726,  to  hold  unto  the  said  Denham  Jephson, 

.  *'  his  heirs,  executors,  administrators  and  assigns,  for  and  during  the 

*'  life  of  the  said  M.  Franks,  for  the  proper  use  and  benefit  of  him 

'*  the  said  Denham  Je])hson,  his  heirs,  executors,  administrators  and 

*'  assigns,"  &c. 
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Dcnham  Jephson  died  intestate  in  the  month  of  May  1813,  leav-  H.  T.  1852. 

Exchequer. 
ing  his  cousin  Lieutenant-Colonel  William  Jephson  (the  defendants      , 

THE    QUEEN 

father)  his  heir-at-law,  and  also  leaving  the  said  Colonel  W.  Jephson  ^ 

and  six  other  cousins  his  next-of-kin.  Colonel  W.  Jephson  died  in  nobeeys. 
the  month  of  October  1813,  at  Falmouth,  on  his  way  to  Lreland  from 
Nova  Scotia,  where  he  had  been  since  the  death  of  Denham  Jephson, 
leaving  the  present  defendant  Sir  Denham  Jephson  Norreys  (then 
an  infant)  his  heir-at-law ;  and  upon  his  death,  letters  of  administra- 
tion of  the  estate  and  effects  of  Denham  Jephson,  deceased,  were 
granted  out  of  the  Prerogative  Court  to  Sir  John  Aubrey,  Philipa 
Waterhouse,  and  the  Honorable  Mary  Anne  Smythe  ;  and  upon  the 
decease  of  the  survivor  of  them  in  1826,  letters  of  administration 
de  bonis  non  of  the  estate  of  the  said  D.  Jephson  were  granted  to 
the  defendant. 

Upon  the  death  of  Denham  Jephson  in  1813,  the  annuity  of 
£725  was  dealt  with  as  personal  property,  and  divided  among  his 
next-of-kin  in  seven  shares ;  the  heir-at-law  (Colonel  W.  Jephson) 
and  the  defendant,  as  his  residuary  legatee,  only  receiving  one  of 
these  shares,  and  their  distributive  shares  had  ever  since  been  regu- 
larly received  by  the  next-of-kin  and  their  representatives. 

In  the  month  of  February  1851,  the  defendant  passed  at  the 
Stamp-office  his  residuary  account  of  the  estate  and  effects  of  Den- 
ham Jephson  ;  and  having  been  advised  previously  to  this,  that  the 
annuity  assigned  to  Jephson  by  Franks,  although  dealt  with  as 
personal  estate,  which  had  devolved  upon  his  death  intestate  upon 
his  next-of-kin,  ought  strictly  to  belong  to  him  as  the  residuary 
devisee  of  Colonel  William  Jephson,  the  heir-at-law  of  Denham 
Jephson,  inasmuch  as  it  had  been  granted  by  the  deed  of  assign- 
ment to  the  heirs  of  D.  Jephson  ;  no  mention  of  this  annuity  was 
made  in  the  residuary  account  which  was  settled  and  passed  at  the 
office  of  the  Commissioners  for  Inland  Revenue. 

The  conditional  rule  in  this  case  was  accordingly  obtained  on 
behalf  of  the  Commissioners  of  Inland  Revenue,  and  it  was  now 
sought  to  make  this  rule  absolute,  and  to  oblige  the  defendant  to 
pay  legacy  duty  upon  this  annuity.  It  was  admitted  that  in  all 
other  respects  the  residuary  account  was  correct. 
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Exchequer. 

, /     the  rule. 

^^  This  annuity  is  payable  out  of  the  Consolidated  Fund,  and  not  out 

NOBBEYS.  of  any  realty ;  and  the  nature  of  the  carptu  from  which  an  annuilj 
issues  always  determines  its  quality.  Originally  it  was  a  mere 
chattel,  and  no  subsequent  dealings  could  alter  its  character.  In  tlw 
case  of  ITie  Countess  of  Holdemesse  v.  7%^  Marquis  of  Cat' 
marthen  (a),  it  was  determined,  that  an  annuity  charged  upon 
a  fund  like  the  present  was  a  mere  personal  annuity,  and  as  such 
passed  by  grant  or  transfer.  It  is  therefore  liable  to  legacy  duty 
under  the  provisions  of  the  Act  imposing  those  duties,  like  Sari  of 
Stafford  v.  Buckley  {b)  shows  that  it  cannot  be  treated  as  real 
estate. 
I 

Crreene  (with  him  Ncq^ier^  and  T,  W.  White),  contra. 
The  question  here  does  not  depend  on  the  abstract  point  whether 
this  pension  was  real  or  personal  property,  considering  it  in  regard 
to  the  division  of  all  property  into  those  two  classes.    No  duty  is 
payable  under  the  provisions   of  the  statute,  except  in   regard  to 
what  is  a  legacy  in  case  there  is  a  will,  or  be  distributed  amongst 
the  next-of-kin  in  the  event  of  an  intestacy :  ss.  5  and  7>  54  G.  3, 
c.  92.     The  Legislature  have  made  the  executor  or  administrator 
primarly  responsible. — [Pennefather,  B.    Your  argument  is  that 
no  duty  is  payable,  quoad  property  which  descends  to  the  heir,  but 
only  quoad  property  devised  or  bequeathed  to  a  legatee,  or  descend- 
ible to  the  next-of-kin.] — Precisely — such  is  the  plain  meaning  of 
section  5  ;  and  we  contend  that  this  annuity  devolved  upon  the 
heir  of  Denham  Jephson  upon  his  dying  intestate,  and  not  upon  his 
personal  representative,  and   that  therefore  no  duty  is  payable   in 
respect  of  it. 

An  annuity  granted  to  a  man  and  his  heirs  is  a  fee-simple, 
personal  and  inheritable:  Co.  Lit.  2  a,  144  b,  and  20  a,  where 
Lord  Coke  calls  an  annuity  granted  to  a  man  and  the  heirs  of  his 
body  "  a  fee  conditional.*'  A  personal  annuity,  but  limited  to  the  heir, 

(a)  1  Bro.  C.  C.  377.  W  2  Ves.  sen.,  170. 


a 
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is  a  hereditament  liable  to  forfeiture  on  attainder:  NeviVt  ease  {a) \  H.  T.  18S2< 

Exchequer* 
and  it  is  laid  down  in  Litt.,  s.  739)  "  That  if  a  man  grant  an  annuity     '^    v     ■  "^ 

THB    QUSXN 

'*  to  another,  to  have  and  to  take  to  him  and  his  heirs  for.  term  ^^ 

"  of  another's  life,  if  the  grantee  die,  &c.,  that  after  his  death  his     hobbet*. 
**  heirs  shall  have  the  annuity  during  the  life  of  celuy  a  que  vt'e,"  &c. 
Lord  Coke,  commenting  on  this  passage,  uses  these  strong  words : — 
''  This  case  is  without  question,  that  the  heir  of  the  lessee  shall  have 
'^  the  land  to  prevent  an  occupant ;  and  so  it  is  (as  Littleton  here 
**  saith),  in  case  of  an  annuitie  or  of  any  other  thing  that  lieth  in 
"  grant,  whereof  there  can  be  no  occupant :"  Co,  Litt,^  p.  386,  a. 
In  Turner  v.  Turner  (6),  Lord  Loughborough  says : — "  If  it  is 
out  of  the  coffers,  it  is  personal  only  as  to  the  remedy,  but  the 
property  itself  is  real  as  to  its  descent  to  the  heir."     In  that  case 
the  annuity  was  limited  for  life,  with  remainders  over  ;  and  in 
Taylor  v.  Martindale  (c),  the  Vice- Chancellor  observes : — "  There 
^*  is  no  doubt  that  an  annuity,  though  personal  in  its  nature,  may 
<<  be  granted  to  a  man  and  his  heirs."     The  annuity  descends  to  the 
heir  not  as  special  occupant,  but  in  the  nature  of  a  descendible  free- 
hold :   Vaugh,^  p.  199;  Bearparh  y.  Hutchinson  (d).     The  case  of 
Stafford  v.  Buckley,  which  has  been  relied  on  upon  the  other  side, 
decided  that  an  annuity  granted  in  fee,  payable  out  of  the  Barbadoes 
revenues,  was  not  a  rent,  as  it  did  not  issue  directly  out  of  lands, 
but  that  it  was  a  fee-simple  conditional  at  Common  Law.     There 
could  be  no  special  occupant  of  this  annuity  at  Common  Law.     The 
Statute  of  Frauds  could  not  give  it  to  the  executor  upon  the  death 
of  Denham  Jephson ;  and  unless  he  granted  it  over,  it  would  be- 
come extinct,  and  no  duty  could  be  payable  in  respect  of  it :  3  Bac* 
Abr.,  p.  192  (Dodds  ed.),  Estate  for  Life  and  Occupancy,  B  2. 
The  22nd  section  of  54  G.  3,  c.  92,  shows  that  it  is  the  manner  in 
which  the  property  is  to  be  administered,  and  not  the  description  of 
the  property,  which  fixes  the  duty.    Property  may  be  personal,  and 
yet  not  pass  to  the  executors  as  such  :  Aubin  v.  Dafy  (e).   In  plead- 
ing, this  annuity  would  be  described  as  a  freehold :  Cro.  Car,,  p.  171 5 

(a)  7  Rep.  34.  (6)  1  Bro.  C.  C.  324. 

(0  12  Sim.  158.  (rf)  4  Moo.  &  P.  848. 

ie)  4  B.  &  Al.  66. 
VOL.  2.  53  L 
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H.  T.  1852.  BodveU  v.  BodveU  {a)  ;  Low  v.  Burrow  (6);  In  re    Ta^iar  (e); 
y^^^i^     Byike^  by  Jarman^  Annuity^  p.  446 ;  Statate  of  Frauds,  7  W.% 
^  c.  12,  s.  9  ;  Savery  v.  Dyer  (cT). 

HOBBET8. 

Smyly^  in  reply. 

The  clear  residue  of  the  intestate's  estate  is  liable  to  dutj  under 
the  schedule  of  66  G.  3,  c.  184. — [Pennefathbr,  B.  Is  there  any 
clause  showing  that  duty  is  attachable  to  this  fund,  supposing  it  to 
be  personal  estate,  but  descendible  to  the  heir  ?] — ^In  the  case  of 
intestacy  all  the  personalty  is  liable.  An  annuity  payable  out  of 
certain  duties,  though  descendible  to  the  heirs  of  the  grantee  by  the 
limitations  of  the  grant,  is  personal,  and  does  not  savour  of  the 
realty :  Redburn  v.  Jervis  {e). 

Cur,  ad.  vuli. 


PiGOT,  C.    B. 
Jan,  19.  I  am  of  opinion  that  the  legacy  duty  does  not  attach  upon  this 

annuity.  T]iere  arc  two  questions  to  be  considered  in  deciding  this 
case — First,  what  is  the  nature  of  the  charge  imposed  by  the  Stamp 
Act  ?  and  secondly,  is  the  property  the  subject  matter  of  the  present 
application  of  the  peculiar  species  contemplated  by  the  Act,  an(l  has 
it  been  held  and  enjoyed  in  such  a  manner  as  to  bring  it  within 
the  provisions  of  that  enactment? 

As  to  the  nature  of  the  property  liable  to  duty,  the  Stamp  Act 
does  not  impose  the  duty  upon  all  personal  estate  indiscriminately, 
but  only  upon  such  personal  estate  as  is  enjoyed  in  a  particular 
manner,  and  devolves  on  a  particular  class  of  persons;  and  it  is 
clear,  that  no  duty  is  incurred  until  the  property  devolves  upon 
a  person  of  the  class  specified  in  the  Act.  Unless  the  property 
assumes  the  character  of  a  legacy,  no  legacy  duty  attaches ;  and 
unless  it  follows  the  course  of  distribution  and  descends  to  the  next- 
of-kin,  there  can  be  no  intestacy  duty.  The  words  of  the  statute 
make  this  manifest,  and  it  is  rendered  more  plain  by  that  part  of  the 

(a)  Cro.  Car.  173.  (6)  3  P.  Wms.  265. 

(c)  1  Cr.  &  Dix,  Cr.  Cas.  241. 
(rf)  AmbL  139 ;  S.  C.  1  Dick.  162.  (e)  3  Beav.  450. 
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Act  which  creates  the  remedy,  as  that  remedy  depeods  upon  the  H.  T.  1852. 
particular  class  of  persons  who  are  empowered  to  deal  with  the     ».« — ^ ' 

/»       ,  ,  ,     .         ,.   ,*  11        THE    QUEEN 

estate ;  in  the  case  of  a  legatee,  the  execdtor  bemg  liable,  and  the  ^^ 

administrator  in  the  case  of  the  oext-of-kin.  Taking  these  portions  nohrets. 
of  the  Act  together,  it  is  clear  that  the  duty  is  imposed  where  the 
right  is  acquired,  and  the  possession  of  the  property  obtained  in  the 
manner  pointed  out  by  the  statute ;  and  therefore,  if  the  right  be 
not  acquired  or  the  possession  obtained  by  the  legatee  or  nezt-of-* 
kin,  such  and  such  only  being  the  parties  indicated  by  the  statute, 
the  stamp  duty  does  not  attach. 

The  next  question  is,  whether  the  property  in  the  present  case 
devolved  upon  the  next-of-kin  as  such  ?  It  has  been  admitted  that 
if  the  grant  had  originally  been  made  to  Denham  Norreys  and 
his  heirs,  the  estate  could  not  have  devolved  upon  his  next-of-kin. 
In  this  case  there  is  no  will,  which  is  important,  as,  in  case  the 
annuity  had  been  bequeathed  to  a  legatee,  the  case  might  have 
been  regarded  in  a  different  aspect;  but  there  being  no  will,  it 
is  clear  that  if  this  property  had  been  limited  in  the  original  grant, 
as  it  appears  to  have  been  in  the  subsequent  assignment,  it  would 
not  have  been  chargeable  with  legacy  duty.  Now  in  this  case  the 
title  of  Mathew  Franks  to  this  annuity  is  complete.  It  is  granted 
to  him  under  tlie  provisions  of  an  Act  of  Parliament  empowering 
such  grants,  and  this  grant  is  quite  as  valid  as  if  it  were  the  case 
of  an  individual  in  a  private  capacity  who  had  granted  a  personal 
annuity  to  another.  The  annuity  is  then  assigned  by  the  original 
grantee  to  Denham  Jephson  and  his  heirs ;  and  unless  there  be 
something  in  the  nature  of  an  annuity  not  granted  originally  to 
a  man  and  Ins  heirs,  to  distinguish  it  from  an  annuity  that  has  been 
so  limited,  the  two  cases  cannot  be  distinguished.  There  appears  to 
me  to  be  no  distinction  between  the  case  of  an  annuity  so  created 
originally,  and  one  assigned  in  that  course  of  devolution.  I  can  see 
no  reason  why  the  same  rule  should  not  apply  to  both  cases.  The 
estate  id  in  either  case  equally  transmissible  to  the  heir,  and  this 
is  the  distinction  which  is  of  importance. 

We  must  therefore  decide  in  the  present  case  that  the  property 
is  not  within  the  provisions  of  the  Stamp  Act  imposing  this  duty. 
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H.  T.  1852.       Pbhnefatheb,  B. 

c<wyc<r.  ^^^  things  are  necessary  in   this  case,  in  order   to   estaUish 

HE  QUE  ^^^  right  of  the  Crown  to  duty;  firsts  that  this  property  is  in  its 
VORRBT8.  nature  personal  estate,  and  secondly,  that  it  ought  to  go  distrilra- 
tively  as  personal  estate,  there  being  no  wilL  K  such  property, 
though  personal  in  its  nature,  be  limited  to  a  man  and  his  heirSi 
it  is  not  distributable  as  personal  estate;  but  after  the  death 
of  the  grantee  it  will  go  to  his  heirs;  and  in  that  case  will 
not  be  subject  to  duty.  The  only  question  here  is,  whether  the 
fact  of  the  original  grant  being  for  the  life  of  the  grantee  can 
'  make  any  difference  ?     It  appears  that  this  grantee,  by  the  manner 

in  which  he  dealt  with  it,  gave  it  a  new  character.  The  person 
to  whom  he  assigned  it  died  intestate,  and  no  one  claims  it  as  his 
personal  representative.  It  is  unnecessary  to  consider  what  the 
effect  would  have  been  if  the  assignee  had  bequeathed  it  by  his 
will;  in  this  case  there  was  no  will,  and  the  property  therefore 
devolved  upon  the  heir,  and  was  consequently  not  within  the 
Statute  of  Distributions.  The  cases  which  have  been  cited  show 
that  if  this  annuity  had  originally  been  limited  to  Denham  Jephson 
and  his  heirs,  it  would  have  gone  in  that  course  of  devolution ;  and 
the  mode  of  limitation  in  the  present  case  makes  no  substantial 
difference,  the  effect  being  in  both  instances  to  designate  a  particular 
person  to  whom  the  estate  is  limited.  As  this  is  a  case  between 
the  Crown  and  a  subject,  and  one  in  which  the  latter,  if  unsuc- 
cessful, has  no  power  of  appeal,  although  the  Crown  will  not  b^ 
finally  bound  by  our  decision,  we  ought  not  to  decide  against  the 
subject,  except  upon  the  clearest  principle,  where  there  does  not 
appear  to  be  any  direct  authority  in  point. 

Lefrot,  6. 

I  fully  concur  with  the  judgments  which  have  been  pronounced. 
If  the  question  admitted  of  any  doubt,  I  should  feel  bound  to  decide 
in  favour  of  the  subject,  for  the  very  excellent  reasons  which 
have  been  mentioned  at  the  close  of  his  judgment  by  my  Brother 
FsNNEFATHER,  as  the  subjcct  would  otherwise  be  without  redress ; 
but  while  1  make  this  observation,  I  have  not  any  doubt  as  to 
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the  correctness  of  the  decision  of  the  Court.      Two  questions  arise  H.  T.  1852. 

in  deciding  the  present  motion  ;  first,  in  respect  of  the  Act  of  Par-      «^ y '* 

liament  imposing  the  duty ;   and  it  is  clear  that  it  imposes  this 

h'abilitj  in  respect  of  the  property  to  which  the  person  charged     nobbets. 

with  the  duty  has  become  entitled,  either  as  legatee  or  next-of-kin ; 

but  in  either  case  it  is  a  personal  liability.     In  the  present  case, 

the  grantee  having  died  intestate,  there  can  be  no  question  raised  as 

to  the  liability  of  a  legatee,  and  if  the  property  devolve  upon  the 

heir,  the  next-of-kin  cannot  claim  it.     Then  the  question  remains, 

does  it  go  to  the  heir  under  this  grant,  being  a  species  of  property 

which  would  not  have  devolved  upon  him  without  special  limitation? 

The  grant  was  made  to  a  man  and  his  heirs  by  a  person  who  holds 

a  life  estate  in  the  property ;   and .  we  must  consider  whether  the 

assignor  had  power  thus  to  limit  the  grant.     The  rule  of  law  is, 

that  every  instrument  is  to  be   so  construed  as  most  effectually 

to  carry  out  the  intention  of  the  person  executing  it.    This  purports 

to  be  an  assignment  of  the  assignor's  estate,  which  may  be  dealt 

with   in  this  manner,  without   interfering  with   or  qualifying  the 

original  grant.     Why  may  not  a  man  having  a  life  estate  grant 

it  to  any  other  man  for  his  life,  and  after  his  death  to  his  heirs, 

provided  he  does  not  exceed  the  limits  of  his  original  estate?    It 

appears  from  the  leading  case  before   Lord  Hardwicke,  cited  in 

the  argument,  that  a  man  may  limit  an  estate  of  this  nature  by 

creating  a  life  estate  in  it,  and  a  further  estate  in  tail,  and  that 

he  may  vary  the  grant  as  he  pleases.     I  do  not  see   why  such  a 

course  of  limitation  may  not  be  adopted  in  this  case  as  well  as 

in   that;   and  that,   in   the  words  of  my  Brother  Pennefather, 

a  person   may  be   designated   to  take   the   estate.      Suppose  the 

original  grantee  had  wished  to  settle  the  property  upon  his  son,  he 

might  have  created  an  estate  of  this  nature,  and  named  each  of 

the  persons  who  should  hold  the  estate  in  succession.     There  is 

nothing  to  prevent  him   adopting   a  similar  course,  and  leaving 

the  law  to  designate  the^rson  on  whom  the  estate  was  to  devolve, 

instead  of  naming  that  person  himself.      I  therefore  think  that 

no  legacy  duty  10-  pftyable  in  respect  of  this  property. 

Rule  diacharged. 
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E.  T.  1852. 

Exchequer, 


THE   GUARDIANS   OF   THE   POOR   OF    THE 
CARRICK-ON-SHANNON  UNION 


V. 


April  20,   24, 
MayS, 


THE  GUARANTEE  SOCIETY. 

Assumpsit. — The  declaration  stated  that  "  The  Guardians  of  the 
*'  poor  of  the  Carrick-on- Shannon  union  complain  of  James  MurxiOy 
"  secretary  of  the  Guarantee  Society,  as  tlie  nominal  defendant,  &c^ 


A  contract  in 
writing    was 
entered    into 
between     a 
Goarantee  So- 
first  part,  and  "  ^^^  ^^^*  theretofore  and  before  the  making  of  the  agreement  and 
•*A    and  B, 
the  Vicc-gnar- 
dians,  or   the 
Vice-guar- 
dians for   the 


''promise  by  the  said  Society  as  thereinaf^r  mentioned,   to  wit, 

"on  &c.,  at  &c.,  certain  townUnds  were  duly  united,  pursoant  to 

.     ^  .      ^     ''  the  statutable  enactments  in  such  case,  &c.,  to  be  a  union  for  the 
time  being,  for  '        '  ""^ 

and  on  lehalf  "  relief  of  the  destitute  poor,  by  the  name  of  the  Carrick-on-Shannon 
oftheCarrick- 

"  union 


»     iC 


and  afterwards,  and  before  the  making  of  the  promise  and 

agreement,  by  &c,,  on  &c.,  at  <&c.,  a  Board  of  Guardians  of  the 

"  poor  for  the  said  union  was  duly  constituted,  and  the  Guardians 

"  were  then  and  there  duly  elected,  and  the  said  Guardians  then  and 


on-SIiannon 
Union,  of  the 
second    part, 
whereby    the 
former  agreed, 
for  the  consi- 
deration  there- 
in mentioned, 

that  dnring  the  emplo}'ment  of  C  as  collector  uf  poor-rate,  the  funds  of  the  Society 
should  be  Uable  to  pay  to  the  party  of  the  second  ])art,  **  and  to  the  persons  for  the 
time  being  constituting  the  said  Vice -guardians,  within  three  months  after  particu- 
lars of  the  loss  should  l>c  furnished,  (ul  such  loss  not  exi^eeding  £500  as  the  party 
of  the  second  part,  and  the  persons  for  the  time  being  constituting  Vii*c-guardian8, 
may  sustain,  from  any  act  or  fraud  or  dislionesty  committed  by  C."  lliis  agreement 
was  not  under  seal.  A  and  B  having  l>ccn  removed  from  the  office  of  Vice-guar- 
dians, and  the  former  Guardians  reinstated,  the  latter  brought  aMump»it  against  the 
Guarantee  Society,  default  having  l>een  made  by  C  in  tlie  payment  over  of  poor- 
rates  which  he  hod  collected ;  and  the  declaration,  having  set  forth  the  agreement* 
proceeded  to  aver  that  A  and'B,  rel}ing  on  the  above-mentioned  guarantee,  had 
taken  C  into  their  service,  as  collector  of  poor-rates,  and  that  he  had  accepted  that 
office,  and  that  the  clerk  of  the  union  had  delivered  to  him  **  a  collecting  book," 
*'  a  rate-receipt  check  book,"  and  *'  rate-receipt  abstracts,"  and  that  it  then  and  there 
became  the  duty  of  C  to  collect  the  rates,  and  to  pay  over  the  receipts  to  the  treasurer 
of  the  union.  It  also  averred  that  he  had  received  certain  snms  of  money  as  such 
collector,  and  did  not  pay  them  over,  but  fraudulently  converted  them,  and  that  the 
(iuardians  had  thereby  sustained  loss  to  a  certain  amount :  and  averred  breach  of 
tiieir  contract  by  the  Guarantee  Society. 

Held,  on  demurrer,  that  tlic  autliority  of  the  collector  to  receive  the  rates  was 
derived  from  his  warrant,  and  therefore  that  the  declaration  was  bad,  for  the  want 
of  an  averment  of  the  issuing  of  a  warrant  to  him. 

Semble — The  present  Guardians  are  entitled  to  maintain  this  action  under  the 
terms  of  the  agreement,  but  the  defendants'  liability  must  be  limited  to  the  time 
during  which  the  Vice-guardians  held  office. 


UNION 

V, 

OUABANTBB 

80GIETT. 
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^^  there  became  and  were,  bj  virtue  of  the  statutable  enactments  in   E.  T.  1852« 
*' such  case  made  and  provided,  the  Guardians  of  the  poor  of  the     ^ — Z— / 

CARRICK'ON' 

**  Carrick-on- Shannon  union.  And  afterwards,  and  before  the  making      shannon 

**  of  the  said  promise  and  agreement,  to  wit,  on  &c^  at  &c.,  the  said 

'^  Board  of  Guardians  was  duly  dissolved  bj  the  Commissioners  for 

**  administering  the  Laws  for  the  relief  of  the  Poor  in  Ireland,  and 

**  one  Richard  Robinson  and  Rodolphus  Mortimer  were  then  and 

"  ther^  duly  appointed  bj  the  said  Commissioners  paid  officers,  to 

**  carry  into  execution  the  provisions  of  the  several  statutable  enact- 

**  ments  for  the  relief  of  the  poor  in  Ireland,  and  were  then  and  there 

^*  duly  empowered  by  the  said  Commissioners  to  act  as  Guardians  of 

*^  the  said  union  ;  and  the  said  R.  R.  and  R.  M.  then  and  there  duly 

*^  accepted  the  said  office,  and  then  and  there  acted  as  such  Guardians, 

*'  and  then  and  there,  while  they  so  acted,  became  and  were  the  Guar- 

**  dians  of  the  poor  of  the  Carrick-on- Shannon  union,  pursuant,  <&c.; 

^^  of  all  which  the  said  Society  had  then  and  there  due  notice.   And 

**  whereas  also,  after  the  making,  &c.,  and  after  the  happening  of  the 

'*  loss  thereinafter  mentioned,  and  aUter  the  delivery  and  receipt  of 

**  the  particulars  and  proof  of  said  loss  as  thereinafter  mentioned, 

**  and  before  the  commencement  of  the  action,  to  wit,  on  &c^  at  &c., 

'*  the  Commissioners  for,  &c.,  duly  revoked  and  determined  the  said 

''  appointment  of  the  said  R.  R.  and  R.  M.,  pursuant,  &c. ;  and  after- 

^*  wards,  and  before  the  commencement  of  the  action,  to  wit,  on  &c., 

* 

**  at  &c.,  the  plaintiffs  were  duly  constituted  and  elected  to  be  the 
^*  Guardians  of  the  said  union,  pursuant,  &c.,  and  then  and  there 
''  became  and  were,  and  still  are,  the  Guardians  of  the  poor  of  the 
"  said  union,  pursuant,  &c. ;  of  all  which  the  said  Society  then  and 
**  there  had  notice.  And  whereas  also,  whilst  the  said  R.  R.  and 
*^  R.  M.  acted  as  such  Guardians  as  aforesaid,  and  whilst  they  were 
*'  the  Guardians  of  the  poor  of,  &c.,  to  wit  on  the  1st  day  of  Novem- 
^*  ber  1 849,  one  James  Scott  requested  the  said  Guardians  of  &c^  to 
"  wit  the  said  R.  R.  and  R.  M.,  to  take  him  into  the  service  of  the 
^'  said  Guardians  of  &c.,  in  the  capacity  of  collector  of-  poor-rates 
*^  within  the  said  union,  to  wit  in  the  Elphin,  Kilblass  and  Aughrim 
**  electoral  divisions  of  the  said  union,  to  which  said  request  the  said 
"  Guardians  then  and  there  agreed,  provided  the  said  Society  would 
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E^T.  12852;  **  guarantee  the  Guardians  of,  dto^  againat  all  I09B  not  exeeMwg 
"  the  sun  of  £500,  whicb  the  aaid  Guardians  migh*  snatftiii  from 


BHAVvoN     ^'any  act  of  fraud  or  diabonesl^.  eommitted  b^  Ihok  aaid  J.  S.  wSba 
-p.  "  the  20th  day  of  June  then  last  past,  and  during  his  continiianoe  in 

^BOGBT™  *'^^®  service  of  the  Guardians  of,  &c.,  in  the  eapaci^  aforesaid ;  of 
''all  which  the  said  Society  had  notice.  And  the  plaintifb  aver 
*'  that  thereupon  aflervrards,  and  before  the  said  J.  S.  was  taken  into 
"  the  service  of  the  said  Guardians,  &c^  to  wit  on  the  Ist  of  ^ngosl 
"  1849f  at  &c^  the  said  Society  agreed  with  and  promised  the  Gnar- 
"  dians  of,  &c^  to  wit  the  said  R.  R.  and  R.  M.,  who  then  and  there 
"were  aoting  as  such  Guardians,  as  aforesaid,  and  then  and  there 
"were  the  Guardians  of  the  poor  of,  <&c.,  as  aforesaid ;  of  all  which 
"  the  said  Society  had  notice :  which  promise  and  agreement  were  in 
"  writing,  and  in  the  words,  letters  and  figures  following,  that  ia  to 
"  say  I — 

"  Public  Companies'  Form  of  agreement — ^No.  5267.  £500.  Qua- 
"rantee  Society,  No.  19»  Birche's  Lane,  London,  establiehed  1840, 
"  empowered  by  special  Act  of  Parliament,  5  Vie^  session  1842. — 
"Agreement  made  on  the  1st  of  August  1849,  between  the  under- 
*'  signed  three  Directors  of  the  Guarantee  Society,  on  behalf  of  the 
"  said  Society,  of  the  first  part,  and  Richard  Robinson  and  Bodd- 
*'  phus  Mortimer,  Esqrs.,  the  Vice-guardians,  or  the  Vice-guardians 
^'  for  the  time  being,  for  and  on  behalf  of  the  Carrick-on- Shannon 
"union,  in  that  part  of  the  United  £dngdom  called  Lnsland,  of 
"the  second  part." 

And  the  agreement  as  set  out  in  the  declaration  proceeded  to 
state,  that  "  The  said  Directors  of  the  Guarantee  Society,  in  coo-' 
"  sideration  of  £5.  3s.  Od.  paid  on  behalf  of  the  party  of  the  second 
"  part,  agree  with  the  party  of  the  second  part,  that  during  the  then 
"current  year,  and  every  successive  year  in  which  the  sum  of  £5 
"  shall  be  paid  to  them,  and  they  shall  accept  the  same,  during  the 
"  service  of  James  Edward  Scott  as  collector  of  poor  rates,  the  funds 
"  and  property  of  the  Society  (on  the  conditions  contained  in  the 
"deed  of  settlement  of  the  said  Society)  shall  be  liable  to  pay  to 
"the  party  hereto  of  the  second  part,  'and  the  persons  fiir  the 
"time  being  constituting  the  said  Vice-guardians,'  at  the  expira- 
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"tioii  of  three  months  after  full  particulars  and  proof  furnished  E.  T.  1852. 

Kxchequer. 
**  to  the  Society  of  the  loss  incurred,  verified,  if  so  required,  by  affir-      — -n ' 

CABRICK-ON- 

*'  mation  under  5  Sl  6  W.  4,  c.  62,  all  such  loss  not  exceeding  £500,      shannon 
**  and  happening  within  a  specified  time,  as  the  party  of  the  second  p, 

OTi  A  It  A  Ttf  *P tt  tt 

^'  part,  and  the  persons  for  the  time  being  constituting  the  said  Vice-  socibtt. 
'*  guardians,  may  sustain  from  any  act  of  fraud  or  dishonesty  in  the 
"  persons  employed ;  provided  that  the  answers  hereto  given  by  the 
**  said  party  to  the  second  part  to  the  questions  lettered  from  A  to  I 
"inclusive  be  in  all  respects  true  and  correct;  and  that  the  said 
"  party  hereto  of  the  second  part  do,  within  ten  days  after  the  dis- 
"  covery  of  any  fraud  or  dishonesty  of  the  person  employed,  and  of 
**  any  matter  in  respect  of  which  any  claim  may  be  intended  to  be 
**  made,  give  notice  in  writing  thereof,  as  far  as  the  case  will  admit ; 
''  and  that  after  such  discovery,  the  guarantee  therein  contained  shall 
"  be  at  an  end  as  to  any  subsequent  loss  by  any  act  of  fraud  or  dis- 
**  honesty  of  the  party  employed."  The  agreement  also  contained  a 
proviso,  *'  That  the  party  making  any  such  claim  should  thereupon 
"  execute  these  presents,  and  if  required  by  the  said  Society,  when 
"  lawful,  arrest  the  person  employed,  for  any  offence  that  he  may 
''  have  committed  in  such  default,  and  supply  necessary  evidence 
'*  of  such  default ;  the  party  of  the  second  part  being  indemnified 
^*  from  all  damages  occasioned  thereby :  and  that  where  any  such 
'*  loss  shall  have  been  satisfied  by  the  Society,  satisfaction  for  such 
"  claims  shall  be  indorsed  and  signed,  and  the  present  agreement 
**  given  unto  and  for  the  benefit  of  the  Society. 

(Signed) 

"J.  L.  Price,      ^  Directors  of 

"  P.  CoLquHouN,  Y  the 

*'  J.  Benson,        J    Guarantee  Society. 

'*  rodolphus  mobtibier. 

*' Richard  Robinson. 
*'  Robert  Scrivener,  Accountant-general. 
"Witness  to  the  signature  of  employer,  John  B.,  Clerk.    Ex- 
"amined  and  registered,  J.  M." 

Averments,  that  the  conditions  contained  in  the  deed  of  settle- 
ment referred  to  are  the  same  as  those  contained  in  the  agreement 
VOL.  2.  54  L 
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£.  T.  1862.  set  forth;  that  the  answers  given  bj  the  Guardians  of  the  poor  of 
Eacktqutr, 

. '     the  Carrick-on- Shannon  union,  to  wit,  bj  the  said   R.  Robiiiaon 

CABBIOK-OH 

8HAMNOH      and  Rodolphus  Mortimer,  who  were  then  acting  as  such  Guardians^ 

VNION  r-%  i*  I.J 

V.  and  were  such  Guardians,  of  which  the  Society  had  notice,  and 

OUABAHTKB 

80CUITT.  referred  to  in  the  agreement  set  forth,  were  answers  to  ques- 
tions contained  in  a  paper  called  '*  Form  of  Proposal  for  Guaran- 
tee," by  which  the  said  R.  Robinson  and  R.  Mortimer,  being  such 
Guardians,  declared  that  the  employers  who  required  the  guarantee 
are  the  Vice-guardians  of  the  Carrick-on-Shannon  union,  reaiding 
at  Carrick-on-Shannon,  meaning  thereby  the  Guardians  of  the 
poor  of  the  Carrick-on-Shannon  union  ;  that  the  applicant  J.  £• 
Scott  had  collected  the  last  two  raten,  and  received  the  appoint- 
ment on  his  own  responsibility;  that  the  necessity  for  giving 
security  arose  by  Act  of  Parliament ;  that  the  amount  required  was 
£500,  and  the  only  security  ;  that  the  office  of  the  applicant  was 
that  of  collector  of  poor-rates,  the  salary  one  shilling  in  the  pound 
percentage,  with  no  allowance  for  travelling  expenses  ;  that  the 
accounts  of  the  applicant  would  be  audited  once  a-week,  and  the 
money  lodged  in  bank  once  a-week ;  that  no  stock  in  trade  would 
be  entrusted  to  his  custody  for  sale ;  that  the  checks  used  to  secure 
accuracy  in  his  accounts,  and  the  period  the  employer  would  balance 
and  close  his  cash  accounts,  would  bo,  that  his  accounts  should  be 
audited  once  a-week ;  that  no  balance  should  be  allowed  to  remain 
in  his  hands;  that  there  was  no  outsUinding  account  due  from  the 
applicant  to  the  employer ;  that  the  Christian  and  surnames  of  the 
party  to  whom  the  security  was  to  be  made  were  Richard  Ro- 
binson and  Rodolphus  Mortimer,  meaning  that  the  security  was  to 
be  made  to  these  parties  as  such  paid  officers  then  and  there  acting, 
and  being  the  Guardians  of  the  poor  of  the  Carrick-on-Shannon 
union ;  ^f  which  the  Society  had  notice. — Averment,  that  these 
answers  are  true  and  correct;  that  the  Guardians  of  the  poor  of  the 
Carrick-on-Shannon  union,  to  wit,  the  said  Richard  Robinson  and 
Rodolphus  Mortimer,  being  and  acting  as  such  Guardians,  and  rely- 
ing on  such  guarantee,  took  the  said  J.  S.  into  their  service  as  such 
collector  of  poor-rates  in  the  said  electoral  divisions,  and  that 
he  accepted  the  said  office  of  poor-rate  collector,  and  continued  so  ia 
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that  capacity  ;  that  upon  the  said  J.  S.  being  taken  into  the  service  0.  T.  1852. 
of  the  said  Guardians  as  aforesaid,  the  clerk  of  the  said   union,  /^'' 

CAEBIGK-ON- 

to  wit,  one  John  Bojce,  who  then  and  there  was  the  clerk   of     sH^NNoif 
the  said  union,  then  and  there  delivered  to  the  said  J.  S.  as  such  ^^ 

collector  as  aforesaid  a  collecting  book,  a  rate-receipt  check-book,  ^^^^^JJ** 
and  rate-receipt  abstracts,  and  that  it  then  and  there  became  and 
was  the  duty  of  the  said  J.  S.  as  such  collector  to  collect  with  due 
diligence  all  moneys  payable  on  account  of  poor-rates  for  the  district 
to  which  he  was  so  appointed  collector  as  aforesaid,  to  wit  <&c.,  and 
to  give  receipts  out  of  the  said  receipt  check-book  to  all  persons  from 
whom  he  should  receive  any  rates,  and  to  pay  over  to  the  treasurer 
of  the  said  union,  to  wit,  to  <&c.,  on  account  of  the  said  Guardians 
weekly,  and  whenever  the  same  in  his  hands  should  amount  to  £50, 
all  moneys  collected  by  him  as  such  collector,  and  also  to  submit  the 
said  collecting-book,  rate-receipt  check-'book,  and  rate-receipt  ab- 
stracts to  the  said  clerk  of  the  union,  and  also  at  the  same  time  to 
produce  to  the  said  clerk  the  receipts  of  the  said  treasurer.  Avers, 
that  although  the  said  J.  S.  as  such  collector  did  receive  divers  sums 
payable  as  poor-rates  from  divers  persons  liable  to  pay  poor-rates, 
&c.,  amounting  to,  &c.,  yet  he  did  not  pay  them  to  the  treasurer,  nor 
produce  his  books  to  the  clerk,  although  the  latter  was  willing  to 
audit  them,  but  fraudulently  converted  the  moneys  he  had  so  received 
to  his  own  use,  by  reason  of  which  default  the  Guardians  had  sus- 
tained a  loss,  &c.  Avers,  that  said  acts  of  fraud  were  first  discovered 
by  the  Guardians  on  the  16th  of  September  1850,  and  not  before, 
and  that  notice  was  given  to  the  defendants  within  ten  days  after. 
Avers  general  performance  by  the  plaintiffs,  and  breach  by  defend- 
ants. 

There  was  a  second  count  stating  the  demand  in  a  similar  form, 
but  averring  that  the  Guardians  continued  the  collector  in  their 
service  at  his  request. 

There  was  also  a  count  for  money  had  and  received. 

Demurrer,  in  which  the  following  points  were  noted :— >That  the 
agreement  stated  in  the  first  count  appears  to  have  been  piade  by 
the  Guarantee  Society  and  Richard  Robinson  and  Rodolpus  Mor- 
timer in  their  individual  capacities,  and  that  it  does  not  appear  that 
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£.  T.  1852.  the  plaintiffs  were  parties  to  it,  the  agreement  not  appearing  to  have 
Exchequer, 

V    -  '     been  made  with  the  Guardians  in  their  corporate  capacity,  nor  with 

CARRICK-ON-  *r  ^w 

SHANNON      any  person  on  behalf  of  the  Guardians  ;  that  it  does  not  appear  that 

UNION 

V.  the  collector  was  required  to  subject  his  accounts  to  audita  or  that 

O  IT  AR  ANTSE 

80CIBTT.  ^^  refused  to  do  so,  or  that  notice  of  his  refusal  was  given  to  the 
defendants  ;  that  it  does  not  appear  that  the  persons  for  'whom  it  is 
aUeged  that  the  collector  received  poor-rates  were  in  occupation,  or 
otherwise  interested  in  lands  so  as  to  be  liable  to  pay  poor-rate  ;  that 
it  does  not  appear  that  the  collector  was  duly  authorised  to  collect 
poor-rates,  or  what  poor-rates  he  was  authorised  to  collect. 

There  were  similar  causes  of  demurrer  noted  to  the  second  count ; 
and  to  the  third  the  defendants  pleaded  the  general  issue. 

Joinder  in  demurrer,  and  similiter. 


Hayes  (with  J.  D.  Fitzgerald)^  for  the  demurrer. 

The  plaintifis  have  no  right  of  action ;  they  are  not  the  parties 
to  sue,  as  the  contract  was  made  with  the  Vice-guardians,  a  totally 
distinct  body  from  the  Guardians,  who  are  a  corporation,  and  should 
contract  under  seal ;  and  the  intention  evidently  was  to  confine  the 
contract  to  the  period  of  office  of  the  Vice-guardians.  The  ques- 
tion has  been  decided  in  The  Guardians  of  Waterford  Union  ▼. 
Walsh  (a)  ;  Dance  v.  Girdler  {b).  The  object  of  the  28th  section 
of  the  Poor-law  Act  ( I  &  2  Vic.  c.  56)  is  to  show  how  the  business 
of  the  Board  of  Guardians  is  to  be  transacted  ;  and  it  may  be  ad- 
mitted that  if  this  purported  to  be  a  contract  by  the  Board,  and 
were  so  signed  by  the  two  Vice-guardians,  it  would  have  bound  the 
Board.  The  question,  however,  rests  on  the  construction  of  the 
contract,  whether  it  was  the  intention  of  the  Company  to  have  con- 
tracted, except  with  the  Vice-guardians  ?  and  the  contract  on  the 
face  of  it  purports  to  be  neither  with  the  Board  of  Guardians  nor 
on  its  behalf:  Rex  v.  Patrick  (c). — [Gbeene,  B.  There  is  an  aver- 
ment in  the  declaration^  that  the  Vice-guardians  are  the  Guardians, 
and  by  the  demurrer  that  is  admitted.] — Further,  it  does  not  appear 
that  Scott  was  ever  duly  authorised  to  collect  the  rates,  there  being 

(a)  1  It.  Law  Rep.  373.  (b)  1  Bos.  &  P.,  N.  R.,  34. 

(c)  1  Leath,  C.  C,  253. 
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no  averment  that  a  warrant  was  delivered  to  him,  which  would  be  E.  T.  1852. 

Elxchequer. 
liis  authority  under  the  73rd  section.    Thirdly,  the  contract  is  based      > , ' 

,  GABBICK-OM- 

on  the  answers  by  the  Guardians  to  the  queries  as  to  the  duties  and      shannon 

TTNION 

responsibilities  of  the  collector.     Among  them  it  is  stated  that  his  ^^ 

accounts  would  be  audited  weekly ;  there  is  no  averment  that  this      society. 
was  done. — [Pigot,  C.  B.     Suppose  the  non-auditing  was  in  conse- 
quence of  his  default  ?] — Then  the  Company  should  at  once  have 
been  apprised  of  it.     These  provisoes  affected  the  contract  in  its 
essence. 


Carleton  (with  Brooke  and  Robinson)^  contra. 

The  contract  is  made  with  the  Guardians  generally.  It  is  not 
necessary  that  the  name  of  a  corporation  should  be  set  forth  with 
literal  accuracy.  A  distinction  is  taken  in  the  old  cases  between 
variances  in  the  body  and  substance  of  the  name,  and  in  what  are 
called  tlic  "  excrescences  :"  Ayretfi  case  (a)  ;  PitU  v.  James  {b) ; 
Marriott  and  PascaVs  c(ue  (c).  The  body  and  substance  of  the 
name  is  here  ;  and  even  though  the  contract  is  entered  into  with 
individuals,  if  it  be  for  the  benefit  of  the  corporation,  it  may  sue  on 
it :  Sydney  College  v.  Davenport  (d),  1  &  2  Vic.  c.  54,  s.  27,  pre- 
scribes the  name  of  the  corporation.  There  is  no  such  term  recog- 
nised in  the  Poor-law  Acts  as  "  Vice-guardians."  They  become 
the  corporation  for  the  time  being ;  and  the  word  "  Vice"  may  be 
regarded  as  an  "  excrescence."  Then  the  28th  section  of  1  &  2 
Vic,  c.  56,  prescribes  the  manner  in  which  a  contract  may  be 
entered  into  by  Boards  of  Guardians,  and  the  present  contract  is 
in  conformity  with  that  section.  The  case  of  7%c  Waterford  Union 
V.  Walsh  was  that  of  a  contract  under  seal,  and  no  part  of  the 
name  of  the  corporation  was  contained  in  it ;  it  was  a  bond,  and 
made  payable  to  the  Vice-guardians  by  name. 

As  to  the  objection  that  the  contract  is  not  under  seal,  the  28th 
section  of  the  Poor-law  Act  dispenses  with  that  necessity :  Ryan  v. 
Guardians  of  Kildysart  Union  {e). — [Pioot,  C.  B.     That  was  the 

(a)  11  Rep.  20,  6.  (6)  Hob.  124. 

(c)  1  Leon.  161.  (rf)  1  Wils.  85. 

(«)  2  It.  Com.  Law  R6p.  1 ;  S.  C.  4  Ir.  Jur.  30. 
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E.  T.  1 852.  ease  of  an  appointmeut  of  a  medioal  officer,  and  we  held  that  nek 

eyngr.      ^^  appoifUmefU  was  governed  by  the  authority  of  a  case  before  Lord 

SHANNOM      Raymond — Rex  v.  Chalk — and  by  an  order  of  the  Poor-law  Com- 

UNION       misaioners  specially  applying  to  it.     That  decision  is  not  applicable 

GUARANTEE    ^  ^^iQ  prcscut  casc.     Your  difficulty  is  that  you  have  no  contract 
under  seal,  nor  in  compliance  with  the  28th  section  of  the  Poor-law 
Act,  which  dispenses  with  the  necessity  for  a  seal,  substituting  for 
it  the  signature  of  three  Guardians  to  the  acts  of  the  majority  of 
the  Board.] — The  main  object  of  that  section  was  to  insure  that  no 
act  should  be  done  or  contract  entered  into  by  less  than  three  Guar- 
<rmns,  and  to  make  the  acts  of  the  majority  of  the  Board,  when 
authenticated  by  the  signature  of  three,  as  valid  as  if  done  by  the 
whole  Board  ;  and  here  there  is  the  signature  of  both   the  Vice- 
guardians,    who    represent   the    Board.     But    the    Act     nowhere 
requires  that  contracts  under  it  should  be  under  seal ;  on  the  con- 
trary, the  scope  of  it  is  to  exempt  Boards  of  Guardians  from  the 
operation  of  that  stringent  rule.     Besides,  this  contract   has  been 
executed  by  the  Guardians ;  tliey  have  paid  the  annual  promiom : 
Taylor  on  Evid.y  p.  664  ;  Fishmof^gers'  Company  v.  jRoberUon  (a). 
As  to  the  auditing  the  collector*6  accounts,  that  part  of  his  duty  is 
by  the  statute,  which  the  defendants  are  bound  to  know,  under  the 
control,  not  of  the  Board,  but  of  the  Commissioners ;  and  we  aver 
that  it  was  his  duty  to  produce  his  books  to  the  clerk  of  the  union 
weekly  to  be  audited  ;  that  the  clerk  was  ready  and  willing  to  audit 
them,  but  that  lie  did  not  produce  them.  This  was  part  of  hb  default. 
As  to  the  absence  of  an  averment  of  tlie  delivery  of  the  collection 
warrant,  the  averment  is  that  Scott  was  appointed  collector,  and 
^*  as  such  collector  received  divers  sums  payable  as  poor-rates  from 
divers  persons  liable  to  poor-rates,  in  the  electoral  divisions  of/*  die, 
over  which  he  was  appointed.     The  liability  therefore  of  the  defend- 
ants arose  on  his  receipt,  and  neglect  to  pay  over,  independently  of 
any  warrant. — [Pigot,  C.  B.    There  is  a  case,  Kemp  v.  WiggeU{b\ 
decided  on  the  authority  of  Webb  v.  James  (c),  applicable  to  this 
case.] — Kemp  v.    Wiggett  is  distinguishable.      By  the  agreement 

(a)  5  M.  &  Gr.  131  ;  S.  C.  6  Sc.  N.  R.  68. 
(6)  10  C.  a  35.  {c)  7  M.  A  W.  279. 
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80CISTT. 
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here  tliere  is  a  liability  for  the  fraud  of  the  party,  which  did  not  K.  T.  1862. 
exist  there.     If  the  collector  here  had   received  the  rates  without      ,     _ ' 

CARRICK-ON- 

a  warrant,  and  made  awaj  with  them,  that  would  be  a  breach  of      shannon 
his  duty  within  the  agreement. 

J,  D.  Fitzgerald,  in  reply. 

There  is  no  positive  averment  in  the  declaration  of  any  contract 
with  the  plaintiffs — nowhere  a  promise  by  the  defendant,  nor  consi- 
deration stated,  except  in  the  writing  set  out,  which  is  only  evidence 
of  a  contract. — [^CarUton  cited  Bainbrigge  v.  Wade  (a)]. — The 
absence  of  an  averment  of  the  delivery  of  the  warrant  to  the 
collector  is  fatal :  Kemp  v.  WiggeU,  To  make  the  defendants  liable, 
there  must  be  both  fraud  by  the  collector  and  loss  to  the  plain titifs. 
But  the  collector's  authority  is  derived  solely  from  his  warrant,  and 
if  payment  were  made  to  him  without  a  warrant,  the  ratepayers 
would  be  liable  to  pay  a  second  time.  There  could  therefore  be  no 
loss  to  the  plaintiffs  until  the  warrant  was  delivered ;  and  though 
this  would  not  be  a  defence  to  the  collector  himself  in  an  action  by 
the  Guardians,  it  would  to  his  sureties.  As  to  the  execution  of  the 
contract,  the  plaintiffs  cannot  enter  into  such  contract  as  the  present 
except  under  seal :  Lamprell  v.  BiUericay  Union  {h) ;  Diggle  v. 
London  and  Blackwall  Railway  (c). 

Cur,   ad,   vult. 


PiGOT,  C.  B. 

The  question  in  this  case  arises  on  demurrer  to  the  declaration.  May  8. 
upon  a  contract,  by  which  the  defendant  became  liable  in  these 
terms — [Reculs  the  agreement]. — The  declaration  proceeds  to  state 
the  appointment  of  Scott,  and  that  he  committed  default  in  the  fol- 
lowing respect,  viz. : — That  the  clerk  of  the  union  delivered  to  him 
a  '^  collecting  book,"  a  "  rate-receipt  book,"  and  '*  rate  receipts,"  and 
that  it  then  became  his  duty  to  collect  the  rates,  and  to  pay  over 
to  the  treasurer  on  account  of  the  Guardians  weekly,  or  whenever 
the  same  should  amount  to  £50,  all  moneys  collected  by  him  as  such 

(a)  15  Jur.  573.  (6)  3  Exch.  283. 

(c)  6  R.  C.  590. 
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E.  T.  1852.  collector.     Breach — That  between  certain  days  he  did,  as  such  cd- 

. ^  ^g^^:     lector,  receive  divers  sums,  &c.,  from  persons  liable,  &c.y  but  did  not 

SHANNON      P^7  them  over  as  such  collector,  &c.     Several  questions  were  raised 
during  the  argument ;  and  one  objection,  which  was  not  much  dis- 
cussed, was  re- argued  with  reference  to  some  cases  suggested  bj  the 
Court.  With  some  reluctance  we  must  hold  that  upon  that  point  this 
case  is  not  distinguishable  from  Kemp  v.  Wiggett.    The  defect  in  the 
declaration  is,  that  there  is  no  averment  that  a  "  warrant'*  was  deli* 
vered  to  the  collector.    Now,  by  the  73rd  section  of  the  Poor-law  Act, 
1  &  2  Ftc,  c.  56,  the  poor-rate  collector's  right  to  receive  the  rates 
arises  from  the  issuing  of  the  warrant  to  him  by  the  Guardians. 
That  section  enacts  that  the  collector,  as  far  as  regards  the  collee- 
tion  of  the  rates,  shall  be  deemed  a  paid  officer  of  the  union,  and 
proceeds  thus : — *'  And  it  shall  be  lawful  for  the  Guardians  of  anj 
"  union  to  issue  warrants  under  their  seal  to  each  such  collector, 
"  specifying  the  amount  of  money  to  be  levied  for  the  purposes  of 
**  the  Act ;  and  the  collector,  on  the  receipt  of  such  warrant,   is 
''  hereby  required  and  authorised  to  levy  the  money  therein  men- 
"  tioned   according  thereto ;    and  such   money  shall   and    may  be 
"  collected  and  levied,  sued  for  and  recovered  by  such  and  the  same 
«  ways  and  means  as  the  grand  jury  cess,  or  the  money  applotted 
'*  on  the  several  persons  liable  to  pay  the  same,  may  be  collected  and 
"  levied."     Therefore,  taking  the  whole  section  together,  and  especi- 
ally that  portion  of  it  which  provides  that  the  rates  shall  be  collected 
in  the  same  manner  as  the  grand  jury  cess,  it  appears  to  have  been 
the  intention  of  the  Legislature  to  require  not  only  that  the  collector 
should  have  been  appointed,  but  also  authorised  to  collect  by  the 
warrant  of  the  Guardians,  to  make  his  authority  complete.     Taking 
this  into  account,  we  have  had  in  the  present  instance  to  consider 
whether,   when   parties  liable   to   the   rate  have  paid,   though  no 
warrant  has  been  issued  to  the  collector,  and  he  commits  default  in 
not  paying  it  over,  the  contract  of  the  surety  does  not  bind  him  to 
recoup  the  Guardians  under  such  circumstances  ? 

I  own,  if  the  case  was  not  closed  by  authority,  I  should  be  dis- 
posed to  hold  that  a  person,  in  such  a  position  as  the  collector  here 
is  supposed  to  have  been,  might  fairly  be  considered  as    havine 
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received  the  money  in  the  capacity  of-  collector,  and  that  such  a  case  E.  T.  1852. 

Exchequer. 
would  be  within  this  guarantee.    In  Kemp  v.  Wiggett^  however,  and     ^--^--'^ 

CAttRICK-ON- 

Webb  V.  James^  it  was  decided  that  a  collector's  sureties  were  not     shannon 

UNION 

liable  for  the  loss  of  money  collected  without  legal  authority.     In  v, 

OUARANTEE 

Kemp  V.  Wiggett,  it  appeared  that  the  collector  had  been  provided  socibtt. 
with  the  duplicate  assessment  warrants  required  by  the  statute  with 
respect  to  one  portion  of  the  moneys  which  he  had  to  collect ;  and  as 
to  that  part  it  was  not  contended  that  the  sureties  were  not  liable ; 
but  as  to  the  other  portion,  the  Act  required  that  duplicate  assess- 
ments should  be  made  by  certain  Commissioners,  and  that  the 
warrants  should  not  be  given  out  for  a  certain  time  after  the  first 
day  for  hearing  appeajs,  in  order  to  enable  parties  who  wished  to 
dispute  the  assessments  to  appeal.  The  assessments  were  made,  and 
payment  received  from  certain  parties  before  the  time  for  appeal  had 
expired;  yet  it  was  considered  that  there  was  no  authority  under 
such  circumstances  to  the  collector  to  receive  the  money ;  and  although 
it  had  been  paid  to  him  professing  to  act  in  such  capacity,  the  Court 
held  that  he  did  not  receive  it  as  collector.  Jervis,  C.  J.  (p.  50), 
says : — "  It  is  conceded,  on  the  authority  of  Webb  v.  James,  that 
**  unless  the  defendants  are  estopped  fix)m  denying  Lee*s  authority  to 
*^  collect  the  sums  assessed  under  schedule  D,  they  can  only  be  liable 
**in  respect  of  sums  officially  received  by  the  coUector."  And  in 
p.  51 : — <<  The  question  is,  whether  he  was  authorised  to  collect  the 
**'  sums  which  he  is  charged  with  having  received  ?  That  he  was 
**  appointed  collector  is  clear ;  but  was  he  ever  armed  with  authority 
*'  as  such  collector  to  receive  the  assessments  under  schedule  D  ?  I 
*'  am  of  opinion  that  he  was  not."  Maule,  J.,  takes  the  same  view. 
It  is  impossible  to  distinguish  that  case  from  the  present.  The  only 
difference  between  the  Acts  is  one  on  which  we  were  very  anxious,  if 
possible,  to  have  founded  our  judgment: — it  was  this:  that  according 
to  the  view  of  the  Court,  in  Kemp  v.  Wiggett,  the  liability  to  pay 
the  tax  did  not  arise  until  after  the  period  for  appeal  had  passed. 
According  to  the  Poor-law  Act,  parties  are  liable  to  pay  pending 
appeal ;  but  having  regard  to  the  73rd  section,  and  to  the  principle 
on  which  these  cases  were  decided,  establishing  that  there  must  be 

full  authority  to  the  collector  to  receive  the  rate,  and  that  until  then 
VOL.   2.  55  L 
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£.  T.  1862.  he  is  not  acting  officially  within  the  terms  of  the  coatract,  we 
V- — . '*     hold  that  such  is  the  position  of  the  party  here.    In  practioe  abo  w<e 

CARRICK-ON- 

SHANNON      know  that  the  warrant  is  a  copy  of  the  asseflament ;  it  is  thai  ty 
,;.  which  the  collector  is  to  receive,  and  the  ratepayers  to  know,  tbeir 

80CIBTT.      liabdity. 

It  is  averred  in  the  declaration  that  a  '^collecting  book,"  sod 
"  rate-receipt  check  hook,''  and  "  rate-receipt  ahstracts'*  were  given 
to  the  collector;  and  that  having  received  these  documents,  it  became 
his  duty  to  collect  the  rates.     But  a  "collecting  book**  is  not  the 
instrument  from  which  the  coUector's  authority  flows.    The  warnwt 
is  that  which  completes  his  capacity  of  collector,  and  which  com- 
pletion is  contemplated  hy  the  contract  of  ^s  sureties.     We  were 
considering  whether  we  might  not  hold  that,  under  the  large  terms 
of  this  contract,  the  sureties  had  rendered  themselves  liable  to  the 
Guardians  for  any  act  of  dishonesty  on  the  part  of  the  collector  ;  and 
whether,  in  violation  of  his  duty,  he  did  not  commit  a  fraud  contem- 
plated by  the  agreement  ?    But  this  question  does  not  arise  on  the 
pleading.     The  breach  in  the  declaration  is  narrowed  to  this — that, 
being  bound  as  collector  to  receive   and   pay  over  the   rates,  he 
did  not  do  so.     The  case  therefore  comes  directly  within  the  autho- 
rities referred  to. 

Another  question  arose,  on  which  it  may  be  as  well  to  express 
an  opinion.  It  appears  by  the  declaration  that  this  contract  was 
entered  into  by  the  Guarantee  Society  with  the  Vice-guardians 
in  their  official  and  corporate  capacity.  In  terms,  it  was  with 
''  Richard  Robinson  and  Rodolphus  Mortimer,  the  Vice-guardians, 
^'or  Vice-guardians  for  the  time  being,  for  and  on  behalf  of  the 
**Carrick-on- Shannon  Union,  of  the  second  part;**  and  the  contract 
was  "to  pay  to  the  party  hereof,  of  the  second  part,  and  to  the 
persons  for  the  time  being  constituting  the  said  Vice-guardiana." 
This  contract  is  not  under  seal  ;  and  the  plain  meaning  of  it 
is  that  the  defendant  contracted  with  the  Vice-guardians  for  the 
time  being,  for  and  on  behalf  of  the  union ;  for  on  the  face  of  it» 
it  is  contemplated  to  last  beyond  the  period  of  office  of  the  persons 
with  whom  it  is  made.  Substantially  it  is  a  contract  with  the  Board 
of  Guardians  in  its  corporate  capacity,  but  limiting  the  liability  of 
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the  defendant  to  the  time  within  which  Vice-guardians  shall  be  in  E.  T.  1852. 

Exchequer, 

office  ;  and  the  declaration  confines  the  breach  to  that  time.    I  am     ^ /— -^ 

CABRICK-OM- 

therefore  of  opinion  that  the   present  Guardians  may  sue  on  the      shannon 

.  ITNION 

contract.     We  however  decide  the  case  upon  the  other  point.  v, 

OUABANTBB 
80CIBTT. 

Greene,  B. 

I  was  very  anxious,  if  possible,  to  sustain  the  breach  in  this  case, 
on  the  ground  that,  whether  the  collector  was  formally  authorised  to 
receive  the  rates  or  not,  yet  as  he  professed  to  receive  them 
as  such  collector,  he  might  be  liable  to  the  Guardians  for  money 
had  and  received  to  their  use ;  but  this  view  of  the  subject  was 
equally  open  in  the  cases  cited,  and  therefore  I  must  reluctantly 
hold  that  the  demurrer  must  be  allowed.^ 


*  Fbnnbpatheb,  B.,  absenie. 
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M.  T.  1852. 

Queens  Bench 


EARL  OF  MOUNTCASHELL 

V. 

VISCOUNT  O'NEILL.* 


{Queen*s  Bench.) 


Aop.  3,  6. 


A,  being  Trover,  for  trees  growing  in  and  upon  tlie  lands  of  ClaggaD,  in  the 
owner  in  fee. 

demised    cer-  county  of  Antrim — Plea,  the  general  issue, 
tain    lands   to 

B,  re%cn'ing         The  case  came  before  the  Court  on  a  special  verdict,  which  foond 
oat  of  the  de- 
mise,  inter  ^hat,  by  an  indenture  of  lease  of  the  2nd  of  March  1816y  the  then 

•ber'and  other  ^^^  ^^  Mountcashcll,  being  seised  in  fee  of  the  said   lands,  had 

l^^Jc  Mlfun-  <^e™'8cd  the  same  to  Earl  O'Neill,  together  with  all  the  rights  and 

andt?"*"lf '     appurtenances  thereunto  belonging,  "Q^c<*pting,  and  always  reserv- 

ture  contained  a  covenant  by  B  that  ho  would  "  uphold,  sustain  and  keep  all  the 
houses,  &c.,  plantation  of  trees,  and  other  improvements  whatsoever,  that  now  arCy 
or  at  any  time  hereafter  during  the  said  demise  shall  be,  built  or  made,"  &c. 

Held,  that  notwithstanding  such  covenant,  the  lessee  had  a  property  in  the  trees 
planted  by  him  during  the  term,  if  such  were  registered,  pursuant  to  the  23  &  24 
G.  3,  c.  39. 

The  1st  section  of  that  statute  enacts,  that  any  tenant  for  life  or  lives,  by  settlement, 
dower,  courti^sy,  jointure,  lease,  or  office,  civil,  military  or  ecclesiastical,  impeach- 
able of  waste,  or  any  tenant  for  years  exceeding  fourteen  vears  unexpired,  who 
shall  plant  timber  trees  shall  be  entitle<l  to  cut  same.  And  by  section  2  it  is  pro- 
vided that  the  tenant  so  planting  sliall  lodge  an  affidavit  and  give  notice  in  the  form 
foUoi^ing — [It  then  set  out  a  form.! — Held,  that  all  the  persons  enumerated  in  the 
1st  section  were  entitled  to  the  privilege  thereby  granted,  and  that  the  form  of  affi- 
davit thereby  given  might  Ihj  moulded  to  suit  the  nature  of  the  tenancy  of  each 
person  so  registering.— [Lefbot,  C.  J.,  dissentiente,'] 

The  lessee  gave  notice  of  eight  separate  plantings,  and  in  seven  of  these  the  affi- 
davit of  rcgistf)-  was  made  by  tlie  agent  of  the  lessee,  not  by  the  lessee  himself. 

HeUh  that  such  affidavit,  made  by  the  tenant,  stcwani  or  agent,  was  sufficient ; 
the  words,  **  in  form  following,"  in  the  2nd  section  of  the  Act,  being  merely  direc- 
tonr.— [Lkfrot,  C.  J.,  diHsenticnte,'] 

The  affidavit  as  to  one  planting  was  sworn  by  the  tenant  himself,  but  the  trees 
plantc<l  were  stated  to  be  on  two  denominations  of  land,  without  specifying  the 
quantity  on  each :  both  were  held  under  the  same  landlord,  and  the  tenure  of  the 
second  denomination  did  not  appear. 

Held,  that  such  affidavit  was  bad,  and  the  registry  insufficient. — [^Dissentientibus 
Crampton,  J.,  and  Terrin,  J.] 

In  another  affidavit,  two  denominations  of  land  were  also  comprised,  but  they 
were  held  under  ditTcrent  landlonis,  and  the  number  of  trees  planted  on  each  was 
lumpi'd,  and  the  quantity  planted  on  each  was  not  specified. 

Held,  such  affidaWt  was  bad,  and  the  registr)'  insufficient. 

*  A  writ  of  error  having  been  lodged  in  this  case,  it  is  printed  in  adyance  of 
the  Term  in  which  it  wonld  ordinarily  appear. 
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'*  ing,  out  of  the  said  demise,  all  mines,  minerals,  coals  and  quarries  of  M.  T.  1852. 
"  marble,  freestone  and  slate,  and  all  timber  and  other  trees  both  above  ^^^^^^^ 
"  and  under  ground,"  Habendum  for  three  lives  (one  of  which  was 
still  in  being.)  This  indenture  contained  a  covenant  to  this  effect : — 
"  And  the  said  Earl  O'Neill  doth  for  himself,  his  heirs  and  assigns, 
"  covenant,  promise  and  agree  to  and  with  the  said  Earl  of  Mount- 
"cashell,  his  heirs  and  assigns,  that  he,  the  said  Earl  O'Neill,  his 
^*  heirs  and  assigns,  shall  and  will  from  time  to  time,  during  the  said 
**•  demise,  well  and  sufficiently  uphold,  sustain  and  keep,  all  the 
'^  bouses,  edifices,  buildings,  fences,  ditches,  drains,  plantations  of 
"  trees  and  other  improvements  whatsoever  that  now  are,  or  at  any 
''  time  hereafter  during  the  said  demise  shall  be,  built  or  be  made 
*'  on  the  said  demised  premises,  in  good  and  sufficient  tenantable 
"  order,  plight,  condition  and  repair ;  and  at  the  end  or  sooner  deter- 
^*  mination  of  the  demise  (which  shall  first  happen)  shall  and  will 
peaceably  and  quietly  yield  ai^d  deliver  the  said  premises  in  the 
like  good  tenantable  order,  plight,  condition  and  repair,  in  all 
"  respects,  unto  the  said  Earl  Mountcashell,  his  heirs  and  assigns." 
The  verdict  further  found  that  Earl  O'Neill  became  by  virtue 
thereof  seised  in  his  demesne  as  of  freehold  for  the  term  of  lives 
thereby  granted,  and  so  continued  until  his  death  on  the  26th  of 
March  1841  ;  on  which  event  the  residue  of  the  term  and  estate 
granted  by  the  said  indenture  became  legally  vested  in  his  brother, 
the  present  defendant.  That  the  Earl  of  Mountcashell,  down  to 
the  time  of  his  death,  on  the  27th  of  October  1822,  was  seised  of, 
and  entitled  to,  the  reversion  and  inheritance  in  fee-simple  in  the 
said  lands ;  and  that  the  plaintiff  was  his  eldest  son  and  heir-at-law, 
and  was  now  seised  of,  and  entitled  to,  said  reversion. 

That  afler  the  execution  of  said  indenture,  and  within  twelve 
calendar  months  before  the  date  of  the  affidavit  therein  mentioned, 
Earl  O'Neill  caused  to  be  planted,  partly  on  the  lands  demised  by 
the  said  indenture,  and  partly  on  the  lands  of  Aghafattan,  then 
held  by  him  as  tenant  to  Earl  Mountcashell,  the  several  trees 
stated  in  the  notices  therein  mentioned  to  have  been  published  in 
the  Gazette,  and  set  out  in  the  affidavit — ^that  is,  part  of  the  trees 
on  the  said  lands  of  Claggan,  and  the  remainder  on  the  lands  of 
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LORD 
MOUNT^ 
CA8HELL 

r. 

LORD 

o'reill. 


M.  T.  1852.  Aghafattan ;  and  that  on  the  5th  day  of  Jane  1816,  he  had  lodged 
with  the.Clerk  of  the  Peace  of  the  county  of  Antrim  an  affidrnvH 
sworn  by  him  on  the  20th  of  May  1816,  before  a  Justice  of  the 
Peace ;  and  which  affidavit  still  remained  on  a  separate  file  amongit 
the  records  of  the  county.  The  affidavit  was  in  the  following  words 
and  figures : — 

*•  County  of  Antrim,  |      «  I,  the  Right  Hon.  Charles  Henrj  St.  John, 
^^^'  ^  "  Earl  O'Neill,  do  swear  that  I  have  cauaed  to 

*'  be  planted,  within  twelve  calendar  months  last  past,  on  the  landi 
"  of  Claggan  and  Aghafattan,  in  the  parish  of  Skerry,  held  by  me 
"  from  the  Right  Hon.  Stephen  Earl  of  Moantcaahell,  the  following 
''trees,  viz. :— oak,  10,000;  ash,  14,900;  larch,  32,900,  &c. ;  and 
"  that  I  have  given  notice  to  George  Joy,  agent  to  the  said  Earl  of 
**  Mountcashell,  under  whom  I  immediately  derive,  of  my  intention 
"  to  register  said  trees,  twenty  days  at  the  least  previous  to  this 
**  day ;  and  that  I  have  given  notice  of  my  intention  to  register  said 
**  trees,  by  public  advertisement,  in  the  Dublin  Gazette,  thirty  days 
*^  at  the  least  previous  to  the  date  hereof. — O'Neill. 

*'  Sworn  before  me  this  20th  day  of  May  1816.— r.JAiCKBN,  J.P. 

<*ReceiTed  and  filed  5th  of  Jane  1816.— S.  Dabcub,  Acting^  Clerk  of  the 

Peace,  county  Antrim." 

The  notice  in  the  Gazette  by  Earl  O'Neill  was  also  duly  found 
on  the  18th  of  April  1816,  and  also  the  notice  on  George  Joy,  as 
agent  of  Lord  Mountcashell,  and  that  he  continued  agent  to  the 
plaintiff  in  respect  of  the  lands  to  which  the  several  notices  related. 

The  verdict  further  found  that  Earl  O'Neill,  up  to  the  time  of 
his  death,  employed  one  William  M*Aulifie  as  his  steward  and 
agent  in  managing  the  lands  of  Claggan,  and  authorised  him  to 
give  the  several  notices,  and  lodge  with  the  Clerk  of  the  Peace  the 
several  affidavits  mentioned  in  reference  to  the  planting  of  trees,  on 
behalf  of  Earl  O'Neill.  It  then  found  that  within  twelve  ^-Hl^ndar 
months  next  before  the  swearing  of  the  affidavit  by  M'AuliflTe,  he, 
as  such  steward  and  agent,  with  the  assent  and  on  behalf  of  £larl 
O'Neill,  planted,  or  caused  to  be  planted,  on  the  lands  of  Claggan 
the  several  trees  mentioned  in  the  affidavit  of  the  said  William 
M'Auliffe ;  and  that  on  the  18th  of  October  1820,  he  lodged  with 
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the  Clerk  of  the  Peace  such  affidavit,  and  that  same  still  remained  M.  T.  1852. 
among  the  records  of  the  county.  That  affidavit  was  as  follows  : — 
^*  I  William  M'Auliffe  do  swear  that  I  have  planted,  or  caused  to 
*'  be  planted,  within  twelve  calendar  months  last  past,  for  the  Right 
^*  Honorable  Charles  Henry  St.  John  Earl  0*Neill,  on  the  lands  of 
'*  Claggan,  in  the  parish  of  Skerry,  lower  half  barony  of  Antrim, 
*'  and  county  of  Antrim,  held  by  the  said  Earl  O'Neill  from  the 
**  Right  Hon.  Stephen  Earl  of  Mountcashell,  the  following  trees 
**  (enumerating  them),  and  that  notice  has  been  given  to  George 
**  Joy,  agent  to  the  said  EUirl  of  Mountcashell,  under  whom  the  said 
'*  Earl  O'Neill  immediately  derives,  of  his  Lordship's  intention  to 
^*  register  said  trees,  twenty-one  days  at  the  least  previous  to  this 
**  day ;  and  that  notice  has  been  given  of  his  Lordship's  intention  to 
^'  register  said  trees  by  public  advertisement  in  the  Dublin  Gazette 
**  thirty  days  at  least  previous  to  the  date  hereof. 

'*  William  M^Auliffe. 

**  Sworn,  &c. — P.  Aicken,  J.  P. 

*' Received  18th  of  October  1820 S.  I).,  Clerk  of  the  Peace." 

It  was  further  found  that  after  the  planting  of  said  last  mentioned 
trees,  and  thirty  days  and  upwards  before  said  last  mentioned  affi- 
davit, viz.,  on  the  6th  of  July  1820,  Earl  O'Neill  gave  notice  in  the 
Gazette  as  follows  : — 

"  I,  the  Right  Hon.  Charles  Henry  St.  John  Earl  O'Neill,  do 
''hereby  give  notice  that  I  have,  within  twelve  calendar  months 
*'  last  past,  caused  to  be  planted  on  the  lands  of  Claggan,  in  the 
''parish,  &c.,  held  by  me  firom  the  Right  Hon.  Stephen  Earl  of 
"Mountcashell,  the  following  trees  (enumerating  them),  and  that 
"  I  intend  to  register  the  same  with  the  Clerk  of  the  Peace  of  the 
"  county  of  Antrim,  pursuant  to  the  statute  in  that  case  made  and 
"provided. — Given  under  my  hand  this  '20th  day  of  June  1820. 

"  O'Neill." 

It  then  found  that  due  notice  was  given  of  such  planting,  twenty 
days  previous  to  the  date  of  M*Auliffii's  affidavit,  to  George  Joy 
agent  as  aforesaid. 

It  was  further  found  that,  within  twelve  calendar  months  before 
the  date  of  the  affidavit  of  M'Auliffe,  next  mentioned,  he,  as  such 


440 


COMMON  LAW  REPORTS. 


M.  T.  ]  852.  agent  and  steward,  caused  to  be  planted  partlj  on    the  lands  of 

. ^     Killjcham,  in  said  county,  then  held  bj  the  said  EUurl  O'Neill  as 

tenant  thereof  to  Alexander  Davison  under  a  lease,  and  partly  on 
the  lands  commonly  called  White  Parks,  being  part  of  the  said  lands 
of  Claggan,  the  several  trees  mentioned  in  said  affidavit,  which  affi- 
davit was  also  duly  lodged  with  the  Clerk  of  the  Peace  of  the  county. 
That  affidavit  was  in  this  form  : — 

"  County  of  Antrim,  |      "  I,  William  M*  Auliffe,  do  swear  that  I  have 
)  "planted,  within  tweh 
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to  wit. 


reive  calendar  months  last 


*'  past,  for  Earl  O'Neill,  on  the  lands  of  Killycham,   held  by  the 

"said  Earl  O'Neill   from  Alexander  Davison,  and    on  the    lands 

"commonly  called  White  Parks,  being  part  of  the  lands  of  Clag- 

"  gan,  held  by  the  said  Earl  O'Neill  from  the  Earl  of  Mountcashelly 

"  all  in  the  parish  of  Skerry,  in  the  lower  half  baroDj  of  Antrim, 

"  the  following  trees,  viz.  (enumerating  them) ;  and  that  I  have  given 

"  notice  to  the  said  Alexander  Davison,  under  whom  the  said  Earl 

"O'Neill  immediately  derives  the  said  lands  of  Killycham,  and  to 

"  George  Joy,  agent  to  said  Earl  of  Mountcashell,  under  whom  the 

"  said  Earl  immediately  derives  the  lands  called  White  Parks,  being 

"  part  of  said  lands  called  Claggan,  of  my  intention  to  register  said 

"  trees,  twenty-one  days  at  the  least  previous  to  this  day,  and  that  I 

"  have  given  notice  to  register  said  trees  by  public  advertisement  in 

"  the  Dublin  Gazette,  thirty  days  at  least  previous  to  the  date  hereof. 

"William  M*Auliffe. 
"  Sworn  before  me,  &c.,  24th  October  18-21. —P.  A.,  J.P. 
"  Received  23th  October  1821.— S.  Darcus,  Clerk  of  the  Peace." 

The  verdict  then  found  another  notice  by  M'Auliffe,  of  the  20th 
of  September  1821,  of  this  planting  on  the  lands  of  Killycham  and 
Claggan  as  above,  and  that  notice  was  given  in  the  Gcueette, 

It  further  found  five  other  notices  and  affidavits  given  and  made 
by  M'Auliffe  as  agent  to  Lord  O'Neill,  and  all  in  a  similar  form. 

The  Special  verdict  then  found  that  the  estate,  right,  title  and 
interest  of  the  Earl  O'Neill  in  the  trees  planted  on  the  lands,  and 
enumerated  in  the  eight  affidavits  of  registry,  was,  on  the  17th  of 
December  1 850,  and  since,  vested  in  the  defendant  Viscount  O'Neill, 

It  then  found  that  the  defendant  had  cut  down,  on  the  7th  of 
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January  1851,  and  severed  from  the  lands  of  Claggan,  certain  trees,  M.  T.  1852. 

1  11  1  .  .  ,    .  /»    1       Queen*sDench 

and  converted  them  to  his  own  use,  the  same  being  some  of  the 

trees  enumerated  in  the  affidavit  of  Earl  O'Neill,  of  the  20th  of 
May  1816,  and  in  the  notice  of  the  18th  of  April  1816. 

It  further  found  a  cutting  down  and  conversion  of  the  trees  men- 
tioned in  M'Auliffe's  affidavits  and  notices,  as  before,  and  concluded 
with  an  assessment  of  nominal  damages  for  each  cutting. 


O'Callaghan  and  Brewster  argued  the  case  on  behalf  of  the 
plaintiff. 

There  are  eight  registries  in  question,  the  first  of  them  being  in 
1816;  and  as  to  that  registry,  the  affidavit  and  the  notice  prescribed 
by  the  statute  have  been  made  and  given  by  the  tenant  himself,  viz.. 
Lord  O'Neill ;  there  is  therefore  no  general  objection  to  that  registry, 
such  as  affects  the  others  :  but  we  object  to  the  affidavit  in  that  case 
as  insufficient,  because  it  does  not  specify  the  number  of  trees  planted 
on  the  different  denominations  of  land.  There  are  two  denomina- 
tions named,  and  the  number  of  trees  planted  is  lumped,  without  any 
detail  of  how  many  are  in  one  denomination,  and  how  many  in  the 
other.    The  object  of  23  &  24  G,  3,  c.  39»*  was  to  earmark  the  trees, 


*  23  &24  G.  3,  c.  39: — **  An  Act  to  Amend  the  Laws  for  the  Encooragement 
of  rianting  Timber  Trees." 

Section  I. — **  Whereas  the  laws  for  the  encouragement  of  tenants  to  plant  tim- 
ber trees  have  proved  ineffectual :  Be  it  enacted,  &c.,  that  from  and  after  the 
passing  of  this  Act,  any  tenant  for  life  or  lives,  by  settlement,  dower,  courtesy, 
jointure,  lease,  or  office  civil,  mihtary,  or  ecclesiastical,  impeachable  of  waste,  or 
any  tenant  for  years,  exceeding  fourteen  years  unexpired,  who  shall  plant,  or  cause 
to  l)e  planted,  any  timber  trees  of  oak,  &c,  shall  be  entitled  to  cut,  sell  and  dispose 
of  the  same,  or  any  part  of  the  same,  at  any  time  during  the  term." 

Section  2. — "  Provided  always,  that  any  tenant  so  planting,  or  causing  to  be 
planted,  shall,  within  twelve  calendar  months  after  such  planting,  lodge  with  the 
Clerk  of  the  Peace  of  the  coimty,  or  county  of  a  city,  where  such  plantation  shall 
be  made,  an  affidavit,  sworn  before  some  Justice  of  the  Peace  of  the  said  county, 
reciting  the  number  and  kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in 
form  following : — 

*'  I,  A  B,  do  swear  that  I  have  planted,  or  caused  to  be  planted,  within  twelve 

calendar  months  lost  post,  on  the  lands  of ,  in  the  parish  of ,  held  by  mo 

from ,  the  following  trees  [here  reciting  the  number  and  kinds  of  trees],  and 


that  I  have  given  notice  to  the  person  or  persons  under  whom  I  immediately  de- 
rive, or  his,  her,  or  their  agent,  of  my  intention  to  register  said  trees,  twenty  days 
VOL.   2.  5^    L 
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M.  r.  1852.  and  to  specify  the  particular  rights  to  be  determiDed  by  the  holding. — 
[Moore,  J.  If  there  were  two  landlords  there  might  be  uncerCainty, 
but  that  is  not  the  case  here.^ — Cramfton,  J.  It  does  not  appear 
on  the  special  verdict  that  the  lands  were  held  under  diflerent 
tenures.] — The  Legislature  contemplated  that  if  there  were  twentf 
denominations  of  land  in  one  lease,  there  should  be  a  separate  re- 
gistry ;  for  there  is  nothing  in  the  Act  of  Parliament  to  say  that 
all  are  to  be  in  one  registry.  The  Clerk  of  the  Peace  is  to  keep 
the  affidavits  regularly,  and  enter  them  alphabetically ;  the  registiy 
is  the  affidavit,  it  is  not  what  the  Clerk  of  the  Peace  enters  in 
the  book. — [Perrin,  J.  The  affidavit  and  the  entry  constitute  the 
registry.] — But  if  there  be  no  affidavit,  there  can  be  no  registry, 
and  there  must  be  an  affidavit  for  each  denomination  of  land,  a 
registry  of  the  trees  in  each  denomination. — [Cramptok,  J.  Deno- 
mination  is  a  vague  term,  and  the  names  of  denominations  vary,  and 
many  are  often  comprised  in  one ;  besides,  denomination  is  not  in 
the  2nd  section.] 

Then  as  to  the  other  seven  registries,  there  is  the  general  objec- 
tion, that  tlie  affidavit  filed  for  the  purposes  of  the  Act  was  made 
not  by  the  tenant  himself,  but  by  his  steward  or  agent.  The  form 
of  the  affidavit  given  by  the  Act  necessitates  that  it  should  be  made 
by  the  tenant  himself;  it  is  this: — ^*  I,  A  B,  do  swear,  that  I  have 
"  planted  or  caused  to  be  planted,  within  twelve  calendar  months 

**  last  past,  on  the  lands  of in  the  parish  of ,  held  by  me 

"  from the  following  trees,  &c.,  and  that  I  have  given  notice  to 

"  the  person  or  persons  under  whom  I  immediately  derive,  or  his,  her 
"  or  their  agent,  of  my  intention  to  register  said  trees,"  &c.  Where 
a  statute  giving  certain  rights,  makes  the  signing  a  document  neces- 
sary, unless  the  statute  adds  the  words  **  by  his  agent,"  the  principal 
cannot  delegate  his  signature.  The  first  statute  as  to  planting,  5  &  6 
G.  3,  c.  17,  did  not  require  any  registry.     The  3rd  section  simply 


at  least  preyious  to  this  day ;  and  that  I  have  given  notice  of  mj  intention  %o  re- 
gister said  trees  by  public  advertisement  in  the  Dublin  Gazette,  thirty  days  at  least 
previous  to  the  date  hereof;"  or  else — "  and  that  I  have  also  given  notice  of  the 
same  in  writing  to  the  head-landlord,  owner  or  owners  of  said  ground,  or  his,  her, 
or  their  agent,  twenty  days  previous  to  the  date  hereof"  (as  the  case  may  be). 
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directed  a  certificate  of  the  planting  of  the  trees,  under  the  hand  M.  T.  1852. 

Queen's  Bench 

of  the  tenant,  to  be  lodged  with  the  Clerk  of  the  Peace,  which ^ 

certificate  was  to  be  bj  him  kept  and  entered  in  an  alphabetical 
book,  by  the  denomination  of  the  land  in  the  county,  and  that 
certificate  or  a  copy  of  it  was  to  be  evidence  of  notice  of  the 
planting;  but  if  the  defendant's  case  be  right,  a  certificate  under 
any  man's  hand  would  have  been  sufficient.  —  [Lei-roy,  C.  J. 
Clearly,  if  the  statute  contemplated  a  personal  act,  the  act  of  an 
agent  would  not  suffice.] — Then  did  the  Legislature,  in  passing 
the  second  Act,  23  &  24  G.  3,  c.  39,  intend  to  make  the  act  of 
the  tenant  more  or  less  formal  ?  It  increased  the  stringency  of 
the  previous  provisions  and  directed  an  affidavit  to  be  made. — 
[Lefroy,  C.  J.  The  first  Act  required  a  certificate  under  the 
hand  of  the  tenant,  but  the  second  Act  does  not  say  that  an  affi- 
davit under  his  hand  is  to  be  made  in  form  following.] — The 
words  of  the  statute  are  mandatory,  and  they  were  inserted  to  give 
the  landlord  an  opportunity  of  testing  the  fairness  of  the  tenant's 
case.  That  affidavit  is  to  be  lodged  with  the  Clerk  of  the  Peace. 
The  6th  section  provides  for  fraudulent  registries,  and  enacts,  *'  That 
**  any  person  under  whom  the  lands  shall  be  held,  &c.,  whereon 
'*  the  trees  registered,  or  the  inclosures  registered  in  pursuance 
'^  of  this  Act  may  be,  and  who  shall  think  himself  or  herself  ag- 
"  grieved  by  a  fraudulent  registry,  may  apply  to  the  Justices  of  said 
'*  county,  assembled  in  Quarter  Sessions,"  <&c. ;  and  the  2nd  section 
provides,  '*  That  any  tenant  so  planting,  or  causing  to  be  planted, 
"shall,  within  twelve  calendar  months  after  such  planting,  lodge 
"  with  the  Clerk  of  the  Peace  of  the  county,  or  county  of  a  city, 
*' where  such  plantation  shall  be  made,  an  affidavit  sworn  before 
^'  some  Justice  of  the  Peace  of  the  said  county,  reciting  the  number 
"  and  kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in  form 
"  following,"  &c.  If  at  the  end  of  twenty  or  forty  years  we  were 
trying  the  facts,  it  would  be  enough,  on  the  view  of  the  other  side, 
for  Lord  O'Neill  to  prove  that  he  had  planted  the  trees,  which  could 
be  done  by  proof  of  lodging  the  affidavit. — [Moore,  J.  The  form  of 
the  affidavit  impoi*ts  that  it  should  be  made  by  the  tenant.] — There 
are  objections  to  the  form  of  the  affidavit  as  well  as  to  its  contents, 
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M.  T.  1852.  which  show  the  impossibility  of  a  compliance  with  the  Act  of  Fartia- 

Queem*8  Bench  ./»,«.i.m  «i  .«  .  ji^^A^ 

munt  if  the  affidavit  be  sworn  by  the  agent ;  in  the  registry  of  1820^ 
the  affidavit  says  : — "  Notice  has  been  given,"  and  in  all  the  odien, 
the  affidavits  say : — *'  I  have  given  notice  of  my  intention ;  **  the  agent 
thus  swearing  he  was  the  party  who  gave  notice  of  his  own  inten- 
tion to  register  for  his  principal.  Tliis  shows  the  inconvenienee  of 
departing  from  the  form  given  by  the  Act — [Lefrot,  C.  J.  The 
maxim  *^ De    minimis  non  curtU  lex"  may  apply  to  these.J 

As  to  the  third  registry,  the  affidavit  is  entirely  defective ;  the 
lands  there  includ(*d  are  held  under  separate  immediate  landlords^ 
and  the  affidavit  specifies  no  distinction  as  to  the  planting  on  the 
lands  of  one  or  the  other.  The  form  given  by  the  statute  should  be 
strictly  followed  :  7%^  King  v.  Jefferies  (a)  ;  Davison  v.  GUI  (b) ; 
Goss  v.  Jackson  (c). 

As  to  the  exception  in  the  lease,  Galwey  v.  Baker  (d)  rules  it ; 
it  is  a  covenant  within  the  21st  section  of  23  &  24  6r.  3,  c.  39  : 
''  That  nothing  herein  shall  be  construed  to  extend  or  relate  to  any 
**  trees  planted,  or  to  bo  planted,  in  pursuance  of  any  covenant  con- 
^'tained  in  any  lease,  nor  to  affisct  or  invalidate  any  such  cove- 
*'  nants." — [Moore,  J.  That  section  can  have  no  bearing  here,  for 
Xhis  is  a  covenant  to  preserve  what  shall  be  planted,  not  a  covenant 
to  plant.] 


J.  E,  Walsh  and  Joy  (with  them  J,  D.  Fitzgerald)  appeared  on 
behalf  of  the  defendant. 

It  is  plain  that  neither  a  covenant  nor  exception  can  take  away 
the  right  of  the  tenant ;  and  in  the  case  of  Galwey  v.  Baker,  Lord 
Brougham  says : — ^'  Why  should  a  person  stipulate  for  a  property 
"  in  trees  which  might  never  come  into  existence,  since,  by  making 
"  such  a  stipulation,  he  would  in  all  probability  prevent  the  tenant 
"  from"^planting  them?  The  clause  which  confers  the  power  of 
^*  entering  on  the  land,  and  taking  and  carrying  away  trees,  does 
"  not  apply  to  trees  planted  by  the  tenant — it  refers  only  to  those 
"  things  in  which  the  landlord  had  a  legal  vested  right." 


(a)  4  T.  K.  707. 
(c)  3£iip.  196. 


(6)  1  East,  64. 
(lO  7  CI.  &  Fin.  379. 
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The  statutes  here  in  question  furnish  their  own  commentarj — the  M.  T.  1 852. 
5  &  6  6r.  3,  c  17,  required  the  thing  prescribed  to  be  done  by  the 
tenant  himself;  but  the  23  &  24  G.  3,  c.  39*  relaxed  that  stringency. 
Its  recital  is : — *^  Whereas  the  laws  for  the  encouragement  of  tenants 
to  plant  timber  trees  have  proved  inefiectoal^"  &c.;  and  its  first 
section  enacts  that,  ^'  Any  tenant  for  life  or  lives,  by  settlement, 
*'  dower,  courtesy,  jointure,  lease,  or  office  civil,  military  or  ecclesi- 
^*  astical,  impeachable  of  waste,  or  any  tenant  for  years  exceeding 
*'  fourteen  years  unexpired,  who  shall  plant,  <&c.,  shall  be  entitled  to 
'*  cut,  sell  and  dispose  of  the  same,"  &c.  The  words  in  the  2nd 
section  ^*  in  form  following,"  show  that  a  strict  compliance  with  the 
precise  words  of  the  affidavit  is  not  necessary  :  it  might  be  different 
if  the  word  had  been  "  tenor  following : "  King  v.  May  (a) ;  Wright  v. 
Clements  (b),  A  substantial  compliance  with  the  affidavit  is  enough, 
and  any  one  who  can  positively  affirm  to  the  facts  may  make  it. — 
[Perrin,  J.  In  1  Fur.  Land.  Sf  Ten.,  p.  669,  in  note,  as  to  sub- 
stantial compliance  with  the  Act,  it  is  said : — **  The  affidavit  will 
**  be  sufficient  if  it  contains  in  substance  all  the  matters  required 
*'  by  the  Act,  though  the  form  given  by  the  statute  be  not  strictly 
"  pursued."  Suppose  the  ease  of  an  infant  or  a  female,  would  it  be 
requisite  that  they  counted  and  measured  the  trees  planted,  as 
directed  by  the  5th  section  ?] — The  passage  in  Furlong  refers  to 
the  notice  as  to  inclosing  coppice,  and  it  shows  that  such  may  be 
served  by  an  agent.  In  the  form  of  affidavit  in  the  statute,  the 
words  '*  held  by  me"  occur,  and  in  the  notice  *'me"  is  left  out.  The 
notice  prescribed  by  the  4th  section  shows  that  the  affidavit  may  be 
made  by  any  one. — [Perbin,  J.  The  case  of  a  middleman  taking 
lands  and  intending  to  inclose  coppice  seems  to  have  been  contem- 
plated.— [Moore,  J.  The  case  of  a  minor  may  be  suggested.] — 
Lunatics  and  absentees  would  be  excluded  planting,  and  so  would 
Quakers  and  Moravians,  if  a  literal  compliance  with  the  Act  of 
Parliament  by  an  affidavit  of  the  tenant  himself  be  necessary.  In 
prescribing  a  form,  the  Legislature  simply  directs  specifying  the 
number  of  trees  and  the  land.  The  statute  in  this  is  but  directory ; 
for,  assuming  that  the  Clerk  of  the  Peace  failed  in  doing  his  part  of 


(a)  Doug.  193. 


(6)  3  B.  &  Aid.  500. 
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M.  T.  1862.  the  duty,  would  the  landlord  or  tenant  be   thereby   prejodioed? 

Queen's  Bench    ^  •,,,«»  j 

Contemporaneous  usage  must  be  regarded  here  :  Skeppard  t. 
Gosnold{a) ;  Magistratet  of  Dunbar  ▼.  Duchess  of  Hoxbur^keib); 
and  as  to  Courts  complying  with  formalities :  SkuHieworik^s  eate{e)\ 
Gardiner  v.  Bleainton  (d) ;  In  re  Derosne^s  Patent  (e ). 

Was  it  substantially  the   intention   of  the  Legislature,  that  in 
order  to  validate  the  registry,  the  affidavit  should  be  made  by  the 
tenant  actually  occupying  the  land  ?    The  Act  does  not  confine  itself 
to  landlords  and  tenants:  it  embraces  tenants  for  life,  tenants  by 
dower,  by  courtesy,  and  tenants  holding  by  virtue  of  some  office. — 
[Lefroy,  C.  J.     There  is  a  proviso  singling  out  tenants^  strictly  so 
called.] — But  the  statute  legislates  for  a  class  of  tenants  who  are 
strictly  not   tenants  at  all.    How  could  a  tenant  in  dower  state, 
according  to  the  form,  *'  which  lands  I  hold  under  A  B  ?"  and,  if  so^ 
how  can  it  be  argued  that  no  form  of  affidavit  is  to  be  used,  but  a 
form  applicable  to  one  set  of  cases  ? — [Perrin,  J.    It  must  state  the 
kind  and  number  of  trees  planted,  and  the  name  of  the  land,  "  in 
form  following."     The  6th  section  of  the  statute  suggests  the  only 
tribunal  before  which  the  form  of  affidavit  could  be  questioned. — 
Cramtton,  J.     If  the  registry  were  an  honest  one,  but  the  name  of 
the  lands  was  omitted,  it  could  not  be  examinable  under  that  6th 
section.] — In   The  King  v.  The  Poar-law  Commissioners  (J')^  it  is 
said : — **  If  the  clear  language  be  in  accordance  with  the  plain  policy 
^'  and  purview  of  the  whole  statute,  there  is  the  strongest  reason  for 
**  believing  that  the  interpretation  of  a  particular  part  inconsistently 
^'  with  that  is  a  wrong  interpretation."     As  to  the  general  policy  of 
the  statute,  it  is  immaterial  to  the  landlord  who  makes  the  affidavit, 
if  it  be  an  affidavit  as  to  a  fact  which  induces  liim  to  make  inquiries 
on  the  subject ;  the  affidavit  is  not  conclusive,  it  is  but  preliminary 
to  the  landlord  going  forward  and  ascertaining  the  facts.    In  Z^oe  d. 
Governors  of  the  Bristol  Hospital  v.  Norton  {g\  Parke,  B.,  says 
(p.  928) : — "  Unless  it  is  very  clear  that  we  should  be  doing  violence 

(a)  Vaugh.  R.  159.  (6)  3  CI.  &  Fin.  335. 

(c)  9  Q.  B.  651.  (<f)  1  It.  Ch.  Rep.  64. 

(e)  4  Moore  Priv.  Conn.  Gas.  416. 
(/)  6  A.  &  E.  7.  (s)  11  M.  &  W.  913. 
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**  to  the  language  of  the  Act,  by  adopting  any  other  construction,   M.  T.  1852. 

Queen*  8  Bench 
^'  the  great  inconvenience  of  that  suggested  by  the  defendant  may 

*'  certainly  afford  fair  ground  for  supposing  that  it  cannot  be  what 

**  was  contemplated  by  the  Legislature,  and  may  well  warrant  us  in 

"  lookinf^  for  some  other  interpretation." — Co.  Lit.^  258,  a. 

The  importance  of  negative  words  in  a  statute  is  not  to  be  over- 
looked :  The  King  v.  The  Justices  of  Leicester  (a) ;  The  King  v. 
The  hihahitants  of  Birmingham  (6). 

It  is  objected  that  two  denominations  of  land  are  included  in 
one  affidavit ;  but  is  a  tenant,  if  he  took  several  fields  of  land  and 
planted  thereon,  to  make  a  separate  affidavit  for  each  field  ?  That 
6th  section,  already  referred  to,  concludes  the  objection,  for  any 
thing  calculated  to  mislead  the  landlord  is  thereby  provided  for. — 
[Lefroy,  C.  J.  The  state  of  circumstances  when  the  tenant's  lease 
expires  would  remove  that  difficulty. — Moore,  J.  Your  difficulty 
is  to  get  rid  of  the  positive  words  of  the  2nd  section,  requiring  the 
affidavit  to  recite  the  number,  the  lands  held  under  the  tenancy,  and 
the  number  of  trees  on  the  lands  of  which  the  party  is  tenant.] — The 
section  contains  no  negative  words,  and  the  Court  will  presume  in 
favour  of  a  registry  after  forty  years'  enjoyment. 


Brewster  replied. 


Cur,  ad,  vult. 


Moore,  J.  Having  stated  the  pleadings  and  facts,  proceeded  to 
say: — 

The  question  is,  to  which  of  the  two  parties  did  the  trees  belong  ? 
The  plaintiff  claims  them  by  virtue  of  his  Common  Law  right, 
as  owner  of  the  inheritance  ;  the  defendant  claims  them,  under  the 
statute  23  &  24  G,  3,  c.  39>  as  planted  by  his  brother,  and  duly 
registered  under  that  Act ;  and  the  question  to  be  decided  is,  whe- 
ther all  the  eight  several  plantings,  or  any  and  which  of  them, 
have  been  duly  registered  ? 

It  appears  on  the  special  verdict,  that,  on  the  occasion  of  the 
first  planting,  the  affidavit  of  registry  was  made  by  E^l  O'Neill 


Nov.  6, 


(a)  7  B.  &  C.  12. 


(6)  8  B.  &  C.  35. 
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M.  T.  1852.   himself;  but  that  on  the  seven  subsequent  plantings,  the  affidavit 

Queen  »Btnch  ,     ,        •  <■         ^  <•  i       «^     «  «  •  .. 

was  made  by  the  steward  and  agent  oi  the  l!«arl,  and  acting  on  hs 

behalf.     It  is  contended  on  the  part  of  the  plaintiflT,  that  none  of  tlM 

said  seven  pLintings  have  been  duly  registered  under  the  statute,  on 

the  broad  ground  that  the  statute  requires  the  affidavit  to  be  made 

by  the  tenant  planting,  and  that   an  affidavit  made  by  his  agent 

is  no  sufficient  registry. 

This  is  a  question  of  great  imi)ortanco,  as  it  involves  the  cunstme- 
tion  of  a  statute  in  general  operation  through  the  kingdom.  The 
statute  on  which  the  question  arises  is  23  «&  24  G.  3,  c.  39<  It  ii 
entitled  "An  Act  to  amend  the  laws  for   the   encoaragement  of 

planting  timber  trees." — [His  Lordship  read  the  first  section.] On 

this  tirst  section  no  question  does  or  can  arise ;  for  it  is  phtin  thai 
every  tenant  for  life,  or  lives,  created  by  any  of  the  ways  mentioned, 
is  entitled  to  the  privilege  given.  Then  comes  the  second  section — 
[reads  it.] — I  think  it  plain  by  this  section  it  was  intended,  that  the 
performance  of  certain  acts  was  necessary  as  a  condition  precedent 
to  the  enjoyment  of  the  privilege  by  some  one,  if  not  all,  of  the 
tenants  enumerated  in  the  first  section. 

It  has  Ix'en  contended,  that  the  second  section  is  only  applicable  to 
tenants  holding  by  lease,  and  that  in  fact  tenants  for  life  holding  by 
any  other  title  are  not  bound  to  register.  I  cannot  concur  in  this 
view.  I  think  that  the  second  section  is  co-extensive  with  the 
first,  and  that  cvtjry  person  to  whom  a  privilege  is  given  by  the  first 
is  bound  to  register  under  the  st^cond,  and  that  if  he  does  not  do  so, 
he  can  have  no  privilege.  The  lirst  section  says,  "that  any  tenant 
for  life  or  lives,"  &c.,  shall  have  the  privilege,  and  the  second  uses 
the  exact  same  words :  ''  provided  always  that  any  tenant  so  planting 
shall  lodge,"  <&c.  It  appears  to  me  that  the  words  **any  tenant, "  in 
the  second  section,  must  refer  to  similar  words  in  the  first,  and 
embrace  the  same  class  of  persons. 

The  privilege  given  by  the  statute  is  in  derogation  of  the  Com- 
mon Law  right  of  the  inheritor  ;  and  I  think  the  object  of  tlie  second 
section  was,  that  the  person  whose  Common  Law  right  was  to  be  de- 
stroyed should  have  notice  of  the  planting,  and  an  affidavit  ot*  the 
facts  and  circumstances  kept  among  tlie  records  of  tlie  county.    I  can 
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see  no  reason  why  one  class  of  tenants  for  life  should  be  bound  to  re-  M.  T.  1 852. 

Queen*  8  Bench 
gistcr,  and  another  class  exempted.    I  can  find  no  sufficient  words  in 

the  Act  to  show  that  any  such  exemption  was  intended ;  the  natural 

interpretation  of  the  words  used  is  the  other  way:   and  I   have 

brought  my  mind  to  the  conclusion  that  every  tenant  for  life,  no 

matter  by  which  of  the  modes  in  the  1st  section  he  may  be  created, 

is  bound  to  register,  in  order  to  entitle  him  to  the  timber  which  he 

plants.     I  think  this  view  is  strongly  fortified  by  reference  to  the 

Timber  Act  next  preceding ; — ^it  is  the  5  G,  3,  c.  17.     The  2nd 

section  has  precisely  the  same  enumeration  of  tenants  for  life  as  in 

the  1st  section  here  ;  and  the  3rd  section  says: — "Provided  always 

that  each  person  so  planting  shall  lodge  a  certificate."     I  think  it 

would  not  be  possible  to  confine  these  words  to  any  particular  class. 

The  words  *'  any  tenant  so  planting **  appear  to  me  to  be  fully  as 

strong,  and  to  express  the  intention  of  the  Legislature,  that  those 

who  were  to  have  the  privilege  should  comply  with  the  condition  of 

registry. 

If  I  be  right  in  this  view,  then  the  next  question  will  be,  how  is 
the  registry  to  be  made  ?  The  2nd  section  directs  that  an  affidavit 
shall  be  lodged  with  the  Clerk  of  the  Peace  *'  in  form  following."  I 
•  think  it  must  be  admitted  that  the  form  given  implies  that  the  affi- 
davit should  be  made  by  the  tenant  planting  ;  and  the  plaintifi*  con- 
tends that  the  statute  is  mandatory  on  thb  point.  It  is  plain  that 
the  form  given  is  only  applicable  to  one  species  of  tenancy — that  by 
lease.  If  I  be  right  in  saying  that  the  2nd  section  applies  to  every 
tenant  for  life  mentioned  in  the  1st  section,  then  the  form  given 
must  be  varied  and  departed  from,  when  a  tenant  by  settlemeilt  or 
courtesy  was  to  register  ;  and  I  think  it  follows  as  an  inference,  that 
the  form  given  was  intended  only  as  a  model  to  be  adapted  to  the 
circumstances  of  each  case,  but  substantially  stating  the  matters 
required.  The  enacting  part  of  the  2nd  section  does  not  direct  the 
affidavit  to  be  made  by  the  tenant  himself,  but  only  ^hat  he  shall 
lodge  an  affidavit. 

I  think  that,  to  hold  the  form  given  to  be  mandatory,  would  be  * 
calculated  to  create  a  great  obstruction  to  the  operation  of  the  Tim- 
ber Acts.     They  were  framed  to  accomplish  a  great  public  purpose, 
VOL.  2.  67  L 
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M.  T.  1852.  to  supply  the  want  of  timber  in  Ireland,  by  inducing  personfly  throni^ 

I y '     the  medium  of  their  own  interests,  to  plant.     It  may  firequentij 

happen  that  the  tenant  for  life,  even  by  lease,  may  be  an  infant^  a 
lunatic,  or  absent  from  the  country,  and  thereby  unable  to  make  an 
affidavit  in  person.  All  those  persons  would  be  excluded  finn 
giving  effect  to  tlie  Act ;  and  I  think  that  this  great  inoonyenienee 
and  obstruction  is  a  fair  ground  for  a  broad  and  liberal  interpretation 
of  the  Act,  and  to  justify  the  Court  in  saying  that  the  2nd  section 
was  not  to  be  considered  mandatory  us  to  the  precise  fonn  given. 

I  am,  for  these  reasons,  of  opinion  that  the  objection  taken  by  the 
plaintitr  to  the  seven  affidavits  is  not  sustainable. 

There  is  another  objection  going  to  all  the  plantings.  The  lease 
contains  a  covenant  that  the  lessee  should  during  the  demise  uphold, 
sustain  and  keep  all  the  houses,  plantation  of  trees,  &c.,  that  then 
were,  or  at  any  time  thereafter  during  said  demise  should  be,  built 
or  made  on  the  demised  premises,  in  good  and  tenantable  repair; 
and  the  21st  section  enacts  that  nothing  therein  shall  be  construed 
to  extend  or  relate  to  any  trees  planted  or  to  be  planted  in  pursu- 
ance of  any  covenant  contained  in  any  lease,  nor  to  affect  or  invali- 
date any  such  covenants.  It  appears  to  me  perfectly  clear  that  the 
true  meaning  of  this  section  is,  that  if  the  tenant  for  life  were  bound 
by  a  covenant  to  plant,  that  the  statute  would  not  extend  tu  him, 
because  he  had  entered  into  a  contract  to  do  a  certain  thing,  and 
being  under  an  obligation  to  perform  that  act,  the  statute  was  unne- 
cessary in  such  a  case.  It  therefore  has  no  application  to  this  cove- 
nant. 

An  objection  was  then  taken  to  the  first  and  third  plantings.  It 
appears  by  the  affidavit  made  on  the  occasion  of  the  third  planting 
that  it  does  not  specify  the  number  of  trees  planted,  and  that  there 
is  uncertainty  in  it,  one  portion  of  the  lands  being  held  under  one 
landlord,  and  the  other  under  another,  and  that  therefore  it  is  not  a 
compliance  with  the  Act.  The  2nd  section  appears  to  me  distinctly 
to  mean  that,  where  a  party  seeks  the  benefit  of  a  planting  on  any 
•  particular  lands,  he  must  specify  the  number  and  kind  of  the  trees 
planted  on  tliose  lands.  I  therefore  think  that  the  affidavit,  with 
regard  to  this  thii-d  pUuiting,  is  defective  in  not  specifying   how 
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many  trees  were  planted  on  one  denomination,  how  many  on  another,  M.  T.  1852. 

,,.  -,  ,.  ,,,  1.1,,         Queen^sBwneh 

the  object  of  the  statute  being  to  enable  the  owner  of  the  land  to 

see  how  many  trees  were  planted  on  his  property. 

A  similar  objection  has  been  made  to  the  first  planting ;  and  the 
affidavit  is  defective  on  the  grounds  I  have  adverted  to.  The  va- 
riance between  the  affidavits  in  the  plantings  No.  1  and  3  is,  that  in 
No.  3  the  lands  are  held  under  a  different  landlord,  but  in  No.  1 
under  the  same  landlord,  but  under  different  tenures ;  and  it  does 
not  appear  what  those  tenures  are— they  may  be  for  life  or  for  years. 
I  therefore  think  that  the  same  objection  for  uncertainty  is  equally 
applicable  to  both. 

I  therefore  am  of  opinion  that  judgment  should  be  given  for  the 
plaintiff  as  to  No.  1  and  3,  and  for  the  defendant  for  the  remainder. 


Perrin,  J. 

Upon  the  main  and  important  question,  I  concur  with  my  Brother 
Moore.  The  Acts  of  Parliament  are  eertainly  very  vaguely  drawn, 
and  there  is  a  good  deal  of  difficulty  in  reeoociling  their  provisicms ; 
but  we  have  no  right  to  narrow  these  enactments.  The  object  of 
these  statutes  was  not  so  much  to  regulate  the  relations  of  landlord 

■ 

and  tenant,  or  the  relations  of  tenant  for  life  and  remainderman,  or 
inheritor,  as  to  encourage  the  planting  of  trees  generally ;  therefore 
where  the  words  of  the  statute  are  sufficiently  large  to  warrant  us 
in  saying  that  the  affidavit  might  be  made  by  any  one  cognizant  of 
the  factSj  I  see  no  authority  in  the  Court  to  confine  it  to  any  par- 
ticular species  of  tenant. 

With  respect  to  the  other  objection,  arising  on  the  clause  provi- 
ding that  it  should  not  relate  to  trees  planted  under  a  covenant,  it  is 
quite  plain  that  where  a  party  has  bound  himself  under  a  covenant^ 
he  ought  not,  in  derogation  of  that  covenant,  entitle  himself  to  the 
trees. 

With  respect  to  the  first  planting,  I  cannot  bring  myself  to  think 
that,  when  trees  are  planted  on  lands  held  under  different  demises 
from  the  same  landlord,  the  tenant  is  deprived  of  his  right  to  the 
trees  because  of  his  not  specifying  the  number  of  trees  planted  on 
each  denomination.    I  find  no  words  in  the  statute  to  deprive  him  of 
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]\I.  T.  1852.  that  right.    If  the  denominatioDS  of  land  were  under  the  same  leaie^ 

(^een'g Bench     ,  ,_  . 

there  could  be  no  question. 

With  respect  to  the  third  planting,  I  feel  very  much  embarrused; 
and  with  considerable  doubt  I  hold,  upon  that  planting,  that  the 
plaintiff  is  entitled  to  recover. 

Cbamfton,  J. 

Upon  the  main  question  in  this  case — namely,  whether  the  affi- 
davit should  be  made  by  the  party  registering,  or  whether  it  may 
not  be  made  by  his  agent,  I  agree  with  my  Brothers  Moore  and 
Pebrin.  We  have  before  us  no  evidence  of  what  the  usage  in  this 
respect  has  been,  and  therefore  we  can  have  no  assistance  in  forming 
our  judgment  from  the  practice  pursued  as  to  such  affidavits.  It 
would  be  very  unsafe  to  yield  to  the  argument  that  we  should,  in 
construing  a  statute,  attach  any  weight  to  the  marginal  noting  in 
the  printed  statute  book.  We  must  therefore  look  to  the  sound 
construction  of  the  statute  itself,  upon  which  the  question  arises^ 
viewing  it  as  one  of  a  code  or  series  of  statutes  intended  to  encourage 
planting,  and  to  benefit  all  classes  of  tenants  having  limited  estates* 

The  question  arises  upon  the  construction  of  the  statute  of  the 
23  &  24  G.  3,  c.  39,  an  Act  which,  according  to  high  judicial  autho- 
rity, ought  to  receive  a  most  liberal  construction  in  favour  of  tenants. 

Now  first,  it  is  to  be  observed  that  there  are  several  consecutive 
statutes  on  the  subject  of  planting,  and  that  these  form  one  code  of 
law,  the  23  &  24  G.  3,  c.  39,  being  only  an  amendment  of  the  pre- 
vious Acts,  which  had  proved  ineffectual  for  their  purpose.  These 
statutes  are  all  in  pari  materia^  and  should  be  read  together.  The 
object  of  the  Legislature  in  making  these  enactments  was  to  encou- 
rage the  planting  of  timber  trees,  and  they  give  valuable  privileges 
to  certain  classes  of  tenants,  which  are  specially  enumerated,  namely, 
tenants  for  life,  jointresses,  tenants  in  tail,  and  remaindermen  by 
settlement  or  otherwise,  as  well  as  tenants  by  lease ;  the  object  being 
to  encourage  planting,  by  giving  to  the  classes  therein  enumerated  a 
personal  interest  in  the  timber  which  they  might  plant  The  9  G.  2, 
c.  7,  furnishes  an  illustration  of  this.  By  that  statute  no  registry 
was  required ;  but  there  was  a  proceeding  by  which  a  tenant  for  life 
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and  remainderman  were  enabled  to  have  their  rights  ascertained  and  M.  T.  1852. 
decided,  when  they  had  made  improvements  by  planting.  They 
were  given  thereby  a  right  to  acquire  the  property  in  the  trees  with- 
out a  formal  registry,  by  a  proceeding  in  the  Court  of  Chancery. 
Then  came  the  5  G,  3,  c.  17*  The  right  to  trees  planted  was  by 
that  Act  extended  to  tenants  having  terminable  interests,  with  cer- 
tain rights  of  the  landlord  over  them.  In  the  2nd  section  of  that 
statute,  the  very  same  classes  of  tenants,  and  in  the  same  order,  are 
enumerated,  as  in  the  1st  section  of  23  &  24  G.  3.  All  these  classes 
are  entitled  to  the  trees  they  should  themselves  plant,  according 
to  the  directions  thereafter  mentioned — the  only  condition  imposed 
on  them  being,  that  by  the  3rd  section  they  are  bound  to  register — 
[Reads  the  section]. — The  words  '*  each  person  so  planting"  are 
comprehensive,  including  all  the  classes  enumerated  in  the  previous 
section.  They  are  all  required  to  register,  not  by  affidavit,  but  by 
certificate,  under  the  hand  of  the  tenant,  lodged  with  the  Clerk  of 
the  Peace.  Now,  the  term  '*  tenant **  is  used  there  in  a  generic 
sense  ;  it  means  persons  planting,  whether  tenant  for  life,  dower,  &c., 
or  by  lease.  These  persons  are  to  register  by  certificate  under  their 
hand.  In  this  Act  the  word  ''landlord'*  is  sometimes  used,  some- 
times "reversioner." 

Then  comes  23  &  24  G.  3,  c  39-  This  substitutes  registry  by 
affidavit  for  registry  by  certificate.  Though  it  modifies,  it  does  not 
totally  repeal,  the  former  Acts ;  the  necessity  for  registry  remains, 
but  the  mode  of  registry  is  changed.  The  affidavit,  for  the  purposes 
of  registry,  may  be  made,  as  it  appears  to  me,  by  the  agent,  steward 
or  manager,  as  well  as  by  the  tenant  himself:  by  that  construction 
the  inconvenience  which  would  be  caused  by  the  other  construction 
contended  for  would  be  avoided.  The  1st  section  enumerates  the 
same  class  of  persons  in  the  same  words  as  in  the  5  &  3,  c.  17 ;  it 
gives  them  a  right  to  cut  the  trees  at  any  time  during  the  term, 
but  the  5  (r.  3  limited  that  right  to  a  particular  year.  The  2nd 
section  of  the  23  &  24  &  3  is  a  proviso  on  the  1st  section.  It 
says  : — "  Any  tenant  (still  using  the  same  generic  term)  so  planting, 
"  or  causing  to  be  planted,  shall,  within  twelve  months  after  #iicA 
"  planting  (that  is,  planting  in  his  character  of  tenant  for  life,  or 
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M.  T.  1862.  "lives,  <Scc.)  lodge  with  the  Clerk  of  the  Peace  <^  the  coxaatj^  Ae, 

'^  '  "  an  affidavit  reciting  the  nninber  and  kinds  of  trees  planted,  ui 

"the  name  of  the  lands,  in  form  following."     It   aaes  the  tenn 

shall  lodge  an  affidavit,  not  shall  make  an  affidavit,  thus  making  the 

provisions  more  ftvourable  to  the  tenant.     The  5    &.  8  xeqnned 

the  certificate  to  be  under  the  htmd  of  the  tenant.     Inconvenienea 

might  arise,  from  unavoidable  absence  or  other  causes.     The  2ad 

section  accordingly  provides  for  such  cases ;  for  it  says,  the  tenant  ii 

to  lodge  with  the  Clerk  of  the  Peace  osi  affidavit^  not  to  make  an 

affidavit,  or  to  lodge  an  affidavit  made  bj  the  party  himeelfl    No 

question  could  possibly  have  arisen  upon  this  enactment,  were  it  not 

that  the  form  of  the  affidavit  to  be  made  is  subjoined,  and  that  suck 

form  imports  that  the  affidavit  is  made  bj  the  tenant.     Now  is  that 

form  to  override  and  overrule  the  previous  positive  enactment  ?     Is 

it  so  stringent,  landing  and  coercive  in  its  character  as  is  contended 

for?     It  might  perhaps  be  so  if  **the  form**  was  applicable  to  eveij 

case  and  class ;  but  manifestly  it  is  not,  and  it  must  be  moulded  to 

meet  particular  cases.    The  affidavit  is  by  the  enactment  to  be  '^  in 

form  following."     There  is  a  distinction  to  be  observed,  and  erea 

noted  in  our  books,  between  the  legal  terms  ^* tenor"  and  ^form"  and 

the  setting  out  of  an  instrument  according  to  the  tenor,  or  according 

to  the  form.    Tenor  has  a  stricter  sense  than  form.    In  the  former 

case  an  instrument  must  be  set  out  in  hoc  nef^H»^  but  where  a 

form  is  to  be  pursued  the  same  strictness  is  not  required.   I  therefore 

take  the  subjoined  '^form"  to  be  a  model  to  be  moulded  so  as  to  soit 

all  the  different  classes  for  whose  benefit  the  Act  was  passed,  than  a 

rigid  unbending  formula  from  which  no  departure  was  to  be  allowed. 

We  must  mould  this  form  in  order  to  admit  tenants  for  life,  renuun- 

dermen  and  others ;    the  '*  form,"  in  its  strict  terms,  will  only  apply 

to  a  tenant  by  lease.    Thus  construing  the  statute,  we  remove  all 

difficulty ;  otherwise  we  are  driven  to  repeal  the  1st  section,  as  to 

all  classes  of  tenants,  save  that  to  which  the  form  literally  applies. 

Th^  arises  a  second  question,  whether  the  one  affidavit  may 
include  difierent  denominations  of  land  on  which  the  trees  are 
planted,  for  the  purpose  of  registry?  The  2nd  section  only  says, 
that  the  affidavit  shall  recite  the  number  and  kinds  of  the  tzees 
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planted,  and  the  name  of  the  land.    In  registry  No.  1,  this  is  oom-   M.  T.  1852. 
plied  with ;  and  I  agree  with  mj  Brother  Pebbin,  although  subject 
to  some  doubt,  that  this  registry  is  on  the  whole  sufficient. 

As  to  registry  No.  3,  the  question  is  much  more  embarrassing — 
that  is,  where  parties  hold  under  different  landlords.  I  think  it  the 
safer  course,  where  there  are  different  landlords,  that  there  should  be 
separate  affidavits  and  registries :  and  that  I  believe  is  the  course 
the  Legislature  intended  should  be  taken. 

I  therefore  think  that  judgment  should  be  given  for  the  plaintiff 
as  to  No.  3,  and  for  the  defendant  as  to  the  other  registries. 


Lefrot,  C  J. 

In  this  case  I  should  feel  great  difficulty  in  adhering  to  my  own 
opinion,  which  differs  from  that  of  the  other  members  of  the  Court, 
if  it  were  not  supported  by  an  eacplioit  opinion,  of  great  author!^, 
upon  the  construction  of  this  Act,  differing  altogether  from  that 
of  my  Brethren.    In  the  case  of  Galwey  v.  Baker  (a),  Lord  Cotten- 
ham  says : — "  The  Acts  in  question  altered  the  Common  Law  as  to 
^*  the  right  of  lessors  to  the  trees  growing  on  their  estates,  such  trees 
^*  having  been  planted  by  the  lessee,  and  he  being  required  to  regis- 
'*  ter  them  according  to  certain  forme  provided  m  the  Act.**    And 
having  read  the  Ist  and  2nd  sections  of  the  statute  23  &24  G.  8, 
c.  39,  he  proceeds  thus : — *'  The  2nd  section  declared  the  general  title 
'^  of  the  lessee  to  the  timber ;  and  the  7th  section  provided  that  he 
*^  should  be  permitted  to  sell  all  his  right  and  property  in  the  trees 
''so  by  him  planted;  and  the  2l8t  section  provides  that  nothing 
"  therein  contained  shall  be  construed  to  extend  to  any  trees  to  be 
''  planted  in  pursuance  of  any  covenant  to  that  effect."   Again,  Lord 
Cottenham  says : — *'  The  2nd  section,  and  indeed  all  the  provisions 
'*  of  the  statute,  seem  to  establish  that  the  property  in  trees  planted 
*'  by  the  lessee,  (md  d%dy  regietered^  shall  be  vested  in  him  ;  but  it 
<*  is  clear  that  he  may  dispose  of  such  property  if  he  thinks  fit.** 
It  would  appear  from  these  observations  that  Lord  Cottenham  con- 
sidered this  Act  as  regulating  the  rights  of  lessee  and  lessor,  and 
those  only,  and  as  containing  all  the  provisions  by  which  ^ese 


(a)  7  a.  AF.899. 
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called  upon  to  decide  what  are  the  rights  of  a  tenant  for  lift^ 
in  dower,  or  by  the  conrtesj  or  jointure,  or  of  those  other  penw 
enumerated  in  the  Ist  section  of  the  statate,  nor  whether  thejae 
to  register  or  not — or  if  they  are  to  register,  in  what  form  th^  mt 
to  do  so ;  but  we  are  called  upon  only  to  decide  the  rights  of  tk 
lessee  as  between  him  and  his  lessor. 

The  case  has  been  argued  upon  the  assumption  that  all  Ae 
other  parties  were  to  register  under  the  proviaions  of  this  Ati, 
and  as  the  form  of  the  affidavit  was  not  suited  to  their  case,  it 
should  be  moulded  in  their  instance ;  and  conaequentlj  that  the 
form  was  not  essential,  and  might  be  departed  from  in  the  case  of 
a  lessee.  But  can  this  aflford  any  sound  reason  for  departing  from 
a  form  adapted  in  every  particular  to  the  case  of  a  tenant  where  no 
such  necessity  exists  ?  or  is  the  departure  from  the  form  given  b^ 
the  statute,  by  substituting  the  affidavit  of  another  person  in  phee 
of  the  tenant's,  a  mere  departure  in  form  ?  Was  it  not  a  matter  of 
importance  to  the  landlord  to  have  the  pledge  of  the  person  to  whom 
he  had  entrusted  his  land  for  the  truth  of  the  affidavit  ?  I  coo- 
fess  it  appears  to  me  that  this  Act  is  nothing  else  but  an  amend- 
ment of  the  law  as  between  landlord  and  tenant,  properly  so  caUed ; 
and  that  it  was  not  intended  to  extend  to  the  other  persons  named 
in  the  1st  section,  although  this  case  has  been  argued  as  if  they  were 
its  principal  objects,  and  as  if  it  should  receive  its  construction  in 
reference  to  them ;  whereas  the  whole  scope,  as  well  as  the  special 
wording,  of  the  Act,  seems  to  demonstrate  the  contrary.  There  may 
also  have  been  very  good  reasons  for  making  the  distinction  which 
appears  to  be  made  by  this  Act,  between  these  other  persons  and 
tenants  holding  under  leases :  the  former  were  enumerated ;  thej  are 
only  entitled  to  cut  down  the  trees  during  the  subsistence  of  their 
interest  in  the  land,  whereas  a  tenant  holding  by  lease  had  a  pri* 
vilego  for  a  year  after  the  expiration  of  his  lease  to  enter  upon  the 
land  and  cut  down  the  trees  planted  by  him.  It  might  therefore  be 
deemed  reasonable  to  guard  this  right  by  more  stringent  provisions 
than  were  applied  to  any  others. 

Let  us  look  now  to  the  provisions  and  wording  of  the  Act  which 
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seem  to  favour  this  constmction.  There  is  first  the  recital  in  the  M.  T.  1852. 
preamble : — *'  Whereas  the  laws  for  the  encouragement  of  tenants 
to  plant  timber  trees  have  proved  ineffectual  ;**  then  comes  the 
proviso  in  the  2nd  section  : — *^  Provided  always  that  any  tenant 
planting,  or  causing  to  be  planted,  shall,  within  twelve  months, 
lodge  with  the  Clerk  of  •the  Peace  an  affidavit  containing  the 
**  number  and  kind  of  the  trees  planted,  in  form  following  : — *  I, 
'^ '  A  B,  do  swear  &c.,  that  I  have  planted  on  the  lands  held  by 

'* '  me  from &c.,  and  that  I  have  given  notice  to  the  person 

'* '  under  whom  I  immediately  derive  &c.,  and  also  given  notice 
'*'to  the  head-landlord,'"  &C.,  &c.  All  these  particulars  exclu- 
sively applying  to  the  case  of  a  lessee  or  tenant,  strictly  so  called. 
The  change  also  in  the  wording  of  this  proviso,  as  compared  with 
the  wording  of  the  corresponding  proviso  of  5  G.  3,  c.  17,  is  most 
observable  :  in  that  Act  the  words  are — "  ehch  person  so  planting ;" 
in  23  &  24  G,  3,  c.  39,  the  words  are — "  every  tenant  so  planting," 
singling  out  one  of  the  whole  class  mentioned  in  the  1st  section, 
namely,  a  tenant  holding  by  lease,  to  whom  there  is  a  landlord  to 
whom  notice  is  to  be  given,  as  specified  in  the  affidavit  On  this 
part  of  the  affidavit,  it  is  worthy  of  remark,  that  where  the  Legis- 
lature intended  the  agent  might  be  substituted  for  the  landlord,  they 
have  said  so  expressly ;  which  would  seem  of  necessity  to  exclude 
such  a  substitution  in  the  case  of  the  tenant,  on  the  principle  ex- 
pressum  cessare  facit  taciturn. 

It  will  be  found,  on  a  careful  perusal  of  the  Act,  that  there  is 
not  a  single  section  applicable  to  any  one  of  the  enumerated  classes 
except  to  that  coming  under  the  term  **  tenant,"  that  is,  a  person 
holding  by  lease.  The  3rd  section  uses  the  words  "  tenant  as  afore- 
said," that  is,  a  tenant  who  should  register  by  affidavit  in  the  form 
given  by  the  2nd  section,  which  clearly  applies  in  the  terms  of  it 
only  to  a  tenant  holding  under  a  lease. 

Again,  the  6th  section,  which  provides  against  a  fraudulent  regis- 
try, gives  a  check  only  as  between  landlord  and  tenant — as  clearly 
appears  from  the  words  at  the  beginning  and  at  the  end  of  the 
section.     Now,  if  the  purposes  of  the  Act  were  to  include  tenants 

for  life,  jointress,  &c.,  if  they  were  bound  to  make  a  registry,  why 
VOL.  2.  58  L 
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Queen*8  Bench         .  ,       ,  ,         ,  ^ 

registry  by  a  tenant? 

Section  7  then  provides  that  any  tenant  may  lell  hift  or  lier  q|^ 
title  or  property  in  said  trees  or  coppices^  or  any  ^mx%  of  the  niat^  is 
any  person  under  whom  he  or  she  may  derive  mediately  or  iana* 
diately ;  and  that  the  person  so  purchasing  may  ^ve  all  the  ti^^ 
titles  and  properties  and  privileges  therein,  which  mre  by  this  Act 
secured  to  the  tenant.  Here  again  is  a  distinction  between  ften^^li 
and  other  persons,  showing  the  true  scope  and  object  of  the  Act 

Then  comes  the  8th  section,  which  can  apply  V>  no  other  ptrijyif 
case  than  that  of  landlord  and  tenant ;  and  the  9th  aection  cannot 
apply  to  tenants  for  life,  jointress,  &c. ;  it  is  confined  to  a  tevart 
holding  under  a  lease.  He  is  to  have  the  right  to  cut  the  trees 
during  the  term  in  like  manner  as  given  to  others;  but  beyond  this 
he  is  to  have,  after  his  term  has  expired,  where  it  ie  uncertain,  one 
year  further.  The  10th  section  defines  what  a  reversioner  ia,  witiua 
the  meaning  of  the  Act,  and  specifies  the  notice  he  ia  to^give  to  the 
tenant  of  his  intention  to  purchase  the  trees,  showing  that  he  ia  to 
be  the  reversioner  expectant  on  the  expiration  of  the  tenant'a  leasee 
not  a  remainderman.  I  may  make  the  same  observations  respectiii^ 
the  other  sections. 

If  then  there  be  not  any  section  in  the  statute  after  the  Ist, 
applying  to  any  person  but  a  lessee,  and  if  there  be  a  form  appli- 
cable to  such  lessee,  are  we  to  say  that  such  lessee  is  not  to  abide  by 
that  form  because  there  are  other  parties  whom  that  form  does  not 
suit,  and  as  to  whom,  because  it  does  not  suit  their  case,  if  they  are 
to  register,  there  may  be  a  necessity  to  alter  it  ?  but  there  is  none  as 
to  a  tenant ;  and  the  words  as  to  him  are  express  that  he  shall  re- 
gister in  that  form. 

Lord  Cottenham  says  that  the  Act  should  be  construed  liberally, 
and  I  admit  it  ought,  so  far  as  the  law  will  allow ;  but  I  cannot 
expunge  plain  words,  and  introduce  others  not  in  it. 

It  is  said  that  this  will  disqualify  infants  and  lunatics  from 
planting,  unless  they  are  allowed  to  verify  the  afiidavit  by  an 
agent ;  but  how  could  they  plant  by  an  agent  when  they  could  not 
appoint  one  ?  However  there  is  nothing  to  imply  that  the  Legiala- 
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ture  meant  to  include  them.    The  Statute  of  Wills  says  every  person  M.  T.  1852. 

Qmeen'tBeneh 
seised  in  fee  shall  make  a  will ;  but  that  does  not  include  infants  and 

lunatics.     For  these  reasons,  I  feel  myself  constrained  to  come  to 

the  conclusion  at  which  I  have  arrived. 

Upon  the  covenant  there  is  no  question  whatever ;  the  objection 
is  quite  untenable. 

On  the  other  ot^jection,  where  the  planting  has  been  made  on 
land  held  under  different  landlords,  and  the  tenant  has  lumped 
the  registry,  I  cannot  hold  that  a  good  registry ;  but  if  a  tenant 
hold  two  denominations  under  the  same  landlord  by  separate  leases, 
I  should  say  the  registry  would  be  good,  although  he  did  not  enu- 
merate how  many  trees  were  in  one  denomination  and  how  many  in 
the  other,  provided  the  leases  expired  at  the  same  time.  No  incon- 
venience or  mischief  could  arise  in  that  case.  I  should  therefore  hold 
that  registry  good,  for  it  would  come  within  the  terms  of  the  affi- 
davit. In  any  such  case  I  would  give  the  Act  a  liberal  construction, 
and  I  would  go  to  the  utmost  length  of  interpretation  the  words 
would  admit,  but  no  further.  But  the  first  planting  not  being  con- 
sistent with  the  case  I  have  put,  judgment,  I  think,  as  to  that  plant- 
ing, must  be  given  for  the  plaintiff. 


The  Court  being  equally  divided  on  this  last  question.  Judge 
Crampton  acceded  pro  forma  to  the  opinions  of  the  Chuf  Jus- 
tice and  Judge  Moore,  to  enable  .the  parties  to  bring  the  case 
before  the  Court  of  Error. 


Judgment  was  accordingly  entered  for  the  j^intiff  upon  the 
first  and  third  plantings,  and  for  the  defendant  upon  the 
remaindeh 


460  COMMON  LAW  REPORTS. 


E.,T.  1852. 

Exch.  Cham. 


tf^cjbtquer  Cj^amlier/ 


JOHN  WARD  V.  W.  D.  FREEMAN. 

(Error  from  the  Court  of  Queen^s  Bench.) 
April  2\,  22. 

No  action  will  Case. — The  declaration  stated  that  the  defendant,  before  and  at  the 
lie  against  a 

Judge  of  a  time  of  the  hearing  of  the  cause  thereinafter  mentioned,  to  wit>  on 
Court  of  Re- 
cord for  any  &c.,   at  (S:c.,  and   from   thence   hitherto  hath  been,  and  still  was, 

him  in  the     Assistant-Barrister  for  the  county  of  Galway,  duly  nominated  and 

judicial  ^func-  appointed ;  that  theretofore,  to  wit,  on  &C.,  at  a  General  Session  of 

^^™  the  Peace  holden  at  Galway,  in  and  for  the  county  Galway,  before 

Where  in  an 
action  on  the 

case,  brought  by  the  defendant  in  a  ciyil-bill  agunst  an  Assistant-Barrister  for  refusing 
to  take  the  affidavit  of  his  attorney  in  a  suit  in  whidi  a  decree  had  been  made  against 
liim,  and  for  refusing  the  recognizance  of  himself  and  his  sureties,  in  order  that  he 
might  prosecute  an  appeal,  and  for  refusing  to  take  his  appeal,  and  to  stop  all  pro- 
ce^ings  on  the  decree ;  the  plaintiff  gave  evidence  to  support  this  case,  and  further 
that  he  had  perfonned  all  the  necessary  preliminaries  entitling  him  to  tender  thia 
affidavit;  that  the  civil  business  of  the  Assistant-Barrister  had  ceased  on  the  day 
previous,  and  that  on  the  day  he  tendered  the  affidavit  to  the  Assistant-Barrister  he 
was  occupied  in  transacting  Crown  business,  and  that  on  the  evening  of  that  day,  as 
the  Assistant-Barrister  was  about  leaving  the  Bench,  he  tendered  tiie  affidavit  and 
appeal,  and  that  the  Assistant-Barrister  refused  to  receive  the  appeal,  assigning  no 
reason.  At  the  close  of  plaintiff's  case  the  defendant's  Counsel  caUed  on  the  Judge 
to  nonsuit,  or  direct  a  verdict,  on  the  ground  that  the  defendant,  being  a  Judge  of 
a  Court  of  Record,  and  acting  judici^ly,  was  not  liable  in  such  action.  Counsel 
for  the  plaintiff  insisted  that  the  refusal  to  receive  the  appeal  was  not  a  judicial  act, 
and  required  the  Judge  to  leave  the  case  to  the  jury,  and  to  direct  them  to  find  for 
the  plaintiff.  The  Judge  refused  to  leave  any  question  to  the  jury,  but  directed 
them  to  find  for  the  defendant,  being  of  opinion  that  the  defendant,  acting  aa  a 
Judge  of  a  Court  of  Record,  was  not  liable  to  an  action,  and  the  jury  found  accord- 
ingly. 

Held,  that  this  was  a  mistrial,  and  that  a  venire  de  novo  should  be  awarded : 
evidence  having  been  gone  into  by  the  plaintiff  proving  all  the  averments  in  his 
declaration,  the  Judge  was  bound  to  leave  the  case  to  the  jury,  although  he  was  of 
opinion  no  cause  of  action  was  disclosed  in  the  declaration. — [Lefbot,  C.  J., 
Moore,  J.,  and  Greene,  B.,  dissentientihus.'] 

Held,  per  Lefrot,  C.  J.,  Crahpton,  J.,  Moore,  J.,  and  Greene,  B.,  that 
the  Assistant-Barrister,  acting  as  a  Judge  of  the  Court  of  Record,  in  refusing  to 
receive  the  appeal,  acted  judicially,  and  was  not  therefore  responsible  in  an  action 
for  such  refusal.  Sed  per  Monahan,  C.  J.,  Pioot,  C.  B.,  Torrens,  J.,  and 
Perrin,  J.,  the  defendant  in  so  doing  acted  ministerially. 


*  rENNEFATHEB,  B.,  and  RicuARDS,  B.,  absentibus. 
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divers  Justices  of  our  Lady  the  Queen,  assigned  to  keep  the  peace  E.  T.  1852. 
in  and  tor  the  said  county,  and  to  hear  and  determine,  &c^  a  certain 
<!k)urt  of  our  Lady  the  Queen,  commonly  called  a  Civil-bill  Court, 
was  held  in  and  for  the  division  of  said  county  called  the  division 
of  Gal  way,  by  and  before  the  defendant,  then  and  there  being  such 
Assistant-Barrister  ;  at  which  Court  a  certain  cause  by  English 
bill  or  paper  petition,  usually  called  a  civil-bill,  in  which  cause 
one  Thomas  Cummins  was  plaintiff,  and  the  now  plaintiff  was  de- 
fendant, in  a  certain  action  of  assumpsit,  to  wit,  an  action  for  the 
sum  of  £2.  Is.,  for  goods  sold,  being  a  cause  of  action  within  the 
jurisdiction  of  the  Court,  was  heard  and  determined  by  the  Court ; 
and  the  now  plaintiff  was  at  the  time  of  the  service  of  the  civil-bill 
resident  within  the  jurisdiction  of  the  Court,  to  wit,  at  &c.,  and  that 
having  been  duly  served  with  the  civil-bill,  then  and  there  at  the 
Court  duly  appeared  by  his  attorney,  to  wit,  C.  R.,  and  defended 
the  action ;  that  thereupon  such  proceedings  were  had,  that  it  was 
ordered  and  decreed  by  the  Court  that  Thomas  Cummins  should 
recover  from  the  now  plaintiff  the  said  sum  of  £2.  Is.,  together  with 
six  shillings  costs  (setting  out  the  decree),  .as  by  the  record  of  the 
Court  might  appear. 

The  declaration  further  stated  that  after  the  pronouncing  of  the 
decree,  and  before  it  issued,  to  wit,  on  &C.,  the  now  plaintiff,  having 
just  grounds  of  appeal  from  the  decree,  and  then  and  there  thinking 
himself  aggrieved,  and  being  in  fact  aggrieved  by  the  decree  so  made 
and  pronounced,  intended  and  was  desirous  of  appealing  therefrom 
to  the  Judges  of  Assize  for  the  county  of  Galway,  at  the  A-ssizes 
next  after  the  decree  had  been  made  and  pronounced.  That  the 
plaintiff  afterwards,  to  wit,  on  &c.,  paid  to  A.  D.,  the  attorney  in 
the  cause  for  Thomas  Cummins,  the  sum  of  six  shillings,  the  amount 
of  the  costs  of  the  decree,  of  which  the  defendant  had  notice ;  and 
that  thereupon  afterwards,  and  during  the  Court,  and  before  the 
issuing  of  the  decree,  to  wit,  on  &c«,  the  now  plaintiff  tendered  and 
offered  to  the  defendant  to  enter  before  him,  so  being  Assistant-Bar- 
rister, into  a  recognizance  of  double  the  sum  decreed  against  him,  to 
wit,  the  sum  of  &c.,  with  sufficient  bail,  to  wit,  R.  L.  and  T.  D., 
with  a  condition  to  said  recognizance  to  the  effect  following,  &c. 
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of  them  was,  sufficient  bail  in  that  behalf,  and  were  raedj  and  til- 
ing and  offered  to  enter  into  the  recogniianoe,  uid  the  plaintiff  thi 
and  there  tendered  and  offered  the  defendant  to  appeal  finon  thi 
decree  to  the  then  next  Justices  of  Assiie ;  and  C.  R^  being  thi 
attorney  who  so  appeared  for  the  plaintiff  on  the  hearing  and  delv- 
mination  of  the  cause,  was  willing  and  offered  the  defendant  to  mk 
an  affidaTit  in  writing  before  him  as  AsBbtant-Barrister,  that  tk 
appeal  was  not,  as  he  belieyed,  made  for  the  purpose  of  delaf,  lit 
that  there  was  probable  eause  for  reversing  the  decree  so  made  aii 
pronounced.  That  the  plaintiff  then  and  there  requested  the  d^ 
fondant,  so  being  such  Assistant-Barrister,  to  take  the  affidavit  oT 
C.  R.,  and  that  G.  R.  should  be  sworn  to  the  truth  of  his  aflUanl, 
and  to  accept  and  take  the  recognizance  and  acknowledgment  thefeof 
by  the  plaintiff  and  his  sureties,  in  order  that  he  might  proeeonta  Us 
appeal  to  and  before  the  Judges,  &C.,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  and  to  receive  the  i^ipeal  of 
the  plaintiff  from  the  decree. 

That  although  it  was  the  duty  of  the  defendant,  he  being  soeii 
Assistant-Barrister,  to  have  taken  the  affidavit  of  C.  R^  and  swear 
him  as  to  the  truth  thereof,  and  also  to  have  accepted  and  taken 
the  recognisance,  and  to  receive  the  appeal,  and  thereupon  to  have 
stopped  all  proceedings  on  the  decree ;  and  although  the  plaintiff 
was  willing  and  offered  to  pay  all  fees  in  respect  of  the  taking  of 
the  affidavit,  recognizance  and  appeal,  nevertheless  the  defendanti 
not  regarding  the  statute  in  this  case  made,  ^,  nor  his  duty  in  that 
behalf,  but  contriving  and  wrongfully  intending  unjustly  to  aggrieve 
and  oppress  the  plaintiff  in  that  behalf,  and  to  prevent  and  hinder 
him  fh)m  appealing  from  the  decree  to  the  Judges,  Ac,  and  not 
regarding  his  duty  as  Assistant-Barrister,  or  the  statute  in  that 
case,  &c.,  and  the  laws  of  the  land,  absolutely  refused  to  take  the 
affidavit  of  C.  R.,  or  to  swear  him  to  the  truth  thereof,  or  to  take 
the  recognizance,  or  the  acknowledgment  thereof,  or  anj  other  le- 
cognizance  or  affidavit  whatsoever,  for  the  purposes  aforesaid,  or  to 
receive  the  appeal,  or  to  stop  the  proceedings  on  the  decree  so  pro- 
nounced :  and  for  want  of  said  appeal  the  decree  afterwards,  to  Wit 
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at  the  said  Court,  issued  forth  of  the  Couatt  then  and  there  iMrhed  K.  T.  1852. 
for  the  sum  of  £2.  Is^  and  costs,  and  aignad  by  tbe  defendant  aa  such 
Assistant-Barrister,  and  by  one  J.  iL,  then  and  there  being  Clerk  of 
the  Peace  of  the  county,  having  been  then  and  there  entered  and  re- 
gistered in  the  book  kept  by  the  Clerk  of  the  Peace  of  the  oounty 
for  entering  and  registering  of  causes  decreed  and  detennined  by  the 
Court  by  English  petition  or  paper  bill ;  by  means,  of  which  pre- 
mises the  plaintiff  was  deprived  of  his  appeal  and  of  the  benefit  and 
advantages  thereof,  and  precluded  and  hindered  from  procuring  the 
decree  to  be  reversed,  as  he  could  and  might  have  done  but  for  the 
committing  of  the  grievances  by  the  defendant. 

The  declaration  then  alleged  that  the  Sheriff  of  the  county  issued 
his  warrant,  empowering  persons  therein  named  to  execute  the  de- 
cree, and  that  certain  goods  of  the  plaintiff  were  seized  in  execution ; 
and  that  plaintiff,  in  order  to  prevent  a  sale  thereof  paid  the  amount 
of  the  decree  and  the  costs  to  the  plaintiff  in  the  civil-bill,  and  that 
tiicreby  plaintiff  was  then  and  there  greatly  exposed  and  injured  in 
his  credit  and  circumstances. 

The  defendant  pleaded  the  general  issue. 

The  case  was  tried  before  Moors,  J«,  at  the  Spring  Assises  of 
1861,  for  the  county  of  the  town  of  Gal  way,  aad  the  first  witness 
produced  for  the  plaintiff  was  his  attorney  in  the  civil-bill  proceed- 
ings, and  also  his  attorney  on  the  record.  He  deposed  that  the 
defendant  was,  and  for  several  years  had  acted  as,  Assistant-Bar- 
rister for  the  county  of  Galway  and  county  of  the  town  of  Galway, 
and  acted  in  that  capacity  in  the  month  of  January  1851.  That  the 
sessions  commenced  at  Galway  on  Friday  the  third  day  of  Januaij 
1861  ;  that  he  acted  as  attorney  of  the  plaintiff  in  this  action,  who 
was  defendant  at  said  sessions  in  a  civil-bill  for  £2.  is.,  brought 
by  Thomas  Cummins,  for  a  pig  sold.  That  witness  appeared  to  de- 
fend that  civil-bill  for  the  present  plaintiff,  and  produced  evidence 
for  the  defence,  and  pressed  it  on  the  defendant^  and  pointed  ont 
the  hardship,  and  defendant  said  he  did  not  care.  Witness  then 
produced  a  printed  notice,  which  stated  that  the  grand  jury,  was  to 
be  sworn  on  Friday ;  and  he  deposed  that  after  that  was  done  the 
civil-bill  business  was  gone  into,  which  lasted  until  some  time  on 
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£.  T.  1852.  Saturday;  that  the  criminal  business   from    thenoe  oontined  to 
Monday ;  that  the  mode  of  lodging  an  appeal  is  by  preparing  ik 
recognizance  and  affidavit,  which  was  done  in  open  Conrt,  ai  Ae 
practice  was ;  that  he  paid  Anthony  Donnellan,  the  attomej  ftr 
the  plaintiff  in  said  civil-bill,  the  costs  of  the  decree^  being  a 
shillings  ;   that   he    applied   on   Monday    to    Richard   Carter,  tk 
Deputy  Clerk  of  the  Peace,  to  take  the  appeal ;  that  the  Cnm 
business  was  then  going  on,  and  Carter  said  he  had  directions  firoa 
the  Barrister  not  to  take  an  appeal  while  the  Crown  buuness  wm 
going  on ;  that  witness  applied  in  open  Court  to  the  defendant  os 
Monday  evening  to  take  the  appeal ;  that  the  Court  was  then  sittiB^ 
and  defendant  on  the  Bench;  that  he  had  the  reoognizanoe  pie- 
pared,  with  the  names  of  parties  and  sureties,  also  the  affidavit  filled 
and  ready  to  be  sworn ;  that  the  sureties  were  present ;  that  defend- 
ant refused  to  receive  the  appeal,  but  assigned  no  reason ;  that  no 
proclamation  had  been  made  before  witness  made  the  application  to 
defendant ;  that  the  defendant  very  soon  left  the  Bench ;  that  the 
decree  obtained  against  the  plaintiff  was  given  oat,  and  that  witnesi 
paid  the  amount,  £2.  12s.  Id.,  to  the  plaintiff  in  the  decree,  and  that 
the  receipt  was  on  the  back  of  the  process.     That  he  had  lodged 
appeals  after  the  criminal  business  was  ended,  and   which   wen 
received  by  the  defendant,  and  that  he  had  done  so  at  the  identical 
sessions  of  January  last,  and  that  it  was  tried  at  the  present  Assises. 
On  his  cross-examination  he  deposed  that  it  was  between  Bve  and 
six  o'clock  in  the  evening  that  he  applied  to  the  defendant  to  take 
the  appeal ;  that  the  book  had  been  ruled,  and  the  Crown  business 
all  finished ;   that  the  whole  of  the  civil-biUs  had  been  disposed 
of    between   eleven    and    twelve    o'clock    on    Saturday ;     that    he 
had  lodged  other  appeals  on  Friday ;  that  he  had  paid   the  six 
shiUings  to  Mr.  Donnellan's  clerk,  Mr.  Carey,  on  Monday  morning ; 
that  when  witness  pressed  the  defendant  to  take  the  appeal,  he 
hastened  off  the  Bench  as  fast  as  he  could ;  that  the  witness  had 
not  got  any  money  from  the  plaintiff  for  this  action ;  that  he  had 
paid  Counsel's  fees ;  that  he  had  received  instructions  from  plain- 
tiff by  post ;  that  he  could  not  say  whether  he  gave  the  affidavit  to 
the  Deputy  Clerk  of  the  Peace  when  he  called  on  the  defendant  to 
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take  the  appeal;  that  witness  did  not  mention  the  names  of  the  parties  E,  T.  1852. 

Exch.  Cham. 

to  the  defendant  when  he  asked  him  to  take  the  appeal.  A  printed 
document  was  then  shown  to  witness,  and  he  deposed  that  he  had 
sent  the  manuscript  for  same  to  the  printer;  that  he  had  not 
then  had  instructions ;  that  he  sent  a  letter  on  Monday  morn- 
ing to  the  defendant,  and  that  it  was  returned  with  an  answer 
from  the  defendant ;  that  witness  sent  a  second  letter  next  day  to 
the  defendant,  and  got  an  answer.  That  the  defendant  left  Gal  way 
on  the  seventh  for  the  next  town. 

Thomas  Walsh  also  deposed  that  he  was  an  attorney  practising 
at  sessions  for  twenty  or  thirty  years ;  that  the  practice  had  been  to 
take  the  appeals  as  long  as  the  Barrister  was  sitting,  though  after 
the  criminal  business ;  and  William  Joyce  gave  similar  testimony. 

Evidence  was  also  given  by  Roger  Lynskey,  that  he  had  attended 
for  the  plaintiff  in  the  appeal ;  that  the  goods  of  the  plaintiff  were 
seized  under  the  decree,  and  that  the  money  was  paid.  The  signa- 
ture of  the  decree  by  the  Sheriff  was  also  proved,  and  the  process, 
decree,  recognizance  and  affidavit,  as  stated  in  the  declaration,  were 
then  read,  and  the  plaintiff  closed  his  case. 

Thereupon  Counsel  for  the  defendant  called  upon  the  learned  Judge 
either  to  nonsuit  the  plaintiff,  or  if  he  would  not  consent  to  be  non- 
suited, then  to  direct  a  verdict  for  the  defendant,  inasmuch  as  the 
defendant,  as  such  Assistant-Barrister,  was  a  Judge  of  a  Court  of 
Record,  and  that  in  refusing  to  receive  the  appeal,  he  had  acted  judi- 
cially ;  and  therefore  no  action  for  such  act  was  maintainable  against 
him.  Counsel  for  the  plaintiff  then  and  there  insisted  that  the  refusal 
of  the  defendant  to  receive  the  appeal,  as  aforesaid,  was  not  a  judicial 
act ;  and  also  then  and  there  called  upon  and  required  the  learned 
Judge  to  leave  the  consideration  of  the  said  case  upon  the  evidence 
to  the  jury ;  and  called  upon  and  required  him  to  direct  the  jury 
that,  if  they  believed  the  evidenee  given  upon  behalf  of  the  plaintiff, 
they  ought  to  find  a  verdict  for  the  plaintiff.  But  the  learned  Judge 
refused  so  to  direct  the  jury,  or  to  leave  the  consideration  of  the 
evidence  so  given  upon  the  part  of  the  plaintiff  to  the  jury ;  but 
directed  the  jury  to  find  a  verdict  for  the  defendant,  expressing  his 

opinion  to  be,  that  the  defendant,  acting  as  a  Judge  of  a  Court  of 
VOL.  2.  59  L 
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E.  T.  1852.  Record,  was  not  liable  in  the  present  action  for  the  breach  of  d«j 
in  the  plaintiff's  declaration  alleged  to  have  been  committed  hjlm: 
to  which  opinion  and  direction  of  the  learned  Judge,  Counsel  for  tbi 
plaintiff  objected,  and  did  then  and  there  except. 

The  jury,  by  the  direction  of  the  Judge,  found  a  verdict  for  thi 
defendant.  Whereupon  the  Counsel  for  the  plaintiff*  excepted  to 
said  direction  and  ruling  of  the  learned  Judge. 

The  bill  of  exceptions  was  argued  in  Michaelmas  Term  1851, 
when  the  exceptions  were  overruled,  and  judgment  given  far  tbe 
defendant  (a). 

On  this  judgment  a  writ  of  error  was  brought,  and  the  following 
points  were  noted  for  argument : — Whether  the  defendant  was  liaUe 
to  an  action  for  refusing  an  appeal  from  a  decree  pronounced  by  hia 
as  an  Assistant-Barrister  ?  Also  that  the  act  complained  of  was  not 
a  judicial  act,  and  that  the  refusal  to  take  the  affidavit  and  appeal 
was  not  a  judicial  act,  even  though  a  refusal  for  insufficient  bail,  or 
any  such  cause,  might  be  so  considered. 


Meagher  and  Lynch  were  heard  on  behalf  of  the  plaintiff,  and— 

The  Attorney-General  (Napier),  Fiizgibbon  and  CoHcannon,  for 
the  defendant. 

Cur,  ttd.  vuiL 


T.  T.  1852.      The  Court,  differing  in  opinion,  delivered  judgment  seriatim. 

May  26. 

Greene,  B. 

This  case  comes  before  the  Court  on  a  writ  of  error,  brought  to 
reverse  a  judgment  of  the  Court  of  Queen's  Bench.  His  Lordahifs 
having  stated  the  pleadings  and  the  facts,  proceeded  to  saj : — 

The  opinion  given  by  the  learned  Judge  at  the  trial,  and  against 
whicli  the  exception  was  taken,  was,  that  under  the  circumstances 
the  refusal  of  the  defendant  to  receive  the  appeal  was  in  its 
nature  a  judicial  act.     The  only  question  raised  by  this  exceptioa 

(a)  I  Com.  Law  Rep.  677> 
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is,  as  I  understand  it,  whether   in  that  opinion  he  was  correct  in  T.  T.  1852. 

Exch,  Cham, 
point  of  law,  or  not  ? 

It  has  been  argued  that  the  learned  Judge  below  misconceived 
the  law,  inasmuch  as  the  rejection  of  the  appeal  by  the  Assistant- 
Barrister  was  a  refusal  to  discharge  a  duty  purely  ministerial,  im- 
posed upon  him  as  a  ministerial  officer  by  the  provisions  of  an  Act 
of  Parliament ;  and  therefore  that  even  supposing  an  action  not  to 
lie  against  an  Assistant-Barrister  for  any  thing  adjudicated  on  by 
him,  yet,  in  the  present  case,  the  defendant  is  liable  for  the  act 
complained  of  in  the  declaration.  I  cannnot  concur  in  this  view 
of  the  case. 

It  is  a  principle  of  law,  established  from  the  earliest  times,  that 
the  acts  of  a  Judge  of  a  Court  of  Record,  if  within  the  limits  of 
his  jurisdiction,  are  not  to  be  reviewed  or  questioned  in  an  action 
brought  against  him.  This  principle  is  most  important,  as  regards 
not  only  the  Judge,  but  the  general  interests  of  justice,  and  ought 
not  to  be  impaired  or  frittered  away  on  light  or  subtle  grounds 
or  distinctions.  One  of  the  principal  cases  bearing  upon  this  sub- 
ject is  Floyd  v.  Barker  (a).  In  that  case  a  charge  of  conspiracy 
was  brought  against  the  Judge  who  tried  the  case,  and  the  Court 
says: — *^ Although  the  offender  upon  the  indictment  be  acquitted, 
**  yet  the  Judge,  be  he  Judge  of  Assize,  or  a  Justice  of  the  Peace, 
**  or  any  other  Judge,  being  Judge  by  commission,  and  of  record, 
*^and  sworn  to  do  justice,  cannot  be  charged  for  conspiracy,  for 
**  thut  which  he  did  openly  in  Court  as  Judge  or  Justice  of  Peace ; 
*'  and  the  law  will  not  admit  any  proof  against  this  vehement  and 
"  violent  presumption  of  law,  that  a  Justice  sworn  to  do  justice  will 
*'  do  injustice;  but  if  he  hath  conspired  before  out  of  Court,  this  is 
^*  extra-judicial ;  but  due  examination  of  causes  out  of  Court,  and 
''  inquiring  by  testimony,  et  similia^  is  not  any  conspiracy,  for  this 
'*  he  ought  to  do."  And  again : — *'  And  as  a  Judge  shall  not  be 
**  drawn  in  question  in  the  cases  aforesaid,  at  the  suit  of  the  parties, 
'*no  more  shall  he  be  charged  in  the  said  cases  before  any  other 
"  Judge  at  the  suit  of  the  King.  And  for  this,  in  the  27  Ass^ 
**/}/.,  18,  one  was  indicted  and  arraigned  at  the  suit  of  the  King» 


(a)  12  Bep.  24. 
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T.  T.  1852.  **that  as  he  was  a  Justice  of  oyer  and  terminer^  where  certaia 
"  persons  were  indicted  of  trespass  before  him,  he  made  an  entiy 


"  of  record  that  thcj  were  indicted  of  felony ;  and  it  was  adjudged 

'*  that  this  indictment  was  against  the  law,  for  thia,  that  he  was  a 

"  Justice  by  commission ;  and  that  is  of  record ;   and  thia  fircieiit 

**  act  shall  be  to  defeat  the  record,  hoe  esl,  to  aver  against  that 

'*  which  he  did  as  a  Judge  of  Record,  which  cannot  be  bj  the 

"  law.    And  it  was  said,  that  it  was  the  case  of  one    Nudigale, 

*'who  as  a  Justice  of  Peace  had  recorded  a  force  upon  a  view, 

"  which  he  did  as  a  Judge  upon  record ;  and  a  bill  was  exhibited 

**  against  him  in  this  Court,  for  this,  that  he  had  falsely  made  a 

^* record,   where  indeed  there   was    not  any    force;    and   by  the 

*<  opinion   of  Catlyn  and  Dyer,   Chief  Justices,  it    was    reflolTed, 

"  that  the  thing  that  a  Judge  doth  as  a  Judge  of  Record  ought 

"  not  to  be  drawn  in  question  in  this  Court."     And  again — *^  And 

'*the  reason  and  cause  why  a  Judge,  for  any  thing  done  bj  him 

''as  a  Judge,  by  the  authority   which  the  King  hath   committed 

"  to  him,  and  as  sitting  in  the  seat  of  the  King  (concerning  his 

*' justice)  shall  not  be  drawn  in   question  before  any  other  Judge 

"for  any  surmise  of  corruption,  except  before  the   King   himself, 

'*  is  for  this : — the  King  himself  is  dejure  to  deliver  justice  to  all  his 

*' subjects;  and  for  this,  that  he  himself  cannot  do  it  to  all  persons; 

''  he  delegates  his  power  to  his  Judges,  who  have  the  custody  and 

'*  guard  of  the  King's  oath." 

So  in  the  case  of  Barnardiston  v.  Soame  (a),  it  is  laid  down  that 
'^  No  action  will  lie  against  a  Judge  for  what  he  does  judicially, 
'*  though  it  should  be  laid  falso  malitiose  et  scienter.  They  who 
''are  entrusted  to  judge  ought  to  be  free  from  vexation,  that  they 
''may  determine  without  fear;  the  law  requires  courage  in  a 
"Judge,  and  therefore  provides  security  for  the' -support  of  that 
"  courage."  And  in  Grocenvelt  v.  Burwell  {b)  it  was  held,  that 
no  action  lay  against  the  Censors  of  the  College  of  Physicians, 
because  they  were  Judges  of  the  matter,  and  what  they  had  ad* 
judged  was  not  traversable.  The  same  case  is  reported  in  1  Ztord 
Raymond^  p.  468,  where  it  is  said  that  a  Judge  shall  not  be  ques- 


(a)  6  St.  Tr.  lOlXi. 


(6)  1  Salk.  397. 
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tioned  at  the  suit  of  the  parties.     The  rule  is  thus  stated  in  Ha^  T.  T.  1852. 

mond  V.  Howell  (a): — '*An  action  will  not  he  against  a  Judge, 

for  any  thing  done  by  him  quatenus  a  Judge."     I  may  refer,  in 

support  of  the  same  principle,  to  the  judgment  of  the  Judges  in 

the  case  of  Taaffe  v.  Dowries^  as  reported  in  the  note  to  3  Moore^s 

P.  C.  Cases,  pp.  45,  46,  51,  53,  58,  60.     In  Gameii  v.  Fer- 

rand  {b\  Lord  Tenterden  deduces   from  the  preceding  cases  this 

rule,  that  "no  action  will  lie  against  a  Judge  of  record  for  any 

matter  done  by  him  in  the  exercise  of  his  judicial  functions." 

I  do  not  think  indeed  that  the  Counsel  for  the  plaintiff  argued 
that  an  action  would  lie  against  a  Judge  of  a  Court  of  Record* 
for  an  act  done  by  him  as  Judge.  It  seemed  to  me  to  be  con- 
ceded, that  in  such  a  case  no  action  could  be  maintained.  The 
argument  in  support  of  the  exception  was  that  the  act  complained  of 
in  the  declaration  was  done  by  the  defendant  not  in  his  character  of 
Judge,  but  in  one  altogether  ministerial.  We  must  see  therefore 
what  is  the  act  complained  of,  what  it  is  alleged  that  he  was  called 
upon  to  do,  and  what  he  is  charged  with  having  refused  to  do. 

The  ground  of  action  in  the  present  case  is  the  refusal  to  receive 
an  appeal  from  a  civil-bill  decree  pronounced  by  the  Assistant- Bar- 
rister, the  consequence  of  which  was  the  issuing  of  the  decree  and 
the  seizure  of  the  plaintiff's  goods  thereunder.  Now  it  cannot  be 
contended  that  the  right  to  have  an  appeal  received  is  an  absolute 
right ;  it  is  only  conditional,  founded  on  the  performance  of  certain 
requisites  pointed  out  by  the  statute  which  gives  the  appeal;  amongst 
others,  the  making  of  an  affidavit  that  the  appeal  is  not  intended  for 
delay.  It  is  contended  that  the  Assistant-Barrister,  if  he  had  re- 
ceived this  affidavit,  must  have  been  considered,  in  that  particular, 
as  acting  ministerially ;  that  he  had  consequently  no  discretion  to 
exercise  as  to  the  taking  or  refusing  it,  and  therefore  that  the  learned 
Judge  was  mistaken  in  ssLjing  that  the  Assistant-Barrister,  when  he 
refused  to  receive  the  appeal,  was  acting  not  ministerially,  but  judi- 
cially. But  I  do  not  think  that  the  plaintiff  in  error  can  be  allowed 
thus  to  pick  out,  from  the  whole  of  the  proceedings  constituting  the 
right  to  appeal,  the  single  ingredient  of  the  taking  of  the  affidavit^ 

(a)  2  Mod.  218.  (6)  6  B.  &  C.  625. 
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T.  T.  1852.   discarding  from  consideration  the  other  matters  necessary  to  crarte 
— '  '  *    that  right.     It  does  not  appear  either  in  the  pleading  or  upon  the 

WARD 

evidence  that  the  recognizance  in  the  present  case  had  been  taken, 
FREEMAN,     or  that  the  Assistant- Barrister  had  decided  on  the  sufBciency  of  it. 
or  that  nothing  remained  to  be  done  but  the  swearing  of  the  affida- 
vit.    I  coald  understand  this  argument — that  if  every  thing  neoefr- 
sary  to  give  the  right  to  appeal  had  been  complied  with,  save  only 
the  swearing  of  the  affidavit,  the  refusal  to  administer   the  oath 
might  be  deemed  to  be  the  act  of  an  officer  merely  ministerial ;  hot 
it  is  tlie  refusal  to  take  the  appeal  with  which  the  Barrister  is  here 
charged.     To  what  description  of  officer,  it  may  be  asked,  and  in 
what  capacity  acting,  did  the  attorney  make  the  application  to  the 
Assistant-Barrister  to  receive  this  appeal?    It  cannot  be  denied  that 
the  person  thus  applied  to  was,  when  the  application  was  made,  a 
Judge  of  a  Court  of  liecord — that  he  was,  as  such,  required  to  do  the 
act,  and  that  he  could  only  as  such  receive  the  appeal.     Nor  can  it, 
as  I  conceive,  be  contended  that,  when  the  application  was  thus  made 
to  him  as  a  Judge,  he  had  no  discretion  to  exercise,  nor  any  judicial 
functions  to  perform.     It  must  be  admitted  that  with  regard  to  the 
amount  and  sufficiency  of  the  recognizance,  he  had  to  discharge 
a  duty  (which  was  of  a  judicial  nature)  and  to  exercise  a  discretion 
which  involved  judicial  decision.     When  an  application  of  this  na- 
ture is  made  to  an  Assistant- Barrister,  it  must  be  recollected  that 
he  is  in  truth  required  to  adjudicate  between  tlie  plaintiff  and  the 
defendant — between  the  latter  as  claiming   the  right  to  obtain  a 
suspension  of  the  decree,  and  the  former  as  prima  facie  entitled 
to  his  execution.     I  am  clearly  of  opinion  that  the  application  to 
the  Assistant-Barrister  to   grant  this  suspension   by  receiving  an 
appeal  was  one  made  to  him  as  a  Judge  of  a  Court  of  Record, 
acting  in  the  exercise  of  his  judicial  functions  as  such. 

If  he  had  received  the  appeal,  it  would  have  been  unquestionably 
an  act  by  him  as  a  Judge,  and  acting  as  such ;  and  I  am  at  a  lose 
to  see  why  the  refusal  to  receive  it  can  be  viewed  in  any  different 
light.  It  is  a  refusal  to  do  that  which,  if  done,  would  have  been  a 
judicial  act.  It  is  the  act  of  a  Judge  exercising  jurisdiction  in  a 
matter  involving  judicial  functions.     Suppose  the  defendant  or  his 
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attorney  applies  to  the  Judge  and  says,  "I  wish  to  appeal,"  and  the    T.  T.  1852. 

Exch.  Cham, 
Assistant- Barrister  replies,  "  I  will  not  receive  your  appeal  because 

it  is  too  late,"  it  could  not  be,  and  it  has  not  been,  denied  that  such 
refusal  would  be  a  judicial  act  done  by  the  Barrister  as  a  Judge,  and 
therefore  within  the  principle  of  that  protection  with  which  the  law 
invests  the  judicial  character.  It  was  decided  by  the  late  Serjeant 
Warren,  in  the  case  of  Fox,  appellant^  Kingy  respondent  (a),  that 
no  action  could  be  maintained  against  a  Seneschal  for  refusing  to 
receive  an  appeal  on  the  ground  that  it  was  too  late,  although  the 
learned  Serjeant  was  of  opinion  that  the  reason  so  assigned  was 
insufficient  to  warrant  the  refusal.  No  legal  authority  can  be  cited 
entitled  to  greater  weight  than  that  of  the  eminent  and  lamented 
gentleman,  who,  after  careful  consideration,  arriyed  at  this  conclu- 
sion. If  then  the  refusal  to  receive  an  appeal,  accompanied  by  a 
reason  which  is  insufficient,  be  not  the  ground  of  an  action,  because 
the  person  complained  of  was  acting  judicially,  it  is  difficult  to  con- 
ceive how  the  nature  of  his  act  can  be  affected  by  his  omitting,  as  in 
the  present  instance,  to  assign  any  reason  for  his  refusal.  Why  is  an 
act,  which,  if  a  bad  ground  be  alleged,  would  not  be  assailable,  to 
be  open  to  impeachment  simply  because  no  reason  has  been  assigned 
for  it  ? 

There  is  another  principle  applicable  to  this  case,  which  is,  that 
if  any  portion  of  the  thing  complained  of  partake  of  the  nature  of 
a  judicial  act,  it  will  bring  the  matter  within  the  protection  of  the 
rule,  even  though  other  matters  may  be  connected  with  it  which 
would  not  be  strictly  judicial.  That  principle  is  established  in 
Linfard  v.  Fitzroy  {b).  That  was  an  action  brought  against  a 
magistrate  for  refusing  to  accept  bail  from  a  party  charged  with 
an  assault.  Lord  Denman,  in  giving  judgment,  says: — *'It  was 
'*  contended  that  if  the  amount  of  bail,  and  the  ability  of  the  per- 
'*  sons  tendered  was  ascertained,  the  act  of  admitting  to  bail  became 
*' ministerial  only.  But  upon  the  fullest  consideration  we  are  of 
"opinion  that  the  duty  of  the  magistrate  in  respect  to  admitting 
"  to  bail  cannot  be  thus  split  and  divided ;  that  it  is  essentially  a 
'* judicial  duty,  involying  inquiries  on  which  discretion  mast  be 


(a)  3  Cr.  &  Dix,  38. 


(^)  13  Q.  B.  246. 


472 


COMMON  LAW  REPORTS. 


T.  T,  1852.  "exercised — and  in  some  cases  of  misdemeanour,  discretion  under 

Exehm  Cham,     ...  n  %       »  ^     %  ■         _i 

'^  Circumstances  of  much  nicety,  and  that  we  cannot  laj  down  a 
'<  rule  which  is  to  depend  upon  the  peculiar  facts  of  each  case.  The 
'*  broad  line  of  distinction  is  this: — ^that  unless  the  dutj  of  the  mtgii- 
**  trate  is  simply  and  purely  ministerial,  he  cannot  be  made  liable  to 
"  an  action  for  a  mistake  in  doing  or  omitting  to  do  any  thing  in 
"  execution  of  that  duty,  unless  he  can  be  fixed  with  malice,  whieh 
**  in  this  case  has  been  negatived  by  the  jury.**  It  is  impossible  to 
allege  with  any  truth  that  the  act,  which  was  the  ground  of  this 
action,  did  not  partake,  to  some  extent  at  least,  of  a  judicial  cha- 
racter ;  nay  more,  that  it  was  not  essentially  judicial.  The  Act  of 
Parliament  no  doubt  requires  the  Judge  to  receive  the  appeal,  and 
stop  the  proceedings,  but  it  also  prescribes  requisites  of  the  perform- 
ance of  which  he  must  satisfy  himself  before  he  does  so.  Under 
the  circumstances  disclosed  in  this  case,  it  appears  to  me  that  the 
defendant  was  acting  as  a  Judge  when  called  on  to  receive  the 
appeal,  and  at  the  time  when  he  refused  so  to  do ;  and  that  the 
act  complained  of  not  only  partook  of,  but  was  essentially  in  the 
nature  of,  a  judicial  act. 

It  is  argued,  however,  on  behalf  of  the  plaintiff  in  error,  that 
supposing  and  admitting  the  validity  of  tlie  principle  that  a  Jadg« 
is  not  answerable  in  any  mann^^r  for  acts  done  by  him  in  his  judicial 
character,  yet  here  the  judicial  character  of  the  Assistant -Barrister 
had  censed,  that  he  had  pronounced  his  decree,  and  that  thereupon 
a  new  and  distinct  character  was  attached  to  him,  the  nature  of 
which  was  merely  ministerial.  I  cannot  accede  in  point  of  law  to 
that  proposition.  So  long  as  the  Assistant-Barrister  continues  to 
preside  in  the  Civil- bill  Court,  his  judicial  office  and  character  re- 
mains. It  is  in  that  capacity  that  he  receives  an  appeal,  or  can 
receive  it.  As  I  understand  the  declaration  of  the  plaintiff^  there 
is  no  room  even  for  the  allegation  in  point  of  fact  that  in  the  pre- 
sent case  the  proceeding  complained  of  took  place  afler  the  character 
of  Judge  had  ceased.  It  will  not  be  denied  that  the  signing  the 
decree  was  a  judicial  act ;  he  was  then  undoubtedly  acting  in  his 
judicial  character.  Further,  the  plaintilTs  attorney  says  that  he 
applied  to  the  defendant  in  open  Court.    What  lb  the  meaning  of 
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that  ?     It  means  that  the  defendant  was  sitting  or  presiding  in  open  T.  T.  1852. 

Exch.  Chnm, 
Court  as  a  Judge,  and  that  to  him  as  such  the  application  was  made.     ^ ' 

WARD 

For  these  reasons  I  am  of  opinion,  upon  the  only  question  which,  ^^ 

in  my  view  of  the  case,  was  submitted  to  the  learned  Judge  at  the    fbeeman. 
trial,  that  he  was  right  in  point  of  law  in  saying  that  the  act  in  ques- 
tion was  a  judicial  act. 

I  now  come  to  a  question  which  has  occurred  to  some  of  the 
Judges  with  reference  to  the  duty  of  the  Court  on  this  record,  and 
upon  which,  I  confess,  I  had  for  a  considerable  time  some  difficulty 
as  to  what  course  I  ought  to  pursue. 

It  is  laid  down  in  some  of  the  authorities  that  if  all  the  facts  stated 
in  the  declaration  be  proved,  and  if  there  be  no  controversy  as  to 
those  facts,  but  the  Judge,  before  whom  these  matters  of  fact  come 
for  trial,  is  of  opinion  that  these  facts  do  not  constitute  a  sufficient 
cause  of  action,  or  do  not  entitle  the  plaintiff  to  recover,  he  ought 
not  upon  that  view  of  the  law  to  nonsuit,  or  direct  a  verdict  for  the 
defendant;  but  that  the  proper  course  is  to  send  the  case  to  the 
jury — the  proper  functions  of  the  jury  being  only  to  ascertain  facts, 
and  not  to  decide  or  determine  on  points  of  law ;  and  the  case  of 
Lumhy  v.  Allday(a),  recognised  in  Keenan  v.  Phillips  (b),  is  relied 
upon  in  support  of  that  proposition. 

It  may  be  conceded  that  if  this  were  an  application  to  enter  a 
nonsuit  or  direct  a  verdict,  these  authorities  would  apply.  But  I 
think  that  as  this  record  is  now  brought  before  the  Court  by  the 
plaintiff  in  error,  asking  a  reversal  of  the  judgment  in  the  Court 
below,  this  Court  is  bound,  upon  such  a  writ  of  error,  to  ascertain 
and  satisfy  itself  that  there  are  errors  clearly  appearing  on  the  record 
sufficient  to  justify  them  in  reversing  that  judgment.  Unless  the 
Court  see  on  the  face  of  the  record  grounds  for  considering  that  an 
improper  judgment  has  been  given,  they  will  not,  as  I  conceive,  be 
warranted  in  reversing  it.  Supposing  then  that  I  am  right  in  saying 
that  the  opinion  of  the  learned  Judge  at  the  trial  was  correct,  it 
remains  to  be  considered  whether  the  judgment  below  ought  to  be 
reversed,  by  reason  of  the  objection  arising  upon  the  authorities  to 
which  I  have  last  referred  ? 

(a)  1  Cr.  &  Jer.  901.  (I)  5  Jr.  Law  Bep.  442. 

VOL.  2.  60  L 
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T.  T.  1 852.        The  duty  of  a  Court  of  Error  upon  a  bill  of  ezceptiona  is,  I  appn- 
> 1 '    hend,  twofold,  namely,  to  examine  the  validity  of  the  ezceptiooi, 

WARD 

and  adjudicate  upon  them ;  and  besides  and  beyond  thia,  though  tlie 
FREEMAN,     exceptiuns  should  be  disallowed,  to  inspect  the  whole  record,  and  if 
they  see  matter,  irrespective  of  the  excoption,  which  shows  that  the 
judgment  is  wrong,  tliey  are  bound  to  reverse  the  judgment  not- 
withstanding their  opinion  upon  the  exceptions.    In  Lord  TriwUuiM 
V.  Kemmis(a),  Chief  Justice  Tyndnl  says : — *'  If  the  action  had  been 
"  brought  in  England,  and,  after  a  bill  of  exceptions  had  been  ten- 
"  dered  at  the  trial  and  allowed  by  the  Judge,  the  proceedings  had 
'*  been  removed  by  a  writ  of  error,  botli  the  original  record  and  abo 
"  the  exceptions  tendered  at  the  trial,  together  with  so  much  of  the 
"  evidence  as  related  to   those  exceptions,  and  was   necessary  to 
*' enable  the  Superior  Court  to  form  its  judgment  thereon,  wonld 
*'  have   beon  brouglit  by  such  writ  of  error   before    the  Superior 
'*  Court.    The  Court  of  Error  would  in  tiiat  case  have  a  twofold 
"  duty  cast  upon  it — it  would  have  been  the  duty  of  the  Court  to 
"  decide  ui>on  the  validity  of  the  exceptions  tendered  at  the  trial, 
'*  and  to  allow  or  disallow  the  same  according  to  law ;  and  it  would 
"  also  have  been  its  duty,  in  case  any  errors  appeared  on   the  face 
**of  the  original  record,  to  examine  such  terrors,  and  to  reverse  or 
"atiirm  the  judgment  of  the  Court  Mow  as  tlie  law  required.    But 
"  the  Court   of  Error  would   have  no  further  duty   to  perform." 
The  same  view  of  the  duty  of  a  Court  of  Error  was  acted  on  in 
Rutttr  V.  Chapman  (b).     Admitting  it  then  to  be  the  duty  of  the 
Court  to  take  that  course,  I  am  of  opinion  that  there  is  not  any 
thing  upon  tliis  record  that  would  in  this  respect  call  upon   *h^^ 
Court  to  pronounce  a  judgment  of  reversal. 

As  I  understand  the  exception,  and  as  the  plaintiff's  Counsel 
appear  to  have  understood  it,  it  is  this: — that  the  defendant's  Counsel 
called  on  the  learned  Judge  to  direct  the  jury  to  find  for  him, 
because  tliis  was  a  judicial  act ;  that,  on  the  other  hand,  Counsel 
for  the  j>luintiir  called  on  the  Judge  to  leave  the  case  to  the  jury, 
because,  as  they  contended,  it  was  not  a  judicial,  but  a  ministerial, 
act.   The  question  therefore  submitted  by  both  parties  to  the  learned 

(a)  9  CI.  &  Fin.  770.  (6)  8  M.  &  W.  I. 
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Judge,  and  tliat  upon  which  his  opinion  was  sought,  was,  whether  T.  T.  1852. 

Exeh.  Cham, 
the  refusal  to  receive  the  appeal  was  or  was  not  a  judicial  act  ?     It 

is  plainly  the  duty  of  the  suitor,  if  he  means  to  quarrel  with  the 
decision  of  a  Judge,  to  point  out  to  that  Judge  distinctly  the  pro- 
positions to  which  he  calls  upon  him  to  accede.  If  that  be  not  done, 
the  Act  of  Parliament  giving  the  bill  of  exceptions  has  not  been 
complied  with.  A  question  which  has  not  been  propounded  to  the 
Judge  below,  and  as  to  which  no  opinion  of  his  appears  on  the 
record,  cannot  be  argued  in  the  Court  above.  The  rule  is  laid 
down  by  Lord  Tenterden  in  Ball  v.  Mannin(a),  where  he  says : — 
'^  Counsel  intending  to  raise  such  objection  should  call  upon  the 
"  Judge  to  give  more  specific  direction,  that  ho  may  have  an  oppor- 
"  tunity  of  correcting  his  error."  And  in  jRuiter  v.  Chapman  (b), 
Coltman,  J.,  says : — *^  It  is  not  open  to  the  party  objecting  to  the 
**  summing  up  of  the  learned  Judge  to  take  any  other  objection  to  it 
"  than  that  which  he  took  at  the  trial."  And  in  p.  62,  Williams,  J., 
observes  : — "  Upon  the  first  question,  as  there  was  a  total  disagree- 
''  ment  in  the  course  of  the  argument  as  to  what  actually  was  the 
**  direction  of  the  learned  Judge,  I  think  it  right  to  state  at  the  outset 
"  that  1  certainly  agree  in  the  opinion  with  (I  believe)  the  whole  of 
^*  my  learned  Brothers,  that  we  are  bound  to  look  at  what  appears 
"  from  the  record  to  have  been  propounded  to  the  learned  Judge  at 
*^  the  trial,  his  direction  thereon,  and  the  precise  exception  thereto, 
*^  without  noticing  any  other  facts,  or  circumstances  whatever." 
And  Pattoson,  J.  (in  p.  7 1 ),  adds  : — "  At  all  events,  the  Court  of 
**  Error  is  bound  to  look  at  the  exceptions  actually  tendered,  and  tD 
"  decide  upon  them  only." 

Let  us  then  consider  the  present  case  with  reference  to  these 
authorities.  It  is  said  that  us  the  rule  of  law  is,  that  where  the 
facts  are  not  disputt^d,  but  the  matter  resolves  itself  into  a  question 
of  law,  the  Judge  below  should  not  withdraw  the  case  from  the 
jury,  and  as  that  was  the  state  of  things  at  the  trial,  there  should 
be  a  venire  de  novo.  Now  the  proposition  that,  where  the  facta 
are  proved,  and  the  sole  question  is  as  to  the  right  of  the  plaintiff 
to  maintain  his  action,  the  duty  of  the  Judge  is  to  leave  the  case 


(a)  3  BU.  N.  S.  22. 


(6)  8  M.  &  W.  37. 
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T.  T.  1852.  to  the  jury,  notwithstanding  his  opinion  that  the  action  is  not 

Eich.  Cham, 

—  .  ^— ^  tain.ihle,  appears  to  me  to  be  a  different  one  from  that  propoondai 
to  the  learned  Judge,  as  appearing  on  thia  bill  of  ezeepCkn. 
One  is  a  question  whether,  under  the  circumstances  disclosed  in  thi 
present  case,  a  particular  act  was  judicial  or  minLsterial  ?  The  oclv 
is  an  abstract  question  as  to  the  course  to  be  pursued  by  the  Jodp 
at  Nisi  Prius,  where  the  plaintiff  has  proved  his  facts,  but  has  ia  hw 
no  cause  of  action.  The  two  propositions  are  essentially  distinct.  Tin 
question  argued  at  the  Bar  was,  whether  the  act  of  refusing  to  reeeiic 
the  appeal  was  a  judicial  act  ?  The  other  is,  whether  supposing  it  to 
be  so,  and  supposing  the  Judge  warranted  in  taking  that  view  of  it| 
he  ought,  nevertheless,  to  have  sent  the  case  to  the  jurj,  on  the  prin- 
ciple that  has  been  laid  down  in  the  cases  of  Lumb^f  v.  AUdojf^  and 
Keenan  v.  Phillips  ?  I  think  that  the  latter  point  has  not  been  put 
forward,  as  it  ought  to  have  been,  in  the  exceptions.  I  consider  the  ob- 
jections to  relate  only  to  the  soundness  of  the  opinion  expressed  by  the 
learned  Judge  as  to  the  nature  of  the  act ;  and  therefore  I  conoeiTe 
that  we  are  not  now  called  upon  to  discuss  that  question,  even  should 
we  be  of  opinion  that  the  cases  in  1  C  ^r  J'j  and  5  Ir,  Law  Rep^ 
apply,  which  I  do  not  admit,  because  I  do  not  consider  that  the  matter 
wiis  here  in  point  of  fact  withdrawn  from  the  jury.  There  being  • 
judgment  for  the  defendant,  and  the  question  now  being  whether 
that  judgment  is  or  is  not  agreeable  to  law,  we  must  see  that  there  ii 
matter  on  the  pleading,  or  put  forward  specifically  by  way  of  excep- 
tion, to  show  it  to  be  erroneous,  before  we  can  deprive  the  defendant 
of  the  benefit  of  his  judgment.  I  am  bound  to  say  that  I  see  no 
such  matter  on  this  record.  To  decide  against  the  defendant,  upon 
the  second  (question  to  which  I  have  adverted,  would  be,  in  my  opi- 
nion, to  allow  a  party  to  submit  one  point  to  the  Judge  at  the  trial, 
and  argue  another  in  the  Court  of  Appeal ;  and,  upon  the  whole,  I 
am  of  opinion  that,  as  this  case  went  to  the  jury,  with  a  direction 
by  the  learned  Judge,  which  was  correct  in  point  of  law,  the  judg- 
ment of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

Moore,  J. 

I  concur  in  the  opinion  of  my  Brother  Greene,  and  in  an  ordi- 
nary case  I  should  be  satisfied  to  rest  my  judgment  on  the  reasona 
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80  clearly  stated  by  him ;  but  as  some  members  of  the  Court  are  of  T.  T.  1852. 

Exch,  Cham, 
opinion  there  has  been  a  mis-trial,  and  as  the  error,  if  it  be  one,  ori- 
ginated with  me  as  the  Judge  before  whom  the  case  was  tried,  and 
as  the  question  involved  is  admittedly  one  of  the  utmost  importance, 
I  think  it  right  to  state,  in  some  detail,  my  reasons  for  affirming  the 
judfrment  of  the  Court  of  Queen's  Bench. 

The  question  that  will  have  to  be  decided,  in  some  stage  or  other 
of  the  cause,  is,  whether  the  defendant,  holding  the  office  of  Assistant- 
Barrister,  is  liable,  upon  the  facts  stated  on  this  record,  to  have  his 
conduct  submitted  to  the  consideration  of  a  jury  ?  And  that  question 
appears  to  me  to  involve  a  principle  most  essential  and  important  to 
those  who  are,  or  may  be,  intrusted  with  the  administration  of  the 
law. 

I  shall  first  apply  myself  to  the  question  of  the  alleged  mis-trial. 
Some  members  of  the  Court  consider  that,  as  the  plaintiff  gave 
evidence  of  the  facts  stated  in  the  declaration,  the  case  should  have 
been  left  to  the  jury,  with  a  direction  that  if  they  believed  the 
evidence,  they  should  find  for  the  plaintiff,  even  though  it  was  clear 
that  no  cause  of  action  was  shown  eitlier  in  the  pleading  or  proof. 
The  proposition  contended  for  is,  that  no  matter  how  imperfect  the 
facts  stated  in  the  declaration  are,  to  show  a  cause  of  action,  yet  if 
the  defendant  pleads  the  general  issue,  it  is  the  right  of  the  plaintiff, 
if  he  proves  those  facts,  to  have  a  verdict,  though  it  may  be  plain  on 
the  record  that  he  can  never  have  a  valid  judgment. 

This  proposition  rests  on  the  authority  of  the  case  of  L'wmJby  y. 
Alldayy  and  upon  the  decisions  in  this  country  founded  on  it.  In 
that  case  the  rule  is  so  laid  down  by  Baron  Bailey  ;  but  no  authority 
is  cited  for  it,  and  certainly  there  are  authorities  the  other  way.  In 
Sadlier  v.  Robins  (a),  the  action  was  one  of  special  assumpsit, 
founded  on  a  decree  in  the  High  Court  of  Chancery  in  the  Island 
of  Jamaica.  The  plea  was  the  general  issue.  When  the  case  was 
opened  by  the  Attorney-General,  Lord  Ellenborough  expressed  his 
opinion  that  the  decree  set  out  in  the  declaration  was  insufficient  to 
sustain  the  promise,  and  therefore  that  the  action  was  not  main- 
tainable, and  said  he  would  nonsuit.     The  Attorney -General  urged 


(a)  1  Camp.  253. 
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T.  T.  1 852.  strenuously  that  the  objection  was  on  the  record,  and  if  well  founded 

\^ ,'    the  judgment  might  be  arrested.     Lord   EUenborough  said: — *^\i 

*'  there  is  evidcntlj  no  consideration  to  raise  a  promise,  so  that  the 

FUEEMAN.  '*  action  cannot  be  supported,  why  should  the  defendant  be  put  to 
''move  in  arrest  of  judgment?  In  many  other  cases,  where  it  u 
*'  clear  the  action  will  not  lie  although  the  objection  appears  on  the 
*' record,  and  might  l>e  taken  advantage  of  by  motion  in  arrest  of 
"judgment,  or  by  writ  of  error,  Judges  are  in  the  habit  of  direct- 
'*ing  a  nonsuit;"  and  accordingly  he  nonsuited  the  plaintifl':  and 
it  api)ears  that  the  Court  above  unanimously  held  the  nonsuit  to  be 
light,  and  one  of  the  Judges  in  the  King*s  Bench  at  the  time  wis 
Bailey  himsidf. 

The  next  case  is  JVJiitworth  v.  Hall  (a).  That  was  an  action  on 
the  case,  for  maliciuusly  suing  out  a  commission  of  buukruptcy» 
but  the  declaration  did  not  state  that  the  commission  had  been 
supersede<l :  on  the  trial,  Goulburne  called  for  a  nonsuit  on  that 
ground.  Chief  Baron  Aleicander,  who  tried  the  case,  thought  the 
objection  fatal,  but  refused  to  nonsuit,  thinking  that  the  defendant 
ousht  to  have  demurred  to  the  declaration ;  and  he  made  the 
cause  a  remanct,  in  order  to  give  the  plaintiff  an  opportunity  of 
obtaining  a  su^yersedens  of  the  commission  before  the  next  Assizes. 
In  the  following  Term,  Goulburne  obtained  a  rule  nisi  for  entermg 
*  a  nonsuit^  and  the  Attorney-General  showed  cause,  and  contended 

that  as  there  was  good  ground  of  demurrer,  and  the  defendant  not 
having  demurred,  that  the  Judges  was  right  in  refusing  to  nonsuit. 
Parke,  J.,  suid : — *'lf  the  objection  was  fatal,  the  Judge  ought  to 
have  nonsuited  the  plaintltf.*'     And  by  the  full  Court  the  rule  for 
a  nonsuit  was  made  absolute.     It  is  to  be  observed  that  this  case 
was  subsequent  to  Lumhy  v.  Alldat/y  and  both  of  them  had  been 
tried  before  Chief  Baron  Alexander,  who  probably  refused  to  non- 
suit in  the  latter  case   in  consequence   of  the  rule  laid  down    by 
Bailey  in  the  Exchequer,  in  Lumby  v.  Allday.    These  two  cases 
appear  to  me  to  be  direct  authorities  in  oposition  to  the  rule  laid 
down  in  Lumhy  v.  Allday,  and  to  be  more  consonant  to  reason  and 
justice;  for  why  should  a  plaintiff  who  has  neither  in  pleading  or 

(a)  2  B.  &  Ad.  695. 
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proof  shown  a  cause  of  action  be  entitled  to  a  verdict,  on  which  he  T.  T.  1852. 
never  can  be  able  to  obtain  a  valid  judgment?  — ^. ' 

It  has  been  argued  as  a  reason  for  this  rule,  that  the  defendant 
ought  to  demur  in  the  first  instance,  and  not  allow  the  plaintiff  FREEBiAN. 
to  go  to  the  expense  of  a  trial.  I  have  always  considered  that  a 
defendant  has  a  right  to  dispute  both  the  facts  and  the  law  re- 
lied on  by  his  adversary.  He  may  think  that  both  are  in  his 
favour.  If  he  demurs,  he  admits  the  facts  to  be  true,  though 
they  may  not  be  so.  Why  should  he  be  driven  to  make  such  an 
admission  against  what  he  considers  to  be  the  truth?  If  on  the 
trial,  there  is  a  verdict  against  him,  he  is  entitled,  if  the  law  be 
with  him,  to  arrest  or  reverse  the  judgment;  and  he  is  sufficiently 
punished  for  not  having  made  the  objection  in  the  first  instance  by 
not  getting  his  costs.  I  acknowledge  that  when  thQ  objection  ap- 
pears on  the  record,]  a  Judge  ought  not,  except  in  a  very  clear  case, 
either  nonsuit  or  direct  a  verdict  for  the  defendant;  but  if  the 
Judge  is  clearly  of  opinion  that  no  cause  of  action  appears  on  the 
pleading  or  in  proof,  I  am  unable  to  see  any  sound  principle  which 
is  to  prevent  him  from  putting  a  final  end  to  the  case  by  nonsuits 
ing,  or  directing  a  verdict  for  the  defendant.  And  if  he  adopts 
either  of  those  courses,  and  that  the  Court  above  agrees  with  him 
in  the  opinion  that  no  cause  of  action  was  stated  on  the  record,  on 
what  principle  is  it  that  a  verdict  consistent  with  the  law  is  to  be 
set  aside,  in  order  that  on  a  new  trial  the  plaintiff  may  have  a 
verdict  which,  in  the  opinion  of  the  Court  above,  can  never  be 
available  for  his  benefit  ? 

I  would  further  refer  to  the  case  of  Dieas  v.  Z^^rd  Brougham  (a), 
in  which  Lord  Lyndhurst,  on  the  facts  proved,  considered  that  the 
action  did  not  lie,  and  directed  a  verdict  for  the  defendant.  It  is 
true  that  in  that  case  the  objection  did  not  appear  on  the  record,  and 
could  not  have  been  made  until  the  trial.   But  the  imperfection  of  the  ^ 

pleading  cannot  aid  the  defect  in  proof;  and  if  where  the  proof  be 
defective  in  showing  a  cause  of  action,  a  Judge  is  right  in  directing  a 
verdict  for  the  defendant,  can  he  be  less  right  in  so  doing  because 
the  pleading  is  also  insufficient  ?    In  the  present  case  the  proofs  cor- 

(a)  6  C.  &  P.  249. 
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T.  T.  1 85 1 .  responded  with  the  pleading,  but  I  was  of  opinion  they  did  not  either 
separately  or  conjointly  show  any  cause  of  action,  and  I  thought  tht 
defendant  was  entitled  to  a  verdict.  The  Conrt  of  Queen's  Bend 
concurred  in  that  opinion ;  and  if  that  opinion  was  substantiiDy 
right,  and  I  believe  several  members  of  this  Court  are  of  thit 
opinion,  I  cannot  see' any  sufficient  ground  for  saying  that  there  Ini 
been  a  mis-trial. 

Assuming  however  that  the  objection  of  a  mis-trial  does  enit, 
it  appears  to  me  that  it  does  not  come  within  the  scope  of  the  ezeep* 
tion  taken.    The  point  contended  for  by  the  defendant  at  the  trill 
was,  that  the  defendant  was  a  Judge,  and  acted  judicially,  and 
therefore  that  no  action  was  maintainable  against  him.     Counsel  fir 
the  defendant,  on  the  other  hand,  contended  that  the  refusal  of  tbe 
defendant  to  take  the  appeal  was  not  a  judicial,  but  a  ministerial, 
act.     It  was  never  directly  or  indirectly  submitted  to  the  conade^ 
ation  of  the  Judge  at  the  trial  that  he  ought  to  take  the  coune 
now  contended  for ;  but  the  single  question  submitted  to  him  ma, 
whether  the  act  was  judicial  or  ministerial?  and  if  judicial,  whether 
it  was  a  defence  to  the  action  ?     And  on  this  point  alone  did  tht 
Judge  below  express  any  opinion.    I  think  it  plain  that  the  Counsel 
for  the  plaintiff  never  thouglit  of  this  objection  of  a  mis-trial,  for 
it  was  never  even  adverted  to  in  the  argument  either  in  the  Queen's 
Bench  or  in  this  Court ;  and  the  statement  of  points  to  be  ai^ned 
is  equally  silent  on  the  subject.    In  my  opinion,  the  exception  onlj 
raises,  and  was  intended  only  to  raise,  the  point  submitted  to  the 
Judge  below. 

I  have  further  come  to  the  conclusion  that  this  objection,  if  well 
founded,  amounts  to  nothing  more  than  an  irregularity.  I  think 
the  Court  must  decide,  on  this  record,  whether  the  act  was  judicial 
or  ministerial  ?  and  if  judicial,  whether  the  judgment  be  right 
or  not?  It  appears  on  the  declaration  and  in  proof  that  the  de- 
fendant was  an  Assistant-Barrister,  and  the  Court  has  judicial 
notice  that  as  such  he  was  a  Judge  of  a  Court  of  Record.  The  acts 
which  the  defendant  is  charged  with  having  refused,  or  omitted  to 
do,  are  also  stated ;  and  the  Court  has  therefore  on  the  pleadings 
materials  to  enable  it  to  pronounce  as  to  the  nature  of  these  tctSy 


COMMON  LAW  REPORTS. 


481 


and  whether  in  point  of  law  the  action  is  maintainable  or  not  ?     I  T.  T.  1852. 

Exch.  Cham. 
am  of  opinion  that  the  acts  stated  are  judicial,  and  therefore  that 

the  action  cannot  be  sustained ;  and  I  do  not  think  we  ought  to  set 

aside  this  verdict  on  the  ground  of  this  alleged  mis-trial,  if  it  be  one, 

and  grant  a  venire  de  novoy  the  effect  of  which  would  be  to  enable 

the  plaintiff  to  obtain  a  verdict  on  which,  in  my  opinion,  no  valid 

judgment  could  be  had. 

But  it  has  been  argued  that  upon  the  authority  of  the  case  of 
Lord  Trimleston  v.  Kemmi^^  the  Court  are  coerced  to  set  aside  this 
verdict.  That  case  does  not,  in  my  opinion,  support  that  proposition, 
but  is  directly  contrary  to  it.  The  Court  of  Error  in  that  case  passed 
by  the  bill  of  exceptions,  and  having  discovered  by  a  deed,  which  was 
the  foundation  of  the  plaintiff's  title,  that  no  legal  estate  had  passed, 
they  were  of  opinion  the  plaintiff  had  no  title,  and  they  pronounced 
judgment  in  favour  of  the  defendant.  The  House  of  Lords  decided 
that  course  to  be  wrong ;  and  the  ground  upon  which  they  disap- 
proved of  it  was,  that  a  Court  of  Error  had  no  right  to  select  a 
portion  of  the  evidence,  and  found  a  judgment  on  it.  But  Chief 
Justice  Tyndal  (in  p.  770)  says  : — "  The  Court  of  Error  would  have 
^^  a  twofold  duty  cast  upon  it — to  decide  upon  the  exceptions,  and 
"  also,  in  case  any  errors  appeared  on  the  face  of  the  original  record, 
**  to  examine  such  errors,  and  to  reverse  or  affirm  the  judgment  of 
"  the  Court  below  as  the  law  required."  The  objection  here  is,  that 
tlie  plaintiff  has  not  shown  any  cause  of  action  either  in  pleading  or 
proof;  and  if  we  come  to  that  conclusion,  then  any  judgment  for  the 
plaintiff  would  be  erroneous,  and  we  would  be  bound  to  say  that  the 
judgment  pronounced  by  the  Court  below  is  absolutely  right.  And 
is  this  Court  to  pursue  the  idle  and  useless  course  of  reversing  a 
judgment  substantially  good,  and  to  grant  a  venire  de  novo^  in  order 
that  the  plaintiff  might  get  a  verdict  upon  which  he  never  could  have 
a  valid  judgment  ?  I  am  for  these  reasons  of  opinion  there  has  been 
no  mis-trial — that  the  objection,  if  well  founded,  is  not  within  the  ex- 
ception, and  even  if  it  was,  that  the  judgment  on  the  record  is  good. 

It  is  necessary  that  I  should  advert  to  another  point  that  has 
been  raised — whether  the  action  could  be  sustained  if  malice  were 
averred  and  proved  ?     It  has  been  argued  that  although  no  malice 
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T.  T.  1852.  was  averred,  yet  that  the  facts  indicate  malice.     It  is  not 

> 1^ f'    to  give  an  opinion  whether,  if  malice  were  averred  and  proved,  the 

action  could  be  sustained ;  but  it  is  only  justice  to  the  defendant  to 
say  that  the  existence  of  malice  was  distinctly  withdrawn  by  CoodkI 
at  the  Bar.  It  appears  to  me  a  clear  and  UDquestionable  propositioo 
of  pleading,  that  if  malice  were  a  necessary  iDgredient^  it  should  be 
distinctly  averred  in  terms  in  the  pleading,  and  the  want  of  sueh 
averment  cannot  be  satisfied  by  any  statement  furnishing  an  in- 
ference of  malice,  however  clear.  The  authorities  establishing  tiiii 
proposition  are  collected  in  De  Medina  v.  Grove  (a).  In  the  present 
case  there  is  no  averment  of  malice. 

I  now  come  to  an  Jmportant  part  of  the  case.  It  was  contended 
at  the  Bar,  and  I  am  aware  that  it  produced  a  strong  impression  on 
the  mind  of  some  of  the  Members  of  the  Court,  that  an  action  woaU 
lie  a«2;uin8t  the  Judge  of  a  Superior  Court  for  his  refusal  to  sign  sad 
seal  a  bill  of  exceptions ;  and  it  was  arf;ued  that  an  action  woold 
a  fortiori  lie  against  an  Inferior  Judge  for  the  refusing  to  take  so 
appeal.  It  appears  to  me  that  this  argument  is  not  entitled  to  the 
weight  ascribed  to  it.  In  the  first  plact*,  I  doubt  the  truth  of  the 
proposition,  that  an  action  does  lie  against  a  Judge  of  a  Superior 
Court  for  refusing  a  bill  of  exceptions.  The  proposition  contended 
for  rests  its  authority  on  the  passage  in  Bullers  iV.  P»j  p.  316,  and 
on  a  passage  in  1  Shower*s  P,  C,  p.  1 17.  I  have  not  been  able  to  find 
any  decided  case  supporting  that  proposition  ;  and  in  Lessee  Lawior 
V.  Murray  (6),  Lord  Redesdale  casts  a  doubt  upon  it,  and  states  it  to 
be  rather  the  result  of  Butler's  own  inquiries  than  of  any  decision. 
It  appears  even  in  Buller  that  if  a  Judge  refuses  a  bill  of  exceptions, 
the  course  is  not  to  bring  an  action  against  him  for  such  refusal,  bat 
to  sue  out  a  writ  from  Chancery,  conmianding  him  to  sign  and  seal 
the  bill ;  and  Lord  Redesdale,  in  the  case  I  have  mentioned,  has  dis- 
tinctly decided  that  this  writ  is  not  a  matter  of  right  nor  of  conxse^ 
but  the  result  of  the  judicial  discretion  of  the  Chancellor.  If  the 
Chancellor  think  fit  to  issue  the  writ,  the  Judge  is  bound  to  make  s 
return  to  it ;  and  if  he  returns  non  ita^  it  was  the  opinion  of  Butler 
that  an  action  of  false  return  lay  against  him.     It  appears  to  me  to 


(a)  10  Q.  B.  152. 


(6)  18C.AL.  7& 
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be  plain  that  it  was  never  considered  that  an  action  would  lie  against  T.  T.  1862. 
the  Judge  in  the  first  instance,  but  only  for  a  false  return.    Where  a      — J^ > ' 

W  A  R.D 

writ  is  directed  to  a  Judge,  it  may  be  that  his  whole  duty  is  merely 

ministerial,  either  to  obey  it,  or  return  non  ita  ;  and  there  may  be     freeman. 

no  distinction  between  a  false  return  made  by  a  Judge  and  any  other 

person  ;  but  is  there  not  a  wide  distinction  between  bringing  an 

action  in  the  first  instance,  and  one  for  a  false  return  ?    In  the  latter 

the  inquiry  is  only  into  the  truth  or  falsehood  of  the  return  ;  but  in 

the  former,  if  the  action  lies,  the  inquiry  will  be  not  only  as  to  the 

facts  omitted  to  be  done,  but  the  jury  will  also  have  to  inquire  into  * 

the  nature  and  the  motives  by  which  the  conduct  of  the  Judge  has 

been  influenced,  and  the  cause  of  his  conduct.     The  case  put  is 

tlierefore  not,  in  my  opinion,  analogous  to  the  present  case. 

The  next  point  I  shall  advert  to  is  the  nature  of  the  acts  set  out 
in  the  pleading,  whether  they  are  judicial  or  ministerial.  In  order 
to  ascertain  their  nature,  it  will  be  necessary  to  see  what  constitutes 
the  appeal.  The  appeal  consists  in  the  doing  of  a  certain  number 
of  acts,  which,  when  done,  and  not  before,  the  Assistant-Barrister 
is  bound  to  take  the  appeal,  and  justified  in  stopping  the  proceed- 
ings. What  are  the  acts  to  be  done?  First,  the  costs  are  to  be 
paid,  and  then  a  recognizance  to  be  entered  into  with  sufficient 
sureties,  and  an  affidavit  to  be  made  in  the  form  prescribed  by  the 
Civil-bill  Act.  Here  are  three  distinct  matters  necessary  to  entitle 
a  party  to  an  appeal,  and  the  Assistant-Barrister  is  not  warranted 
in  stopping  tlie  decree  until  all  these  acts  have  been  done  to  his 
satisfaction.  As  soon  as  the  Assistant- Barrister  has  pronounced 
his  decree  he  has  adjudicated,  and  has  given  the  plaintiff  a  right 
to  ask  for  a  document  enabling  him  to  enforce  payment  of  his  de- 
mand ;  and  I  think  it  is  the  bounden  duty  of  the  Assistant-Barrister 
not  to  intercept  or  delay  the  rights  of  the  plaintiff  until  every  one  of 
the  above  acts  has  been  done.  Who  is  the  person  to  decide  whether 
those  matters  have  been  done  or  not  ?  Clearly  the  Assistant- Bar- 
rister, and  no  one  else.  First,  as  to  time  within  which  the  appeal 
is  to  be  lodged  : — the  Act  of  Parliament  is  silent  upon  the  subject. 
There  must  be  some  limit  of  time ;  very  possibly  the  practice  of 
the  Court  may  be  the  mode  of  ascertaining  it.     Who  is  to  judge 
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T.  T.  185*2.  whetlier  the  appeal  was  lodged  in  time  or  not  ?  Ib  that  a  judidil 
act  or  not  ?  Upon  that  we  have  the  authority  of  Serjeant  Wvrb 
in  the  case  referred  to  by  my  Brother  Greene.  Secondly,  there  ii 
the  payment  of  costs.  The  statute  says  they  are  to  be  pud  in  dn 
first  instance.  The  payment  of  these  costs  is  a  fact  capable  of  being 
substantiated  or  disproved  by  evidence.  Suppose  one  party  alleged 
that  he  had  paid  them,  and  the  other  deny  it,  >^ould  it  not  be  die 
duty  of  the  Assistant-Barrister  to  decide  that  fact,  and  hear,  if  ne- 
cessary, the  evidence  upon  the  subject  ?  and  yet  it  is  contended  thiK 
"  tlie  result  of  the  opinion  to  which  he  may  arrive  on  this  evidence  ii 
not  a  judicial  act.  Again,  as  to  the  recognizance.  The  statute 
requires  it  to  be  in  a  particular  form.  We  all  knoiv  that  nuraerooi 
appeals  have  been  dismissed  in  consequence  of  the  recognizance  not 
being  in  the  form  prescribed  by  the  statute.  The  Barrister  ouglit 
not  to  take  it  unless  in  proper  form ;  it  is  his  duty  to  see  that  it  is 
right ;  and  is  it  not  the  exercise  of  his  judicial  mind  to  say  whether 
it  contains  the  prescribed  requisites  ?  Again,  sureties  are  to  be 
given.  Is  not  their  sufficiency  to  be  determined  by  examination 
or  evidence  ?  and  is  not  that  a  matter  of  judicial  determination  ? 
Similar  observations  apply  to  the  affidavit.  It  must  be  in  the  form 
prescribed,  and  made  by  the  attorney  who  appeared  for  the  party 
on  the  hearing.  Who  is  to  decide  on  this  matter  ?  In  my  opinion, 
no  person  but  the  Assistant-Barrister.  I  therefore  am  of  opinion 
that  all  these  acts  are  judicial  acts.  But  supposing  that  some  or 
one  of  them  are  ministerial,  and  one  only  judicial,  still  in  my  opinion 
the  result  would  be  the  same ;  because  the  taking  the  appeal  depends 
on  all  these  several  matters  being  done  to  the  judicial  satisfaction  of 
the  Barrister. 

If  then  all  or  one  of  the  nets  necessary  to  constitute  an  appeal  be 
judicial,  then  there  arist^s  the  general  and  most  important  question, 
whether  an  action  can  be  maintained  against  a  Judge  of  a  Court  of 
Kecord  for  any  thing  done  or  omitted  to  be  done  by  him  in  the  dis- 
charge of  his  judicial  duty,  particularly  where  no  malice  is  attributed 
to  him  in  the  pleading?  This  part  of  the  case  has  been  so  fully  gone 
into  by  my  Brother  (tkeem::,  that  I  shall  do  nothing  more  than  read 
the  j  udgment  of  Lord  Tenterden,  in  the  case  already  referred  to,  of 
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Garnett  v.  Ferrand,    His  Lordship  says  (p.  625) : — "  It  is  a  general    T.  T.  1852. 

"  rule,  of  very  great  antiquity,  that  no  action  will  lie  against  a  Judge      — -^ ' 

"  of  Record  for  any  matter  done  by  him  in  the  exercise  of  his  judi- 
^*  cial  functions.  This  freedom  froih  action  and  question  at  the  suit 
"  of  an  individual  is  given  by  the  law  to  the  Judges,  not  so  muc^^  for 
*^  their  own  sake  as  for  the  sake  of  the  public,  and  for  the  advance- 
*'*'  ment  uf  justice,  that  being  free  from  actions,  they  may  be  free  in 
*'  thought  and  independent  in  judgment,  as  all  who  are  to  administer 
*' justice  ought  to  be.  In  the  imperfections  of  human  nature  it  is  better 
*'  even  that  an  individual  should  occasionally  suffer  a  wrong,  than 
^'  that  the  general  course  of  justice  should  be  impeded,  and  fettered 
"  by  constant  and  perpetual  restraints  and  apprehensions  on  the  part 
**  of  those  who  are  to  administer  it.  Corruption  is  quite  another 
**  matter ;  so  also  are  neglect  of  duty  and  misconduct  in  it.  For 
"  these  I  trust  there  is,  and  always  will  be,  some  due  course  of 
*'  punishment  by  public  prosecution."  To  every  part  of  this  clear 
and  able  judgment  I  fully  subscribe;  and  in  my  opinion,  a  contrary 
doctrine  would  be  most  dangerous  to  the  due  administration  of  the 
law.  There  was  a  time  when  Judges  holding  their  offices  at  the 
pleasure  of  the  Crown  were  subject  to  its  influences ;  and  history 
tells  us  of  numerous  instances  in  which  Judges  were  induced  by 
that  influence  to  swerve  from  what  was  right,  and  do  what  was 
wrong.  That  influence  has  been  long  since  removed;  but  if  we 
hold  that  their  judicial  conduct  may  be  submitted  to  the  deter- 
mination of  a  jury,  we  will,  I  think,  create  another  influence, 
as  arbitrary  and  more  capricious  than  that  of  the  Crown,  and 
more  dangerous,  because  it  would  be  in  constant  operation.  There 
were  comparatively  few  cases  in  which  the  Crown  could  have  an 
interest  to  exert  its  influence;  but  the  other  influence  I  have 
adverted  to  would  be  operative  in  every  case,  and  the  Judge  would 
feel  in  every  decision  he  made  that  he  was  at  the  mercy  of  a  discon- 
tented suitor,  or  a  dissatisfied  attorney,  to  harrass  him  by  bringing 
his  conduct  before  a  jury  for  their  determination.  I  cannot  con- 
ceive any  thing  more  injurious  than  this  to  the  due  administration 
of  justice. 

I  think  the  judgment  of  the  Court  of  Queen's  Bench  ought  to  be 
affirmed. 
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T.  T.  1 852.       Jackson,  J. 

I  have  the  miflfortane  to  difier  from  my  learned  and  able  Brethm 
who  have  preceded  me,  as  to  the  judgment  which  vee  are  called  apoB 
to  pronounce  in  this  case ;  but'  I  would  not  be  undentood  as  ex- 
pressing mj  dissent  from  tlie  law  as  propoanded  bj  them  npoo  tlie 
principal  question  which  has  been  discussed  before  us.     This  if 
undoubtedly  a  case  of  vast  importance  to  the   administration  of 
justice.    As  presenteil  to  us  in  argument  by  the  Counsel  at  both 
sides,  it  raised  questions  which  I  think  we  are  not  called  upon  to 
determine  in  the  abstract,  and  upon  which  I  much  donbt  that  it 
would  be  proper  for  us  to  pronounce  any  decision  with  reference  to 
the  facts  of  this  particular  case  as  they  now  appear  on  this  record ; 
for,  in  my  opinion,  the  case  has  not  received  a  satisfactory  triaL    It 
appears  manifestly  u|K>n  the  record,  tliat  the  facts  of  the  case  were 
not  brought  fully  before   the  Court   and  jury.     The    defendant's 
Counsel — relying   strongly  upon  the  principle  that  a  Judge  of  a 
Court  of    Record  (which   an   Assistant-Barrister  undoubtedly  is) 
cannot  be  held  answerable  in  an  action  for  any  thing  done  by  him  as 
such — declined  to  offer  any  evidence,  or  go  into  any  case  on  behalf 
of  his  client,  but  called  for  a  nonsuit,  or  a  direction  to  the  jury  to 
find  a  verdict  for  the  defendant. 

No  doubt  the  learned  Counsel  wns  sustained,  not  only  by  the 
concurrence  of  the  Judge  who  presided  at  the  trial,  but  by  a  strong 
current  of  authority,  commencing  from  the  early  records  of  our 
luw,  and  coming  down  to  our  own  times,  in  contending  that  Judges 
cannot  be  sued  for  matters  done  by  them  in  their  judicial  capacity. 
It  is  essential  to  the  firm  and  impartial  administration  of  justice 
that  Judges  should  be  freG  from  the  influence  of  hope  or  fear  in 
the  exercise  of  their  judicial  functions.  This  exemption  from 
liability  to  action  is  not  conceded  to  them  for  the  personal  benefit 
of  the  individual,  but  for  the  advantage  of  the  whole  community: 
without  it  (considering  the  infirmity  of  human  nature),  the  pore, 
calm  and  independent  administration  of  justice  could  not  be  se- 
cured. It  is  quite  as  necessary  for  the  preservation  of  the  rights 
and  liberties  of  the  subject,  that  the  Judges  should  be  free  from 
popular  influences,   as   that   they  should   be  independent   of  the 
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Crown.  And  it  is  a  remarkable  fact  that  their  independence,  as  re«  T.  T.  1862. 
gards  their  fellow-subjects,  was  established  at  a  very  earljr  period, 
indeed,  of  the  history  of  our  Common  Law,  and  has  been  as  it  were 
interwoven  in  the  very  frame- work  of  our  constitution — ^whereas 
their  independence  in  reference  to  the  Crown  has  been  the  result  of 
comparatively  recent  legislation.  But  whilst  I  fully  admit  this  sa- 
lutary principle  of  our  law,  I  think  it  equally  well  established  that 
there  are  certain  limits  to  its  application.  It  cannot,  I  apprehend^ 
be  doubted,  that  if  those  who  are  clothed  with  judicial  authority, 
and  consequent  judicial  privilege,  act  only  ministerially ^  or  act 
extra-judidallyy  they  are  not  in  such  cases  entitled  to  protection. 
But,  as  I  have  already  stated,  that  in  my  judgment  this  case  has 
not  been  fully  and  satisfactorily  tried ;  and  as  I  apprehend  it  must 
receive  another  trial  before  another  jury,  I  abstain  from  pronounoing 
any  opinion  at  present  as  to  whether  the  refusal  of  the  Assistant- 
Barrister  to  receive  the  appeal  in  this  case  is,  or  is  not,  within  the 
limits  of  judicial  protection. 

It  does  appear  to  Tn&  that  one  of  the  plaintiff's  exceptions  is  well 
founded,  and  that  the  learned  Judge  ought  to  have  left  the  consi- 
derution  of  the  case  to  the  jury  upon  the  evidence,  with  suitable 
observations  and  instructions  thereon;  for  it  by  no  means  follows 
that  because  a  Judge  is  clothed  with  a  judicial  character,  and  exer- 
cises judicial  functions,  that  therefore,  in  every  instance,  whatever 
is  done  or  omitted  to  be  done  by  him  must  necessarily  be  deemed 
to  have  been  done  oi*  omitted  judicially,  even  though  it  may  have 
some  reference  to,  or  connection  with,  a  cause  which  has  been  pend- 
ing before  him.  The  case  of  Fhyd  v.  Barker^  which  extends  the 
principle  of  protection  to  Justices  of  the  Peace,  takes  this  distinctioD, 
and  shows  that  there  may  be  acts  or  conduct  of  a  Judge,  having 
reference  to  a  c^use,  which  may  be  regarded  and  dealt  with  as 
extra-judicial,  and  not  as  judicial  acts;  and  the  same  distinction 
will  also  be  found  in  more  modem  cases.  It  seems  to  me  there- 
fore that  it  must  depend  upon  the  &ct8  and  droumstances  of  the 
case  appearing  in  evidence,  and  the  fair  inferences  arising  from 
them,  whether  the  Assistant-Barrister  should  be  deemed  entitled 
to  the  benefit  of  the  principle  we  have  been  HifH?nMi"g ;   and  I 
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T.  T.  1852.  am  therefore  of  opinion  that  this  exception  should  be  mled  with 
'the  plaintiff,  and  consequently  that  a  venire  de  mono  shoold  be 
awarded :  for  I  cannot  concur  with  mj  Brother  G&eere,  that  there 
is  but  one  ground  of  exception  on  this  record.  It  appears  to  ne 
that  the  plaintiff  insisted  on  three  distinct  matteni — first,  that  tk 
refusal  to  receive  the  appeal  was  not  a  judicial  act ;  secondly,  he 
required  the  learned  Judge  to  leave  the  consideration  of  the  cue 
upon  the  evidence  to  the  jury ;  and  thirdly,  he  called  upon  the  Judge 
to  direct  the  jury,  if  they  believed  the  evidence  for  the  pbiintifi^  to 
find  a  verdict  for  him :  and  this  appears  to  me  to  be  the  fair  con- 
struction of  the  bill  of  exceptions,  the  words,  *'  and  also,"  being 
interposed  between  the  first  and  second  clauses,  and  the  word  '^and* 
between  the  second  and  third  clauses :  and  observe  what  Immediately 
follows  : — **  But  the  learned  Judge  refused  so  to  direct  the  jaiy,  or 
*^  to  leave  the  consideration  of  tlie  evidence  to  the  jury,  but  directed 
"  a  verdict  for  the  defendant,  expressing  his  opinion  to  be,  that  the 
'*  defendant,  acting  as  a  Judge  of  a  Court  of  Record,  was  not  liable 
"  in  the  present  action  for  the  breach  of  duty  in  the  plain tifiT's  decla- 
" ration  alleged;  to  which  opinion  and  direction  Counsel  for  tlie 
"  plaintiff  objected,  and  did  then  and  there  except." 

I  think  it  for  the  advantage  of  both  the  parties  that  a  new  trial 
should  be  had.  It  is  plainly  so  for  the  plaintiff;  and  I  consider  it 
not  less  80  for  the  defendant,  because  there  is  on  this  record  a 
grievous  charge  of  misconduct  assumed  against  him  by  the  course 
which  has  been  taken  at  the  late  trial;  which  charge  mio-ht  have 
been  repelled  by  a  verdict  for  him,  had  tlie  case  been  submitted 
to  the  jury,  with  proper  instructions  in  point  of  law.  Had  the 
learned  Judge  so  ruled,  it  is  probable  the  defendant  might  have 
given  evidence  which  would  have  materially  altered  the  complex- 
ion of  the  case  ;  but  if  the  defendant  did  not  go  into  evidence, 
still  it  would  have  been  for  the  jury  to  consider  the  credit  due  to  the 
witnesses  examined  for  the  plaintiff — the  inferences  which  might  be 
drawn  from  their  testimony  favourable  to  the  defendant,  and  also  the 
fair  presumption,  arising  from  the  judicial  position  and  character  of 
the  highly  respectable  defendant,  and  the  solemn  obligation  of  the 
oath  under  which  he  discharges  his  duty  as  Assistant-Barrister. 
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It  has  been  said  the  case  ought  not  to  have  been  leit  to  the  jury,  T.  T.  ld5'J. 
because   the   declaration  does  not  contain  anjr  sufficient  cause  of     ^.^ ._..'' 
action.     I  would  ask,  is  it  so  perfectly  clear  that  the  declaration 
would  be  held  bad  on  general  demurrer  ?     But  suppose  it  to  bo  so, 
the  defendant  has  not  demurred,  but  has  pleaded  "  not  guilty,"  and 
at  the  trial  the  plaintiff  has  given  evidence  in  support  of  the  several 
averments  in  his  declaration — the  defendant  offering  no  evidence  on 
his  part — is  it  the  proper  course  in  such  a  case  not  to  try  the  issue 
joined  upon  the  record,  but  to  direct  a  verdict  for  the  defendant  ? 
Or  would  it  not  be  the  better  course  to  take  the  verdict  of  the  jury 
upon  the  merits,  and  to  leave  the'  defendant  (if  necessary)  to  move 
in  arrest  of  judgment,  or  to  bring  his  writ  of  error  ?    Let  mo  put 
another  case  : — A  defendant,  instead  of  demurring  to  a  bad  declara- 
tion, pleads  only  a  special  plea  in  bar  of  the  action  (suppose  accord 
and  satisfaction),  issue  is  joined  thereon,  and  upon  the  trial  the 
defendant  offers  no  evidence  in  support  of  bis  plea — is  the  Judge, 
notwithstanding,  to  direct  a  verdict  for  the  defendant  ?     Or  ought 
he  not  rather  to  let  the  jury  find  upon  the  issue  joined  for  the 
plaintiff,  and  leave  the  defendant  to  move  in  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto  f     Be  this  however  as  it  may, 
in  my  opinion  this  case  has  not  been  satisfactorily  tried.   I  think 
that  the  plaintiff's  exception  to  the  ruling  of  the  learned  Judge  was 
well  founded,  and  ought  to  have  been  allowed,  and  consequently 
that  the  jud^ent  should  be  reversed,  and  a  venire  de  novo  should 
be  awarded. 


Hall,  J. 

In  this  very  important  case,  my  judgment  is  rested  upon  the  rule 

of  law  laid  down  by  Bayley,  B.,  in  delivering  the  judgment  of  the 

Court  of  Exchequer  in  the  case  oiLwmby  ▼.  Altiiay.  The  rule  is  there 

>u:<d  u>  be  (p.  303)  : — ^*  That  if  the  £u^  alleged  in  the  declaration 

^  \pz  proved,  it  is  the  duty  of  the  jury  to  find  for  the  plaintiff;  and  if 

"  tboaf:  facts  do  not  disclose  a  sufficient  cause  of  actioii,  the  defendant 

*-  mu«t  move  in  arrest  of  judgment.     Where  a  defendant  is  satisfied 

"*  that  the  allegations,  if  proved,  do  not  esfahiiih  a  eaose  of  adiMi,  be 

"  oa;?bt  to  demur.     The  Judge  is  noc  aft  liberty  to  nonniit,  on  the 
VOL.  2.  62  t 
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1.  T.  1852.  <( ground  that  the  facts  allied  in  the  declaratioD  do  not  amooDt  tot 

Esch,  Cham,  

' » '     *'  canse  of  action."    Again  it  is  said  (p.  306) : — "  When  the  genoil 

WAEll 

*'  issue  is  pleaded  to  a  connt,  it  pats  in  issue,  to  be  tried  by  the  joy, 
"  the  question,  whether  the  facts  stated  in  tliai  count  exist?  The  lepl 
"  effect  of  those  facts,  whether  thejr  constitute  a  caoae  of  actioa  or 
^'  not,  is  not  properly  in  question.     The  proper  mode  to  bring  tbii 
"  legal  effect  into  consideration  is,  before  trial,  to  demur ;  after  trial, 
'*to  move  in  arrest  of  judgment.     The  duty  of  the  Judge,  under 
**  whose  direction  the  jury  try  questions  of  facts,  is  not  to  conader 
**  whether  tlie  facts  charged  give  a  ground  of  action,  but  to  aaait 
*^  the  jury  in  matters  of  law,  which  may  arise  upon  the  trial  of  thoM 
'*  facts.*'     The  authority  for  such  being  the  rule  of  law,  to  which  thB 
Judges  are  bound  to  confoim  on  the  trial  of  issuf?8  of  fact,  is  not 
confined  to  the  foregoing  judgment  of  the  Court  of  Exchequer;  I 
find  the  same  principle  announced  by  the  Judges   in    the  case  of 
Bridgeman  ▼.  HoH  (a),  in  their  answer  to  a  petition  in  the  Hoaie 
of  Lords;  and  furthermore,  I  find  the  same  principle  adopted  in 
Keenan  v.  Phillips  (b). 

Taking  this  to  be  the  law,  I  apprehend  its  application  to  the  pre- 
sent case  is  beyond  question.  The  plaintifi^s  exception  was  in  the 
alternative,  that  the  Judge  should  either  have  directed  the  juiy,  if 
they  believed  the  evidence,  to  find  a  verdict  for  the  plaintiff,  or  else 
he  should  have  lel't  the  consideration  of  the  case  upon  the  evidence 
to  the  jury.  The  learned  Judge  refused  to  direct  the  jury  as  re- 
quired by  the  plaintiff;  and  he  also  declined  to  leave  the  case  to  the 
jury  upon  the  evidence,  assigning  as  his  reason,  that  he  considered 
tlie  action  unsustainable  in  point  of  law  ;  and  he  directed  the  juiy 
to  find  a  verdict  for  the  defendant  accordingly.  The  course  thus 
taken  by  the  learned  Judge  appears  to  have  been  a  departure  from 
the  law  laid  down  in  the  above  recited  judgment  of  the  Court  of 
Exchequer,  namely,  that  it  is  the  duty  of  the  Judge  on  the  trial 
not  to  consider  whether  the  matters  alleged  in  the  declaration  afford, 
in  point  of  law,  a  ground  of  action  or  not,  but  to  leave  the  considera- 
tion of  them  to  the  jury. 

Upon  this  simple  ground,  I  am  of  opinion,  that  the  plaintiff^s 


(a)  1  Show.  P.  C.  115. 


{b)  5Ir.  LawBep.  441. 


COMMON  LAW  REPORTS.  491 

exception  to  the  the  direction  of  the  kmrned  Jadge  should  haTc  T.  T.  1852. 

J5!mA.  CkawL 
been  allowed  bj  the  Cooit  of  Qaeen's  Bench ;  h  was  the  act  of  the     s^J-^^ — ^ 

defendant  himself  to  have  pat  his  case  upon  an  issue  of  fact,  instead  ^^ 

of  nusing  the  question  of  his  liahili^  in  point  of  law,  by  demurring    fessm  an. 

to  the  declaration :  and  the  efiect  of  the  direction  which  he  sue* 

ceeded  in  prevailing  on  the  learned  Judge  to  give  to  the  jury,  was 

to  rule  in  favour  of  the  defendant  a  demurrer  taken  by  him  in 

terms  at  the  trial,  instead  of  being  filed  to  the  declaration,  and 

thereby  to  deprive  the  plaintiff  of  his  legal  right  to  have  the  facts 

tried,  and  to  the  verdict  of  the  jury  in  his  favour,  if  the  facts  stated 

in  the  declaration  were  proved. 

In  allowing  the  exception,  the  Court  is  bound,  in  my  judgment,  to 
award  a  venire  de  novo^  instead  of  proceeding  to  decide  the  question 
as  to  the  legal  liability  of  the  defendant  in  the  action ;  for  as  the 
effect  of  the  allowance  of  the  exception  must  be  to  set  aside  the 
verdict,  no  judgment  can  be  had  until  the  issue  in  fact,  which  has 
been  joined  on  the  record,  shall  be  disposed  of  on  a  further  trial.    If, 
instead  of  allowing  the  exception,  the  Court  were  to  overrule  it,  the 
verdict  would  stand,  and  the  Court  should  proceed  to  give  judg- 
ment on  the  whole  record ;  and  the  important  question  in  the  case, 
as  to  whether  the  refusal  of  the  defendant  to  receive  the  appeal  was 
a  judicial  or  only  a  ministerial  act,  must  have  been  thus  decided : 
but  I  feel  it  a  satisfaction  that  the  allowance  of  the   exception, 
on  the  ground  which  I  have  suggested,  dispenses  with  the  necessity 
of  our  deciding  that  question  in  the  present  stage ;  as  I  think  it 
probable,  from  what  transpired  in  the  course  of  the  argument  at 
the  Bar,  that  the  evidence  may  be  given  on  a  future  trial  (there 
having  been  no  witness  examined  for  the  defendant,  on  the  former 
occasion),  which  may  disclose  more  of  the  true  character  of  the 
transaction  in  question  than  has  hitherto  appeared,  and  may  enable 
the  Court  to  dispose  of  the  point  of  law  more  satii&ctorily,  when 
the  facts  shall  be  better  understood. 

The  judgment  of  Chief  Justice  Tindal,  in  TrimUiUm  v.  iCrm- 
misy  affords  an  authority  as  to  the  effect  of  the  allowance  of  the 
exception  being  what  I  have  above  mentioned. 

1  therefore  am  of  opinion  that  the  judgment  should  be  reversed. 
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Pebhin,  J. 

As  my  present  opinion  differs  from  the  opinion  I  concoired  in,  if 
the  Couil  below,  I  think  it  necessary  to  state  my  reasons  at  soiw 
length. — [His  Lordship,  having  stated  the  pleadings  and  hOk, 
proceeded  to  say] : — The  learned  Judge  at  Nisi  Prins  by  his  deeiriM 
ruled  a  demurrer  to  the  declaration,  and  a  demurrer  to  the  evideneei 
neither  appearing  on  the  record.  He  appears  to  have  been  misled 
by  the  case  of  Dicaa  v.  Lord  Brougham  (a),  where  Lord  Ljndhiml 
laid  down  the  same  law ;  but  the  pleadings  there  were  different,  and 
the  facts  did  not  disclose  a  cause  of  action.  I  should  not,  however, 
follow  that  example  in  a  like  case. 

The  exception,  in  my  mind,  necessarily  involves  the  considen- 
tion  of  the  action  and  declaration,  and  of  the  provisions  of  the  Civil- 
bill  Act  (especially  in  this  Court  of  Error).  I  shall  therefore  give 
my  judgment,  upon  the  entire  of  the  direction  of  the  Judge,  to  find 
a  verdict  for  the  plaintiff,  in  the  manner  he  has  done,  because  I 
should  feel  a  difficulty  in  confining  my  opinion  to  the  second  ground 
of  exception ;  for  if  the  Court  is  not  satisfied  that  the  declaration  is 
good  in  point  of  law,  and  contains  a  ground  of  action,  why  send  it 
down  on  a  venire  de  novo  ?  We  are  a  Court  of  Error,  and  it  is 
our  duty  not  only  to  consider  the  exceptions,  but  also  the  grounds 
of  error;  and  though  wc  should  be  of  opinion  that  the  exceptions 
ought  to  be  overruled,  yet  we  ought  not  to  send  down  the  parties 
upon  a  vain  trial,  which  never  could  be  made  effectual. 

This  is  a  question  of  considerable  importance  to  the  administra- 
tion of  justice,  and  deserving  of  the  fullest  consideration.  The  matter 
charged  in  the  declaration  to  have  been  committed,  if  true,  is  t 
grievance  to  tlie  plaintiff,  and  a  great  breach  of  duty  by  the  defend- 
ant— a  Judge,  who  had  determined  a  cause  against  the  party,  where 
that  party  had  a  right  of  appeal  from  that  decision  to  a  higher  Court, 
on  the  performance  of  certain  preliminaries  provided  for  the  security 
of  the  other  party,  and  discouragement  of  unnecessary  and  dilatory 
litigation.  If  a  party  refuse  to  permit  the  performance  of  those 
preliminaries,  and  to  receive  them,  and  so  prevent  the  appeal — 
thereby  preventing  inquiry  into  the  justice  of  his  own  decree,  contraiy 
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to  his  duty — to  the  express  enactment  of  the  statute — to  the  grievance  T.  T.  1852. 
and  oppression  of  the  suitor — it  cannot  be  denied  to  be  a  great  mis- 
demeanor, as  well  as  injury  to  the  plaintiff.  It  is  properly  called 
by  the  learned  Judge,  the  "  breach  of  duty  alleged  in  the  declara- 
tion/' although  his  opinion  was,  an  Assistant-Barrister,  being  a 
Judge  of  a  Court  of  Record,  upon  grounds  of  public  policy,  and  in 
order  to  secure  the  dispassionate  and  upright  administration  of 
justice,  is  not  liable  in  an  action,  or  responsible  to  any  priyate  or 
individual  suitor,  plaintiff  or  defendant,  for  his  conduct  as  a  Judge, 
nor  to  be  called  on  to  answer  as  a  defendant  to  any  proceeding  of 
this  description  at  the  suit  of  every  disappointed  or  angry  suitor 
who  considers  the  award  against  him  unjust. 

It  is  necessary  that  I  should  refer  to  the  provisions  of  the  statute 
giving  the  party  the  right  to  appeal.  The  29th  section  of  36  O,  3, 
c.  25,  provides,  that  if  any  person  shall  think  himself  aggrieved  by 
any  decree  of  any  Assistant-Barrister,  he  may  appeal  therefrom  to 
the  .Judge  of  Assize,  and  the  Judge  is  required  to  hear  said  cause — 
which  appeal  the  Assistant-Barrister  is  thereby  required  to  receive, 
and  stop  all  proceedings  on  the  decree ;  the  party  appealing  first 
paying  the  plaintiff  the  costs,  and  entering  before  the  Assistant- 
Barrister  into  recognizance  in  double  the  sum,  with  sufficient  bail. 
And  the  31st  section  provides,  that  no  Assistant-Barrister  shall 
receive  any  appeal  unless  the  attorney  of  the  party  desiring  to 
appeal  shall  first  make  an  affidavit  in  writing  that  such  appeal  is 
not  made  for  the  purpose  of  delay.  The  making  of  that  affidavit 
is  the  first  step  to  be  taken  to  enable  a  party  to  appeal ;  and  the 
Assistant-Barrister,  having  notice  of  the  intention  of  the  party  to 
appeal,  and  the  party  appealing  having  paid  the  costs  to  the  opposite 
party  preliminary  to  such  appeal,  the  Assistant-Barrister  is  called 
on  to  administer  the  oath  as  the  first  step  in  the  process,  and  it  was 
his  bounden  duty  to  administer  the  oath  to  the  attorney,  and  take 
his  affidavit ;  and  it  was  next  his  duty  to  inquire  into  the  sufficiency 
of  the  bail  and  to  take  the  recognizance,  on  which  he  is  not  merely 
to  judge  whether  the  terms  of  it  are  sufficient,  but  in  which  he  is  an 
actor  himself;  for  he  is  not  merely  to  sign  his  name  to  it,  that  it 
should  remain  as  a  record,  but  he  is  to  ask  the  party  whether  he 
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T.  T.  1862.  considers  himself  indebted  in  a  certain  sum  od  certain 

— ^ '*    And  he  is  previously  to  inquire  into  the  sufficiency  of  that  hail,  mk 

to  satisfy  himself  upon  it;  and  then  he  is  to  reoeiTe  the  appeal, tii 
stop  proceedings,  and  withhold  the  decree.  No  excuae  ia  anggertel 
for  this  refusaL  The  defendant  was  in  Court,  and  it  appeafs  i^qb 
the  evidence  that  he  was  at  leisure  to  receive  these  preliminary  Bat- 
ters, and  make  the  necessary  examination.  The  charge  therefim  ii 
of  neglect  of  duty  in  these  several  respects,  namely,  the  taki^  the 
affidavit  and  recognizance,  and  the  stopping  the  proceedinga.  There 
is  therefore  a  distinct  breach  of  duty  in  the  refusal  to  ohey  the  ex- 
press unactment  of  the  statute,  and  to  perform  the  acta  prescribed 
ancillary  to  the  appeal;  so  that  he  is  charged  with  frnatrating  a 
beneficial  law  made  for  the  advancement  of  justice,  and  with  vio- 
latin<;  his  duty  in  not  pertbrmiug  acts  in  respect  of  ^vhich  he  cmU 
exercise  no  discretion.  IL^  could  not  legally  refuse  to  adminiitor 
the  oath ;  he  could  not  refuse  to  examine  the  hail ;  he  had  no  dis- 
cretion to  say  he  would  not  receive  the  appeal.  The  civil-bill  wn 
at  nn  end  after  he  had  pronounced  his  decree,  and  every  other  du^ 
he  had  to  do  was  strictly  prescribed,  and  be  had  no  discretion  to 
refuse  to  do  it.  He  declined  to  do  what  was  necessary  to  entitle 
the  ]miiy  to  appeal ;  by  his  refusal  to  receive  the  oath,  he  therebj 
debarred  the  party  of  his  right  to  appeal. 

It  is  suid  however,  notwithstanding  this,  that  by  the  rules  of  law, 

no  action  will  lie  against  a  Judge  of  a  Court  of  Record  for  any 

matter  done  by  him  in  the  exeirise  of  hi^  juuicial  functions:  and 

Ganiett  v.   Ferraad  (a)  i>  relii-il  on   as  establishing  that  rule.    I 

adopt  the  rule  so  laid  down,  though  I  would  be  far  from  groond- 

ing   my  opinion  on  Hammond  v.  Howellj  and  Floyd  v.  JBarktr* 

The   rule  is  laid   down   by   Lord   Tenterden  thus  : — ^*  No  actioo 

*'  will  lie  against  a  Judge  of  u  Court   of  Record   for    any    thing 

**  done  by  him  in  the  exercise  of  his  judicial  functions.     This  free- 

''dom  from  action  and  questions  at  the   suit  of  an  individual  ii 

given  by  the  law  to  the  Judges,  not  so  much  for  their  own  sake 

as  for  the  sake  of  the  public,  and  for  the  advancement  of  justice, 

"  that,  being  free  from  actions,  they  may  bo  free  in  thought  and 
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^Mndependent  in  judgment,  as  all  who  are  to  administer  justice  T.  T.  1852. 
*^  ought  to  be."      And  he  adds :-— "  Even  inferior  Justices,  and  those 
'^not  of  Record)  cannot  be  called  in  question  for  an  error  in  judg- 
*'ment,  so  long  as  they  act  within  the  bounds  of  their  jurisdiction. 
'*  Corruption  is  quite  another  matter,  so  also  are  neglect  of  duty 
**  and  misconduct  in  it."    And  in  Taaffe  v.  Lord  Dawnes^  Judge 
Fletcher  (p.    165)  says: — '^It  is  of  the  utmost  consequence,   that 
**  Judges,  in  the  exercise  of  their  important  functions,  dispensing 
"justice  from  the  Bench  to  their  fellow  subjects,  should  feel  in 
*'  every  respect  independent,  and  have  their  minds  undisturbed  by 
"  any  anxiety,  but  that  which  must  attend  every  good  and  honest 
"  mind  so  employed,   anxiety  to  administer  justice  uprightly  and 
^*  impartially  under  the  law.     They  should  not  be  distracted  by 
"apprehension  of,  or  teased  by,  actions  prompted  by  the  caprice 
or  ill-temper  of  perverse  or  litigant  suitors ;  their  judgments  ar^ 
not  to  be  submitted  to  reconsideration  or  revision,  but  in  the  Court 
of  Appeal,  which  the  Constitution  has  created  and  appointed  for  that 
*'  purpose.    It  would  be  absurd — it  would  be  preposterous,  as  well  as 
"  unjust  in  the  extreme,  to  subject  men  to  actions  for  the  errors  of 
"their  judgments,  to  bring,  not  the  doctrines  they  promulgate,  or 
"  their  adjudications,  before  a  Superior  Court  of  Appeal  for  recon- 
sideration  and  examination,  but  the  Judges  themselves  before 
co-ordinate  tribunals  to  answer  in  damages  for  such  decisions  as 
equally  fallible  individuab  may  pronounce  erroneous,  or  rather 
"  for  such  decisions  as  they  may  not  assent  to,  or  see  the  value  and 
"propriety  of,  themselves  being  equally  liable  to  misconceive  the 
"law.    It  would  besides  be  infinite."     The  law  in  fact  is  quite 
settled,  and  it  is  quite  unnecessary  to  refer  to  the  numerous  autho* 
rities  on  the  subject. 

The  inquiry  therefore  is  not  as  to  what  the  law  is,  but  what  if 
the  matter  disclosed  on  this  record,  and  complained  of  bj  the  plain* 
tiff.  Is  it  examinable  in  an  action  ?  in  other  words,  are  the  acts 
charged  judicial  or  ministerial  ?  are  the  acta  dime  in  the  ezereiae  of 
his  judicial  functions  ?  or  are  they  to  be  considered  ministerial  and 
imperative,  which  the  Assistant-Barrister  was  bound  to  perform, 
having  no  discretion  left  to  him  on  the  subjael?    Even  if  the  matter 
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T.  T.  1862.  be  not  an  exercise  of  judgment,  and  in  that  sense  judicial,  is  it  wilUi 
v— ^, '    the  range  of  judicial  proceedings,  not  inqnirable  from  respect  of  tk 

WAKD 

^^  character  of  the  person,  though  not  from  that  of  the  act  or  noo-aet? 

FREEMAN.         In  the  Court  below  we  erred — ^first,  in  throwing  aside  the 


deration  of  the  imperative  words  of  the  statute,  and  assuming  tnlf 
that  the  nature  of  the  duty  to  be  executed  by  the  Assistant-Bazrii- 
ter  in  receiving  the  appeal  did  not  preclude  inquiry  and  exercise  of 
judgment  in  its  execution ;  and  conceding  that  the  right  of  appesl 
was  not  absolute,  but  given  upon  certain  terms  and  conditimis,  to  be 
complied  with  or  performed  before  it  can  be  received,  for  the  benefit 
and  protection  of  the  other  party,  each  of  them  denmnding  the  de- 
cision of  the  Judge  that  it  has  been  performed,  and  each  of  wluck 
the  Assistant-Barrister  is  bound  to  see  performed  or  complied  widt 

He  is  to  see  that  the  affidavit  has  been  made  by  the  attomej thft 

It  is  conformable  to  the  statute,  and  in  proper  form — ^that  the  bail  ait 
sufficient — that  the  recognizance  and  the  condition  what  the  law  re- 
quires ;  as  Assistant-Barrister,  and  in  that  capacity,  he  is  to  see,  attend 
to,  and  do  these  matters ;  and  as  the  result,  to  decide  whether  th^ 
have  been  done,  or,  as  we  put  it,  ore  rotundo^  whether  the  party  has 
established  his  right  to  have  his  appeal  received,  and  to  have  tiw 
execution  of  the  decree — the  right  of  the  other  party — suspended. 
We  lay  it  down  that  the  allowance  of  an  appeal  is  a  decision  between 
the  parties  in  the  former  cause,  giving  a  right  to  one,  and  divesting 
the  right  of  the  other;  that  whether  the  proceeding  is  ex  parte  or  not, 
when  he  allows  the  appeal  he  adjudicates  on  a  right,  and  it  is  impos- 
sible to  regard  it  otherwise  than  judicial ;  that  if  he  errs  in  his 
opinion  on  any  of  the  subjects  committed  to  his  decision,  he  is  not 
liable  to  an  action,  nor  subject  in  one  to  justify  his  act :  and  there- 
fore we  held  that  the  Judge  at  Nisi  Prius  was  right,  and  the  excep- 
tion should  be  overruled.     I  think  we  overlooked  the  real  nature  of 
the  case  and  ground  of  complaint,  which  is  not  that  he  erred  in 
opinion  or  judgment  on  any  of  the  subjects  committed  to  his  decision, 
or  rather  to  his  care,  but  that  he  refused  to  enter  on  his  duty,  to 
put  himself  in  a  capacity  to  form  an  opinion  on  any  of  those  subjects, 
which  there  can  be  no  doubt  would  have  been  correct,  and  for  which 
opinion,  though  erroneous  (on  the  only  matter  for  the  real  exercise 
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in  an  action.  It  is  analogous  to  an  appeal  lodged  with  the  She- 
riff. By  the  statute  the  Sheriff  is  authorised  to  take  an  appeal 
where  the  party  does  not  appear  in  the  Court  below  ;  and  to  en- 
title the  party  to  do  so,  he  must  deposit  the  amount  of  the  decree 
with  the  Sheriff,  and  enter  into  a  bond,  with  condition  to  per- 
form and  abide  the  decree  of  the  Judge,  and  thereupon  the  Sheriff 
shdil  stop  proceedings  on  the  decree,  and  give  the  party  a  certi- 
ficate that  he  has  appealed.  If  a  party  so  circumstanced  went 
before  a  Justice  of  the  Peace,  and  asked  him  to  receive  the  appeal, 
and  the  Justice  refiised,  could  it  be  said  he  was  exercising  a 
judicial  function  ?  If  the  Sheriff  refuse  to  take  the  bond  with 
a  proper  condition,  could  it  be  said  he  was  exercising  a  judicial 
function  ?  In  Taaffe  v.  Lard  DotoneSf  it  was  held  that  the  Chief 
Justice  was  exercising  a  judicial  function ;  and  Judge  Fox  draws 
the  distinction  between  the  act  of  a  Judge  and  an  ordinary  Justice 
of  the  Peace.  Here  the  Assistant-Barrister  was  exercising  powers, 
not  for  the  purpose  of  forming  his  own  judgment ;  he  was  in  the 
same  position  as  the  Sheriff.  In  both  cases  the  civil-bill  cause  had 
closed ;  there  wus  no  lis  pendens.  It  is  enough  to  role  the  ques- 
tion, to  say  the  functions  of  the  Judge  closed  with  the  decree ; 
the  subsequent  duty  was  ministerial,  and  merely  ancillary  to  the 
appeal  or  re-hearing  before  the  Judge  of  Assize,  on  whom  juris- 
diction is  conferred  :  it  therefore  appears  to  me  that  these  were 
ministerial,  and  merely  ministerial,  acts  ;  though  there  was  an 
exercise  of  the  mind  in  taking  the  affidavit  and  deciding  the  suffi- 
ciency of  the  bail,  just  as  in  the  case  of  an  appeal  lodged  with  the 
Sheriff;  but  that  mere  exercise  of  judgment  will  not  make  the  act 
judicial.  In  Midhurst  v.  Waiie{a)y  Lord  Mansfield  says: — *<It  is 
'*  taking  the  definition  too  large  to  say  that  every  act,  where  the 
"judgment  is  at  all  exercised,  is  a  judicial  act;  a  judicial  act  is 
"  supposed  to  be  done  pendente  lite  (of  some  sort  or  other).** 

There  can  be  no  doubt  that  an  Assistant-Barrister  is  a  Judge  of 
Record,  and  where  he  is  acting  judicially,  or  has  a  discretion  to 
exercise,  no  action  can  be  maintained  against  him,  at  least  without 


VOL.   2. 


(a)  3  Burr.  1268. 
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T.  T.  1852.  malice  expressly  charged  and  dutinctly  proved.     If  he  had  raomi 

Exek  C*kam 

the  affidavit,  examined  the  bail,  and  a4judged  them  not  quliiBi 
or  rejected  the  affidavit  or  recognizance  as  defeetive  in  fixn,  w 
action  would  have  lain  against  him  on  the  allegation  that  the  U 
was  well  qualified,  or  that  the  affidavit  and  reeognlzanoe  weie  pofBd 
in  form  and  free  from  objection.  Acting  within  hia  juiiadictioa,  Ik 
Assistant-Barrister  must  be  respected  and  upheld  ;  hut  when  hem 
required  to  receive  the  appeal,  and  examine  the  bail  and  take  Ik 
affidavit  and  recognisance,  he  was  required  to  do  a  merely  mi■iil^ 
rial  act — ^touching  it  he  had  no  discretion,  no  judgment  to  exeraee, 
although  requiring  some  exercise  of  mind.  As  to  the  taking  thehnl, 
or  its  sufficiency,  there  may  be  some  discretion  to  ezereiae,  but  bsm 
as  to  the  taking  the  affidavit.  How  could  it  be  jndioial  ?  There  m  eo 
difficulty  in  separating  the  act  of  taking  the  affidavit  of  the  attoriBf 
and  the  act  of  allowing  the  bail  to  be  examined  as  to  their  saf- 
ciency,  and  the  act  of  forming  a  judgment  upon  their  sufficisBcyff 
qualification  when  examined.  It  is  for  the  refusal  to  do  the  prior  etc 
that  this  action  is  brought,  and  which  first  act  is  merely  miniiteriiL 
Where  there  is  a  ministerial  act  to  be  done  by  one  who  on  othtf 
occasions  acts  judicially,  the  refusal  to  do  the  ministerial  act  is 
equally  objectionable  as  if  no  judicial  functions  were  on  any  ftftanw* 
intrusted  to  him.  There  seems  no  reason  why  the  refusal  to  do  a 
ministerial  act,  by  a  person  who  has  certain  judicial  fnnotiona,  shouU 
not  subject  him  to  an  action  in  the  same  manner  as  he  is  liable  to 
an  action  for  an  oct  beyond  his  jurisdiction.  The  refusal  to  do  the 
ministerial  act  is  as  little  within  the  scope  of  his  functions  as  s 
Judge,  as  the  act  when  his  jurisdiction  is  exceeded.  In  the  aci 
beyond  his  jurisdiction  he  has  ceosed  to  be  a  Judge*  Ajb  to  the 
ministerial  act,  which  may  be  initiatory  to  a  judicial  proceeding,  he 
is  not  yet  clothed  with  the  judicial  character.  All  proper  respect  is 
to  be  shown  to  judicial  authority ;  but  authority  must  be  H^Hn^,  or 
arbitrary  discretion  and  despotism  will  be  established,  and  real  jnsliee 
sncAiipcd  to  the  temp<T  of  those  who  delude  themselves  into  a  belief 
that  they  arc  consulting  its  interests.  If  then  the  act  was  not  within 
the  protection  of  the  judicial  privilege,  it  was  plainly  an  unlawfal 
and  deliberate  refusal  to  do  his  duty,  and  a  neglecting  of  that  duty 
to  the  prejudice  and  injury  o^^Ue  ptlFty  complaining. 
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Tlie  authorities  show  that  a  person  for  whose  benefit  a  statute  T.  T.  1852. 
requires  an  act  to  be  done  or  forborne,  though  no  action  be  given  in 
terms  by  the  statute,  shall,  for  omission  or  commission  to  hia  injury, 
have  an  action  by  the  Conunon  Law  :  Com*  Dig*^  Action  on  Siai., 
2  Inst.  65,  118 ;  Ferguson  v.  Kinnoul{a),  I  do  not  cite  this  case 
as  governing  or  bearing  directly  on  the  present,  but  for  the  dicta  of 
some  most  able,  learned  and  exact  minded  Judges,  which  appear 
to  me  weighty  authorities,  and^to  bear  on  this  question.  In  that 
case  the  defendant  had  a  mixed  duty  to  perform,  to  examine  the 
candidate  for  the  office,  and  if  fit  receive  him ;  the  first  was  minis- 
terial, the  second  judicial.  Lord  Campbell  there  says  (p.  dlO) : — 
'*  By  the  law  of  England,  when  damage  is  sustained  by  one  man 
^^  from  the  wrong  of  another,  an  action  for  compensation  is  given  to 
''  the  injured  party  against  the  wrong-doer."  And  in  p.  263,  The 
Lord  Chancellor  says: — *'When  the  law  says  that  persons  are 
*^  bound  to  do  a  certain  thing,  they  are  not  entitled  to  avoid  doing 
**  it,  by  referring  the  party  who  requires  the  performance  of  the  aet 
*'  to  another  body.  If  they  refuse  to  do  it^  they  subject  themselves 
**  to  an  action.  Every  refusal  or  neglect  of  what  a  party  is  bound 
*'  by  the  law  to  perform,  if  it  works  a  wrong  to  another,  is  the 
'*  subject  of  an  action."  And  Lord  Cottenham  adds : — '*  To  enter 
'*  on  his  trial  is  a  ministerial  act ;  the  Freshyterj  afterwards  ex- 
**  ercises  a  judicial  power  in  determining  whether  upon  his  trial  he 
'*  has  proved  himself  fit  for  the  ministiy."  And  Lord  Campbell 
says  (p.  311): — *'  There  can  be  no  doubt  that  for  many  purposes 
**  the  Presbytery  is  a  Court,  and  that  it  has  not  only  Ecclesiastical 
*^  functions,  but  jurisdiction  in  certain  civil  matters.  When  the 
"  Presbytery  b  acting  judicially,  or  in  any  matter  where  its  mem- 
**  bers  have  a  discretion  to  exercise,  no  action  could  be  maintained 
''  against  them,  at  least^  without  malice  expressly  charged  and 
'*  clearly  proved.  U  they  had  taken  Mr.  Young  on  trial,  and 
'*  adjudged  that  he  was  not  qualified,  for  being  minus  s^^fficicns  in 
*'  litercUurd,  or  from  any  objection  to  his  orthodoxy  or  his  morals, 
''  or  that  from  some  personal  defect  he  was  incapable  of  satisfac- 
'*  torily  serving,  there  their  judgment  could  not  have  been  reviewed 


(a)  9  a.  &  Fin.  251. 
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T.  T.  1862.  "by  any  Ciyil  Court;  and  certainly  no  action   would  have  Ub 

**  against  them  on  the  allegation  that  in  truth  he  was  well  qoB- 

'^iied  and  free    from    all  objection.      The    Church  jiidieat«ia» 

"  acting  within  their  jurifldiction,  mast  ever  be  respected  and  ip- 

*^  held.    But  when  the  members  of  the  Preabyteiy  were  reqniied 

"  to  take  Mr.  Young  on  trial,  in  my  opinion  thej  were  required  to 

'*  do  a  mere  ministerial  act.    Touching  that   act,  they  bad  no  dii- 

"cretion;  they  had  no  judgment  to  ezerciae.     How  then  could  ii 

'*  be  judicial?     There  is  no  difficulty  whatsoeyer  in  separating  the 

"act  of  appointing  him  to  appear  before  them  to  be  eTimiand, 

*'  and  the  act  of  forming  a  judgment  upon  his  qualifications  whes 

'*  he  has  appeared  before  them  and  been  examined.      It  is  fo  a 

'*  refusal  to  do  the  first  act  that  this  action   is  hronght,  and  the 

"  first  act  is  purely  ministeriaL" 

It  does  now  seem  to  me,  and  upon  long  and  full  examinatioB, 
deliberation  and  consideration  of  the  case,  and  the  many  authorities 
that  have  been  referred  to  at  the  Bar,  and  by  some  of  the  Bench, 
that  we  were  in  error,  palpable  error.  That  because  the  Assistant^ 
Barrister  who  does  his  duty,  who  takes  the  affidavit^  who  ezaminei 
the  sufficiency  of  the  bail,  takes  or  refuses  thereon  the  recognizance 
in  the  words  prescribed,  and  receives  or  refuses  the  appeal,  exerciMi 
an  act  of  judgment,  judicial  though  erroneous,  that  therefore  the 
Assistant-Barrister  who  neglects,  and  disregarding  his  da^  and 
the  statute,  refuses  to  take  the  affidavit,  to  administer  the  oath, 
to  take  the  recognizance,  or  to  inquire  into  the  sufficiency  of  the 
bail,  without  assigning  any  reason,  refuses  the  appellant  and  hii 
appeal,  adjudicates  or  exercises  a  judicial  act. 

It  has  been  argued  however,  that  where  there  is  a  mixture  of  judi- 
cial and  ministerial  acts  no  action  will  lie ;  and  Ltnfbrd  t.  J^itz- 

roy  (a),  and  the  words  of  Lord  Denman  are  relied  on  ;    he  says : 

'*  But  upon  the  fullest  consideration,  we  are  of  opinion  that  the  duty 
^*  of  the  Magistrate  in  respect  to  admitting  to  bail  cannot  be  thus 
**  split  and  divided  ;  that  it  is  essentially  a  judicial  duty,  involying 
*' inquiries,  on  which  discretion  must  be  exercised;  and  in  some 
"cases  of  misdemeanour,  discretion  under  circumstances  of  much 


(a)  13  Q.  B.  240. 
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^'  nicety;  and  that  we  cannot  lay  down  a  rule  which  is  to  depend  upon  T.  T.  1852. 

'^  the  peculiar  facts  in  each  case.     The  broad  line  of  distinction  is 

*<  this — that  unless  the  duty  of  the  Magistrate  is  simply  and  purely 

"  ministerial,  he  cannot  be  made  liable  to  an  action  for  a  mistake  in 

"doing  or  omitting  to  do  any  thing  in  the  execution  of  that  duty." 

I  do  not  quarrel  with  that,  but  here  the  duty  was  purely  ministerial. 

It  therefore  appears  to  me  that  this  authority  does  not  impugn  the 

doctrine  laid  down  by  the  Judges  in  the  House  of  Lords  (in  p.  306), 

where  Lord  Cottenham  says : — "  The  principal  ground  of  defence  on 

**  which  the  appellants  relied  was,  that  they  were  exercising  certain 

"judicial  functions,  which  as  a  Court  they  were  competent  to  exer- 

"  cise  ;  and  that  they  were  not  liable,  if  they  had  fallen  into  error  in 

"  the  exercise  of  those  judicial  functions.     The  interlecutor  in  the 

"  Auchterarder  case,  affirmed  in  this  House,  entirely  excludes  any 

"  such  ground  of  argument.     They  indeed  assumed  in  that  case,  as 

"  they  have  in  this,  that  the  law  had  reposed  in  them  some  discretion 

"  as  to  whether  they  should  or  should  not  take  the  party  duly  pre- 

"  sen  ted  on  his  trial.  The  interlocutor  of  the  Court  of  Session  decided 

''  that  they  had  no  such  discretion,  but  that  it  was  their  bounden 

"  duty  to  do  so ;  that  they  had  no  option ;   that  it  was  a  right  which 

"  the  party  presenting  was  entitled  to  claim  as  against  them — a 

"public  duty  which  they  were  bound  to  perform."    It  appears  to 

me  that  these  judgments  are  very  strong,  and  bear  directly  upon  this 

case. 

But  since  the  matter  was  argued,  our  attention  has  been  cAlled  to 
the  practice  on  bills  of  exceptions,  and  the  rules  in  such  cases  appear  . 
to  me  to  bear  forcibly  here.  By  the  Statute  of  Westminster,  the 
Judge  is  required  to  sign  a  bill  of  exceptions.  That  statute  was 
passed  to  remove  the  difficulty  a  party  had  in  entering  his  bill  of 
exceptions.  It  is  in  the  nature  of  an  appeal.  The  Judge  is  required 
to  sign  the  bill  of  exceptions  on  a  statement  of  matter  upon  which 
he  has  made  his  rule,  on  which  he  has  decided,  and  is  fimetut 
officio.  The  bill  of  exceptions  is  merely  ancillary  to  an  appeal 
and  re-hearing  thereon,  in  which  he  is  merely  ministerial,  authenti- 
cating matter  for  a  Superior  Court  to  examine.  If  he  refuse  to  do 
so,  or  if  he  untruly  returns  non  ita^  he  is  liable  to  an  action  at 
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T.  T.  1852.  Common  Law.    The  aUtate  gives  no  actioii,  but  It  hat  Iwen  deeidfld 

that  an  action  lies  at  Common  Law :  2  Inti^f  p.  486,  when  it  » 

laid  down  : — **  iStfier  vera  siaiuiis  in  dtfeehum  iegia^  €t  ad  rtw lA'g 

ediiity  ne  dimHus  querentet^  eum  ad  Curiafm  regis  vemtrimi  riei- 

dani  de  remedio  desperaHy  habeatU  brevia  sua  in  smo  cam  pronim 

Ad  remedio:"  that  is,  when  any  statutes  made   at  this  Pariia- 

ment  provide  remedy  for  the  party  aggrieved,  he  ahall  have  an  aetioB 

grounded  upon  this  Act  for  his  relief  therein.     And  in  tame  book, 

p.  427  : — "  Justiciarii  apponani  segilla  ena/'  And  JLord  Cake^  in  Ik 

Cammeniaty^  adds : — '^  Here  is  an  express  commandmeDt  given  to 

'*  the  Justices ;  and  yet  if  one  refuse,  and  any  of  the  other  insert  the 

"  bill,  it  sufficeth ;  but  if  they  all  refuse,  it  is  a  contempt  in  them 

"  all ;  for  it  lyeth  not  in  the  power  of  the  Justices  that  danyed  to 

*'  perform  the  purview  of  this  Act,  to  take  advantage  of  their  own 

wrong,  and  the  party  grieved  may  have  a  writ  grounded  upon  thii 

statute  to  the  Justices."   Reg.  Brev^  p.  182.    BaeieWe  Enihei^ 

p.  293.  The  same  law  is  laid  down  in  1  Bac.  Abr.^  p.  780 :— •"  If  one 

**  of  the  Justices  sets  his  seal  to  the  bill  it  is  sufficient ;  but  if  they 

'^  all  refuse,  it  is  a  contempt  in  them  all,  for  which  the  partj  grieved 

'^  may  have  a  writ,  grounded  upon  the  statute,  commanding  then  to 

'*  put  their  seals."     So  if  an  Assistant-Barrister  refuse  to  receive  an 

appeal,  and  to  proceed  to  take  and  examine  the  preliminariee — is 

it  not  a  contempt?     The  same  law  is  laid  down,  2   Tidd  Rrae^ 

p.  867,  and  in  Bui.  N.  P.,  p.  316.  Mr.  Tidd  was  a  very  well  informed 

and  ccArect  compiler,  and  Jud^o  Buller  a  Judge  of  learning  and 

reputation,  and  the  authority  of  these  passages  was  never  drawn 

in  question.    But  a  question  lias  been  raised  as  to  its  being  a  writ 

of  right,  in  Lawlor  v.  Murray  (a),  where  the  Lord  Chancellor  aayi 

he  could  find  no  trace  of  any  such  writ  as  this  having  been  iaaued 

on  any  occasion  like  the  present ;  but  there  the  action  was  not  for 

a  refusal  to  sign  the  bill  of  exceptions,  but  for  a  false  return.     But 

in  Bridgeman  v.  HoU(b\  in  the  answer  of  the  Judgea  they  say, 

that  if  the  pretended  bill  was  duly  tendered  to  those  respondents, 

and  was  such  as  they  were  bound  to  seal,  those  respondents  are 

answerable  only  for  it  by  the  course  of  the  Common  Law,  in  an 


(fl)  1  Sch.  &  Lcf.  7fi. 


(6)  1  Show.  P.  C.  117. 
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action  to  be  brought  on  that  statute.    That  law  ia  not  denied  by  the  T.  T.  186S. 

Exch,  Chum. 
Counsel  on  the  other  side  in  that  ease.  There  is  no  assertion  that  no 

action  would  lie  against  the  Judges — none  that  the  remedy  was  in 

Parliament,  and  Parliament  only,  but  that  damages  would  give  no 

reparation.     It  therefore  seems  to  me  that  this  is  an  authority  of 

much  weight  upon  the  very  point.    So  in  Wright  v.  Sharp  {a\ 

where  it  was  held  that  a  bill  of  exceptions  must  be  tendered  at  the 

trial,  Holt,  C.  J.,  says: — **  If  this  practice  should  prevail" — (that  is 

of  not  tendering  at  the  trial) — "  the  Judge  would  be  in  a  strange 

"  condition.     He  forgot  the  exception,  and  refuses  to  sign  the  bill, 

**so  an   action  must  be  brought.     You  should  have  insisted  on 

"  the  exception  at  the  trial." 

It  appears  to  me  that  these  authorities  amply  sustain  the  position 
of  the  text-writers  BuUer  and  Tidd,  and  that  all  are  conformable  to, 
and  warranted  by,  the  statute,  and  that  they  are  not  impugned  or 
shaken  by  Lord  Redesdale's  observations  in  Lawior  v.  Murray :  on 
the  contrary,  he,  who  knew  BuUer  and  his  obaracter,  appears  to 
acquiesce  in  the  position  which  he  supposes  to  be  the  result  of  his 
investigation,  and  respect  for  which  requires  ciroumspeetion  before 
subjecting  Judges  to  its  peril.  He  too  accounts  for  the  paucity  of 
authorities  consistently  with  that  view  of  the  law,  rendering  it 
unlikely  that  the  Judges  would  resist. 

It  appears  to  me  that  the  analogy  is  Tery  striet  between  the  duty 
of  an  Assistant-Barrister  receiving  an  appeal  and  that  of  a  Judge 
signing  a  bill  of  exceptions,  both  being  ancillary  to  the  further  ex- 
amination of  the  case ;  and  it  being  established  that  an  action  will 
lie  for  refusing  to  sign  the  exceptions,  or  for  a  false  return  of  nan 
ita  against  a  Judge  of  the  Superior  Courts,  it  follows  a  muUo  for- 
tiori  that  an  action  must  lie  against  an  Assistant-Barrister  for 
refusing  to  swear  the  attorney  to  the  affidavit  to  take  the  recogni- 
zance of  the  party  and  of  the  bail,  and  to  receive  his  I4>peal. 

There  is  some  difficulty  thrown  in  the  way  of  the  fbrm  of  action 
which  might  be  brought  against  a  Judge.  It  is  said  it  should  be  an 
action  on  a  false  return  of  non  iia.  If  that  ot^^ection  were  well 
founded,  I  would  not  say  it  was  a  suffioient  answer  to  the  argument ; 

(a)  1  Salk.  286. 
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T.  T.  18o2.  for  although  the  remedy  may  be  circuitoiu,  it  is  a  sobstmntiRl 

against  him  for  not  doing  his  duty,  for  not  «ff^^***g  the  pvtj  lo 
have  his  exceptions  received  on  a  writ  of  error.  Bat  I  thoold  ooa- 
sider  the  proper  course  of  proceeding  against  a  Judge  for  refnaBf 
to  sign  a  bill  of  exceptions  would  be  an  action  on  the  casCp  and  tfau 
the  party  would  have  a  right  to  that  action  without  going  throng 
the  form  of  having  a  writ.  It  was  thrown  out  by  the  AUanujf- 
General  in  the  course  of  the  argument,  and  in  reply  to  this  anakgv, 
that  the  action  was  given  by  the  Statute  of  Westminster  in  tenu  • 
against  the  Judge ;  this  is  a  mistake.  The  statote  provides  the 
bill  of  exceptions  for  remedy  of  the  party  aggrieved  by  the  Judge's 
error,  in  order  to  the  correction  of  that  error,  by  patting  the  matter 
on  record  for  renewal  and  re-hearing  by  the  Superior  Court ;  and 
if  the  Judge,  frustrating  that  remedy,  denies  the  bill  of  ezceptioiia, 
the  party  grieved  by  that  denial  shall  have  an  action  grounded  on 
the  duty  imposed  by  the  statute  for  his  relief  or  redress.  It  would 
seem  that  then^he  party  might  not  only  have  damages,  but  establish 
tlic  fact  of  his  exception ;  and  so  the  action  is  grounded  on  the  sta- 
tute, but  not  given  by  the  statute,  but  by  the  Common  Law. 

Upon  these  grounds,  that  this  was  a  matter  not  falling  within  the 
description  of  on  act  done  by  a  Judge  in  the  exercise  of  his  judicial 
functions,  but  rather  that  it  was  neglect  and  omission  to  do  a  duty 
in  a  matter  which  was  not  a  matter  in  the  exercise  of  judicial  func- 
tions, or  within  range  of  the  protection  afforded,  if  done  in  the 
exercise  of  those  functions,  1  therefore  am  of  opinion  tliat  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be  reversed. 


Cramfton,  J. 

The  exceptions  taken  in  this  case  were  overruled  in  the  Court 
below,  and  judgment  there  given  for  the  defendant  In  that  judg- 
ment I  concurred ;  and  on  the  points  discussed  and  decided  in  the 
Queen's  Bench,  I  am  prepared  to  abide  by  that  judgment  stilL  I 
think  that  a  Judge,  whether  of  a  Court  of  Record  or  not  of  Record, 
is  not  liable  to  an  action  for  any  act  done  by  him  qua  Judge  within 
the  scope  of  his  jurisdiction.  1  also  think  that  the  receiving  of  an 
appeal  is  an  act  of  judicial  discretion,  and  that  an  Assistant- Barrister 
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refusing  to  receive  an  appeal,  is  not,  merely  for  such  refusal^  liable  T.  T.  1852. 

Ekc^i.    Cham. 
to  an  action. 

The  act  complained  of  in  the  declaration  in  this  case  is  not  alleged 
to  have  been  done  maliciously ;  indeed  at  the  Bar,  and  during  the 
argument,  such  an  imputation  upon  a  man  of  known  integrity  and 
honour  was  utterly  repudiated.  There  was  nothing  to  go  to  the 
jury  upon  the  subject  of  malice ;  it  is  therefore  quite  unnecessary 
for  me  to  discuss  what  the  legal  effect  might  have  been,  had  the 
declaration  in  this  case,  like  that  in  Linford  v.  Fitzroy,  contained 
an  allegation  that  the  defendant  acted  maliciously.  I  do  not  there- 
fore quarrel  with  the  legal  doctrine  laid  down  at  the  trial ;  my  diffi- 
culty is  as  to  the  peculiar  duty  of  the  Judge  and  jury  at  Nisi  Prius : 
neither  do  I  enter  into  the  sufficiency  of  the  declaration ;  it  is  quite 
unnecessary  for  my  view  of  the  case  that  I  should  do  so. 

If  the  declaration  does  disclose  a  ground  of  action,  the  direction 
of  the  Judge  is  clearly  wrong ;  there  was  evidence  to  support  the 
declaration,  and  the  case  should  have  gone  to  the  jury.  If  the  decla- 
ration be  bad,  still  the  case  should  have  gone  to  the  jury,  on  the 
principle  that  a  demurrer  to  the  declaration,  or  a  motion  in  arrest  of 
judgment,  cannot  be  discussed  or  decided  at  Nisi  Prius.  The  ground 
upon  which  my  opinion  is  formed  is  quite  remote  from  the  merits  of 
the  case ;  it  was  not  relied  upon  at  the  Bar,  either  here  or  in  the 
Court  below,  nor  was  it  noted  in  the  Judges'  books.  But  yet  appear- 
ing as  it  does  distinctly  upon  this  record,  I  feel  myself  compelled, 
and  I  will  add,  most  reluctantly  compelled,  to  come  to  the  conclu- 
sion that  this  case  should  undergo  a  new  triaL 

Were  the  matter  to  which  I  refer  a  matter  of  discretion — were 
it  a  mere  departure  from  technical  forms — did  it  come  before  me 
upon  a  motion  merely,  I  should  lay  no  stress  upon  it ;  I  should  in 
that  respect  adopt  the  opinion  of  the  Court  of  Exchequer  in  Roach 
V.  Johnston  {a),  and  consider  that  the  party  had  waived  his  right 
to  rely  upon  it :  for  my  impression  is  that  the  case  was  withheld 
from  the  jury,  not  by  the  mistake  of  the  learned  Judge  who  tried 
the  cause,  but  by  the  act  and  agreement  of  the  parties,  each  insisting 
on  his  right  to  a  direction  on  the  l^al  grounds  suggested  in  the 
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(a)  Hay.  &  Jo.  Rq>.  249. 
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T.  T.  1852.  record,  viz.,  the  defendant  insisting  that  the  act  of 

appeal  was  a  judicial  act,  and  the  plaintiff  insisting  that  it  wiii 
merely  ministerial  act.  But  the  bill  of  exceptions,  as  I  read  it,  wiUiK 
allow  me  to  put  that  construction  upon  the  proceeding  ;  I  most  gin 
my  opinion  on  the  record  as  it  stands  ;  and  the  record,  to  my  undff* 
standing,  plainly  asserts  that  the  learned  Judge,  though  called  on  by 
the  plaintiff  to  submit  the  case  upon  the  evidence  to  the  jury,  refiwd 
to  do  so.  To  this  subject  I  shall  hereafter,  however,  address  mjsdf 
more  in  detail.  Taking  now  such  to  have  been  the  course  foDoved 
by  the  learned  Judge  below,  I  think  (with  great  deference  to  thoK 

from  whom  I  differ)  that  this  case  has  not  been  properly  tried thii 

in  effect  it  has  not  been  tried  at  all. 

The  plaintiff's  declaration  charged  the  defendant  with  a  wilfil 
breach  of  his  duty  ns  Assistant-Barrister  in  ref^ising  his  appeal ;  the 
defendant  did  not  demur  to  the  declaration,  but,   pleading  the  gene- 
ral issue,  denied  the  truth  of  the  charge,  and  upon  this  issue  so  knit 
the  parties  came  down  to  trial.     The  plaintiff  gave  evidence  in  rap- 
port of  his  declaration  ;  the  defendant  offered  none,  but  called  for  % 
nonsuit  or  a  direction,  not  on  the  ground  that  the  proof  varied  from 
the  statement,  or  that  the  declaration  was  not  sustained  in  evidenee, 
but  on  the  ground  that  the  plaintiff,  supposing  his  declaration  to  be 
proved,  had  shown  no  cause  of  action  against  him.      The  plaintiff 
did  not  consent  to  be  nonsuited ;  and  the  learned  Judge,  coneumng 
in  opinion  with  the  defendant's  Counsel,  directed  a  verdict  for  the 
defendant,  and  to  that  direction  the  exceptions  now  before  us  were 
taken.     This  is  the  history  of  the  case  as  appearing  on  the  record; 
whether  a  true  history,  is  another  matter.     The  direction  given  bj 
the  learned  Judge  was  given  then  not  on  the  evidence— not  on  the 
ground  that  the  evidence  did  not  sustain  the  declaration ^but  dis- 
tinctly and  confessedly  on  the  ground  that  the  declaration,  on  the 
face  of  it,  supported  as  it  was  by  the  evidence,  did  not  disclose  a 
le^ral  ground  of  action  ogainst  the  defendant — that  is,  in  other  words, 
that  the  declaration  was  substantially  bad,  bad  on  general  deniuner. 
Now,  it  appears  to  mo  that  the  Judge  had  no  authority  to  take  such 
a  course.     My  Brother  Moobe,  in  doing  so,  went  beyond  the  pro- 
vince assigned  by  his  commission  to  a  Judge  of  Assize  ;  it  is    I 
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apprehend,  his  province  to  try  (or  rather  to  assist  the  jury  to  try)  T.  T.  1852. 
1  .  /.  *.  ,  .  1     ,  .  .  1  Exch.   Cham. 

the  questions  of  fact  upon  which  the  parties  are  at  issue,  and  not  to      v.-^, 

decide  questions  of  law.     There  are  (as  we  all  know)  two  classes  of 

issues  which  are  or  may  be  knit  upon  the  record — issues  in  law  and    freeman. 

issues  in  fact ;  and  these  are  very  different  in  their  character,  and 

in  their  mode  of  trial  also.     An  issue  in  law  supposes  the  facts  to  be 

admitted,  and  is  triable  by  the  Court  sitting  in  Banco.     An  issue  in 

fact  supposes,  for  the  purposes  of  the  trial,  the  law  to  be  admitted,  * 

and  is  triable  by  a  jury  only,  under  the  guidance  of  a  Commissioner, 

who  may  or  may  not  be  a  Judge.     K  the  law  and  fact  be  mixed  in 

the  issue,  that  issue  is  also  triable  by  a  jury. 

When  a  declaration,  such  as  that  now  before  us,  is  filed  against  a 
defendant,  he  has  an  option — he  has  an  election.  Admitting  the 
facts  stated  in  the  declaration  to  be  true,  he  jnay  demur — that  is, 
he  may  refer  to  the  Court  to  determine  whether  the  declaration  con- 
tains any  legal  charge  against  him,  for  which  he  is  liable  to  the 
plaintiff  in  an  action ;  the  trial  then  between  the  parties  is  by  the 
Court  sitting  in  Banco.  Or,  admitting  the  plaintiff's  legal  title  to 
redress,  as  appearing  on  his  declaration,  the  defendant  may  deny 
the  truth  of  its  allegations,  join  issue  upon  the  facts,  and  then  the 
trial  must  be  by  a  jury  ;  and  upon  every  issue  so  joined  the  jury 
must  pronounce  a  verdict :  and  the  rule  of  law  is  strict,  that  the 
Judge  cannot  of  his  own  authority  discharge  the  jury  from  finding 
upon  each  separate  issue,  unless  there  is  one  issue  found  by  the  jury 
which  renders  the  other  issues  immaterial,  as  in  the  case  of  a  plea 
to  the  whole  declaration  found  for  the  defendant :  Edge  v.  Wandes- 
ford  (a).  Now,  in  this  case  no  issue  in  law  was  joined  ;  the  defend- 
ant traversed  the  whole  declaration,  putting  in  issue  the  truth  of  its 
statements,  and  yet  upon  that  issue  there  was  no  finding  in  point  of 
fact.  The  verdict  of  the  jury  was  given  as  upon  a  point  of  law, 
affirming  no  matter  of  fact,  but  only  affirming  that  the  declaration, 
though  proved,  disclosed  no  cause  of  action  against  the  defendant. 
Wus  not  this,  under  the  form  of  a  trial  at  Nisi  Prius,  deciding  a 
demurrer  to  the  declaration  ?  Was  it  not  to  transfer  from  the  Court 
in  Banco  to  a  Judge  and  jury  at  Nisi  Prius  a  legal  question  arising 

(a)  9  Ir.  Law  Rep.  161*. 
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T.  T.  1852.  upon  the  record?     Under  sadi  drcamstanoesy  that  which  wu  the 

« ^/-— ^     only  province  of  the  Judge  and  jurfy  under  the  commiwion  tad  wiit 

^  of  Nibi  Prius,  was  left  undone,  and  that  which  belonged  entirdy  to 

FBEKMAN.     another  jurisdiction  is  that  only  which  was  done.     The  defendm 


may  be  entirely  right  in  asserting  that  he  ia  not  liable  to  this  aetkn, 
and  the  Judge  in  affirming  that  legal  propoaition,  but  the  tri»l  ai 
Nirii  Prius  is  neither  the  time  or  the  place  for  that  aaaertion.    The 
denial  of  the  right  of  action  can,  before  trial,  be  onlj  by  a  dennincr 
to  the  declaration  ;  after  trial,  it  ii  open  to  the  defendant  to  raise  the 
same  question  by  motion  in  arrest  of  judgment  and  by  writ  of  error. 
In  answer  to  the  defendant's  call  for  a  nonauit,  or  a  direction  oa 
such  a  ground,  the  Judge's  answer  should  be : — **  You  might  have 
^*  demurred,  but  by  pleading  not  guilty  you  have  admitted  the  sirfS- 
"  ciency  of  the  declaration,  you  have  taken  issue  upon  the  truth  of 
'*  its  allegations ;  you  have  put  yourself  upon  the  country,  and  the 
"  truth  or  falsehood  of  the  charge  in  the  declaration  is  that  onlj 
*'  which  can  be  tried  by  the  jury."     Let  me  suppose  that  in  this  esse 
the  defendant  had  pleaded  a  special  plea,   for   inBtance,   that  the 
appeal  was  not   tendered  in  time,  and  had  given   no  evidence  id 
support  of  his  plea,  would  the  Judge  be  warranted  in  telling  the 
jury  to  find  for  the  defendant  because  the  declaration    was   bad? 
If  so,  then  even  if  there  had  been  judgment  .by  default,  and  ib 
inquiry  of  damages,  the  Judge  might  give  the  same  direction ;  I  see 
(I    must  say)   most  dangerous  consequences,  as    well    as    a   total 
departure  from  principle,  resulting  from  the  notion  that  a  Judge 
at  Nisi  Prius  has  any  such  power.     The  old  legal  principle  should 
not  be  departed  from,  '*  ad  qtuestionem  legii  Judiees,  tid  gtueHianem 
facti  Juratores^  respondere  detent.^   But  there  is  direct  authority  on 
this  subject.     The  question  arose  and  was  decided  in  the  case  of 
Lumhy  v.  Allday  {a).     Had  there  been  a  nonsuit  in  the  case  now 
before  us,  Lumby  v.  Allday  would  have  been  upon  the  very  point. 
The  cases  also  of  Roach  v.  Johnston  and  Keenan  v.  JPhiiltps  assert 
the  doctrine  that  an  objection  such  as  this  appearing  on  the  record 
cannot  be  decided  ut  Nisi  Prius  or  on  motion ;  there  the  objection 

(a)  1  Tyr.  237. 
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was  entertained  at  the  trial  and  afterwards  diacussed  upon  motion,  T.  T.  1862. 
because  the  parties  agreed  to  take  that  course. 

But  it  is  said  these  cases  do  not  apply,  because  the  question  before 
us  arises  not  on  motion,  but  on  a  bill  of  exceptions;  but  to  me  it 
appears  that  the  case  of  a  bill  of  exceptions  is  an  a  fortiori  case. 
The  (Ti'or  is  the  same,  whether  the  party  complains  of  it  by  way  of 
motion,  or  by  way  of  exception  :  the  objection  is  not  the  less  strong 
because  it  is  put  upon  the  record,  and  that  is  the  only  difference 
between  this  case  and  Lumby  v.  AUday. 

The  case  of  Dicas  v.  Lord  Brougham^  referred  to  in  the  argu- 
ment, is  a  contrast  to  this  case,  and  an  illustration  of  it.  There  the 
learned  Judge,  Lord  Lyndhurst,  directed  the  jury  to  find  for  the 
df.fcndant,  upon  the  ground  that  the  act  of  Lord  Brougham  was  a 
judicial  act  But  in  that  case  tlie  declaration  was  a  good  declara- 
tion, being  a  common  declaration  in  trespass  for  false  imprisonment, 
and  the  direction  was  founded  upon  the  evidence,  and  that  evidence 
oil  both  sides.  If  indeed  the  plaintiff  had,  by  his  bill  of  exceptions, 
paiised  by  this  objection,  and  taken  his  exception  on  a  different 
ground  altogether,  that  might  require  a  different  consideration ;  for 
since  tlie  case  of  Trimlesion  v.  Kemmis^  nobody  doubts  that  it  is 
the  duty  of  a  Court  of  Error  to  pronounce  its  judgment  on  each 
exception  seriatim,  and  that  if  all  the  exceptions  be  overruled,  the 
verdict  must  stand,  unless  there  be  error  appearing  on  the  face  of 
the  record ;  but  if  one  exception  be  allowed,  the  verdict  which  is 
taken  subject  to  the  exception  must  fall  when  the  exoeption  is 
allowed ;  and  it  is  an  established  rule  that  there  can  be  no  judgment 
after  an  issue  in  fact  that  is  not  founded  on  a  verdict. 

This  then  leads  directly  to  the  inquiry — do  the  exceptions  in  this 
case  include  the  objection  that  the  case  was  not  allowed  to  go  to  the 
jury  upon  the  plaintiff's  evidence?  The  defendant  gave  noDe.  Let 
us  look  then  to  the  requisitions  of  the  defendant's  Counsel — the 
plaintiff's  requisition  to  the  Judge,  and  the  charge  thereupon  to 
which  the  exceptions  are  taken. 

Now,  the  requisition  of  the  defendant's  Counsel  at  the  close  of 
the  evidence  was  to  nonsuit  the  plaintiff,  or  direct  a  verdict  fer  the 
defendant,  not  on  the  ground  that  the  plaintiff's  proof  was  variant 
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T.  T.  1852.  from,  or  did  not  support,  his  declaration,  bat  on  the  distinct  groimi 
'*  that  the  defendant,  in  refusing  to  receive  the  appeal,  had  aeiii 
'*  judicially,  and  that  therefore  no  action  for  such  act  was  maintaii- 
**  able  against  him."  The  defendant's  Counsel,  on  the  other  hand, 
insisted,  that  the  refusal  to  receive  the  appeal  was  not  a  judiciil 
act;  and  also  called  upon  and  required  the  learned  Judge  **  to  lean 
"  the  consideration  of  the  case  upon  the  evidence  to  the  jury,  and 
*' required  the  Judge  to  tell  the  jury  that,  if  they  believed  the 
'*  evidence,  they  ought  to  find  a  verdict  for  the  plaintiffl**  Here  are 
the  two  cases  of  defendant  and  plaintiff  in  contrast.  The  defendant 
says — "  Notwithstanding  the  evidence,  I  am  in  law  entitled  lo  a 
"  verdict,  because  the  action,  as  stated  in  the  declaration,  is  not 
''  maintainable."  The  plaintiff  says — ^*  The  action  is  maintainable, 
*'  and  I  desire  the  case  to  go  to  the  jury  apon  the  evidence ;  and  thit 
"evidence  supporting  the  declaration,  I  am,  if  the  jury  believe  it, 
*^  entitled  to  their  verdict."  The  Judge  adopts  the  opinion  of  die 
defendant — he  declines  sending  the  case  to  the  jury  upon  the  evi- 
dence, and  he  directs  the  jury  that  in  law  the  defendant,  upon  the 
declaration  and  upon  the  evidence,  was  entitled  to  a  verdict.  The 
words  are  : — "  But  the  learned  Judge  refused  so  to  direct  the  juir 
(t.  e.,  as  the  plaintiff  called  on  him  to  do),  or  to  leave  the  consi- 
'*  deration  of  the  evidence  so  given  upon  the  part  of  the  plaintiff  to 
"  the  jury,  but  directed  tbem  to  find  a  verdict  for  the  defendant." 

Now  to  me  it  is  plain  that  the  Judge  was  called  on  by  the  plaintiff 
to  do  one  of  two  things — either  to  direct  a  verdict  for  the  plaintiff, 
or  to  leave  the  case  to  the  jury.  He  was,  I  think,  quite  ri<*ht  in 
refusing  to  direct  the  jury  to  find  a  verdict  for  the  plaintiff^  on  the 
ground  that  the  act  complained  of  was  not  judicial,  but  ministeriaL 
But  I  think  he  was  wrong  in  not  adopting  the  other  course  suggested 
by  the  plaintiff.  He  should  have  loft  the  evidence  to  the  jury,  and 
told  them  if  they  believed  it  to  find  a  verdict  for  the  plaintiff.  There 
are  in  effect  two  exceptions  on  the  record :  one  is  for  saying  that  the 
act  complained  of  was  a  judicial  act;  the  other,  for  taking  away 
from  the  jury  the  question  entirely. 

But  it  is  asked — if  the  bill  of  exceptions  in  this  case  does  not  dis- 
close a  ground  of  action  against  the  defendant,  why  have  recourse  to 


COMMON  LAW  REPORTS. 


511 


WARD 
V. 

FK££MAh« 


the  circuity  and  expense  of  a  new  trial  ?  May  not,  and  ought  not,  T.  T.  1 852. 
this  Court  of  Error  at  once  to  affirm  a  judgment  to  which  the  de- 
fendant will  ultimately  be  entitled?  I  say  in  answer,  we  cannot  do 
so  unless  we  overrule  the  exceptions.  But  if  we  allow  the  excep- 
tions (as  I  think  we  must),  we  set  aside  the  verdict,  and  the  judg- 
ment of  the  Queen's  Bench  must  fall  with  the  verdict  on  which  it 
rested — a  venire  de  novo  is  the  necessary  consequence.  Nor  can 
the  defendant  justly  complain  ;  if,  as  he  now  contends,  this  case 
should  be  ruled  upon  the  vice  of  the  declaration,  he  should  have 
demurred  to  it,  or,  taking  his  chance  of  a  verdict  upon  the  issues 
knit,  reserved  his  objection  for  a  motion  in  arrest  of  judgment — 
the  circuity  and  expense  are  altogether  his  own  choice. 


TORRENS,    J. 

In  this  case  I  am  of  opinion,  upon  both  the  exceptions  on  this  re- 
cord, that  a  venire  de  novo  should  be  awarded. 

I  shall  not  enter  into  the  discussion  of  those  topics  which  have 
been  adverted  to  by  some  of  my  Brethren,  and  which  are  of  very 
great  importance  and  delicacy,  involving  questions  respecting  the 
privileges  of  the  order  to  which  we  belong;  but  which,  in  my 
opinion,  and  in  the  view  I  take  of  this  record,  are  not  applicable 
to  the  discussion  of  the  present  case.  I  shall  therefore  confine  my 
attention  to  the  record.  I  shall  take  the  exceptions  in  their  order ; 
for  in  my  judgment  there  are  two,  clearly  separate  and  distinct  in 
their  nature,  upon  the  document  now  before  us. 

On  the  first  and  material  exception,  namely,  whether  the  re- 
jection of  this  appeal  was  a  judicial  or  a  ministerial  act,  I  am 
led  to  the  conclusion  that  it  was  the  latter,  from  the  construc- 
tion I  put  upon  the  statute  which  enables  the  Assistant-Barrister 
to  act  as  a  Judge,  which  prescribes  his  duties,  and  defines,  in  my 
judgment,  what  is  a  ministerial  and  what  a  judicial  duty.  On 
that  point  I  shall  refer  to  the  29th  section  of  36  G,  3,  c.  25,  regu- 
lating the  office  of  the  Assistant-Barrister,  and  shall  endeavour  to 
show  what  portion  of  that  statute  I  consider  to  be  mandatory  in 
that  officer  to  perform,  as  a  ministerial  act,  and  what  it  is  direc- 
tory on  him  to  do  as  a  judicial  act.    The  29th  section  of  the  statute 
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T.  T.  1 862.  provides,  '*  That  it  shall  be  lawful  for  any  person  or  persons,  who 
^ '    "shall  think  him  or  themselves  aggrieved  by  any  decree  or  dismiss 

WABD 

''made  or  pronounced  by  Assistant-Barristers,  to  appeal  Uiere- 
FUBXMAN .  **  from  to  the  Judges  of  Assize :  and  such  Judges  of  Assise  are 
"  empowered  and  required  to  re-hear  the  said  cause,  and  to  issue  a 
''decree  and  execution  thereon,  which  appeal  the  Assistant-Bar- 
"  risters  are  hereby  required  to  receive,  and  stop  all  proceedings  an 
"  the  decree  or  dismiss  pronounced."  I  hold,  on  this  portion  of  the 
statute  which  I  have  read,  that  all  discretion  is  taken  away  from  the 
Assistant-Barrister  as  to  the  exercise  of  any  judgment  thereon, 
whether  he  will  or  will  not  receive  the  appeal.  He  is  not  only 
required  to  receive  the  appeal  (a  very  strong  term),  but  to  stop  all 
proceedings ;  in  those  duties  there  is  no  room  for  the  exercise  of 
judicial  discretion;  the  words  of  the  statute  are  imperative:  and, 
coupled  with  the  requirement  to  receive  the  appeal,  the  statute 
commands  him  to  do  two  acts,  whereby  the  legality  of  his  decision 
may  be  investigated,  and  which,  if  not  complied  with,  his  judgment 
becomes  absolute,  without  any  possibility  of  the  suitor  being  able  to 
question  its  rectitude. 

Next  follows  in  the  same  section  the  other  prescribed  duties  which 
the  Barrister  is  to  perform  after  the  appeal  has  been  received.  Upon 
all  and  each  of  those  requisites  which  this  section  of  the  statute  re- 
quires the  Barrister  to  adjudicate,  &c.,  I  hold  he  exercises  a  judicial 
discretion,  and  it  is  his  province  and  his  duty  to  see  that  all  those 
requisites  are  duly  performed  according  to  the  provisions  of  the  sta- 
tute, and  the  law  of  the  Court,  and  upon  which,  though  wrong,  if  he 
exercise  his  judicial  discretion,  he  would  not,  in  my  judgment,  be 
liable  in  an  action  for  his  alleged  error. 

I  hold  that  there  is  a  marked  distinction  taken  in  the  statute 
itself  between  what  are  judicial  and  what  are  ministerial  acts;  the 
receiving  the  appeal  and  stopping  the  proceedings,  I  hold  to  be 
ministerial ;  adjudicating  on  the  due  performance  of  the  requisites 
prescribed  by  the  statute,  I  hold  to  be  judicial.  This  appeal  has 
been  rejected,  not  on  the  ground  that  the  requisites  have  not  been  per- 
formed ;  the  complaint  of  the  plaintiff  is  an  absolute  denial  of  letting 
the  party  enter  into  an   inquiry  whether  the   requisites  had  been 
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duly  performed  or  not.     On  this  ground  therefore  it  appears  to  me  T.  T.  1852. 

Exch,  Cham, 
that  the  plaintiff  was  justified  in  bringing  his  action  for  the  refusal 

of  the  Barrister  to  perform  a  ministerial  act. 

A  great  deal  has  been  said  upon  the  policy  of  protecting  persons 
clothed  with  a  judicial  character,  and  high  authorities  have  been 
cited  to  show  that  the  judgment  of  persons  exercising  these  functions 
should  be  free  and  uncontrolled.  No  doubt  it  is  a  very  desirable 
policy  of  the  law  which  establishes  the  independcfnce  of  individuals 
clothed  with  a  judicial  character,  and  that  they  should  be  free,  un- 
fettered and  unswayed  by  any  influence  operating  on  their  minds. 
That  is  a  most  useful  principle  in  the  administration  of  justice;  but 
there  is  also  another  principle  equally,  if  not  more,  sacred  in  our 
constitutional  jurisprudence,  namely,  that  justice  must  not  be  denied 
to  the  suitor :  nulli  negabimus  justitiam. 

With  regard  to  the  second  exception,  I  cannot  read  the  record  as 
construed  by  my  Brothers  Moore  and  Greene.  .  I  think  the  words 
are  express,  calling  on  the  Judge  to  leave  the  case  to  the  jury,  and 
I  cannot  connect  that  requirement  with  the  first  exception,  calling 
upon  him  for  a  direction  to  the  jury  to  find  for  the  plaintiff.  They 
appear  to  be  distinct  from  each  other,  and  explicitly  and  separately 
stated  on  this  record. 

The  question  then  is,  did  the  Judge  act  according  to  the  autho- 
rity of  decided  cases  in  not  submitting  the  case  to  the  jury  ?  I  hold 
it  is  not  the  duty  of  a  Judge  at  Nisi  Prius  to  pronounce  upon  the 
validity  or  sufficiency  of  any  pleading  submitted  to  him,  if  the  facts 
stated  in  the  pleading  are  proved.  Lumby  v.  AUday  decides  that. 
I  therefore  think  that  the  Judge  was  bound  to  leave  the  case,  as 
required  by  the  exception,  to  the  jury,  and  if  the, pleading  be  bad 
it  will  be  disposed  of  in  the  Court  above*  Xhe  cases  establish  this 
as  the  correct  practice,  and  I  believe  it  has  been  a  practice  which 
has  been  generally,  if  not  uniformly,  followed. 

I  have  come  therefore  to  the  conclusion  that  there  should  be  a 
venire  de  novo,  and  that  both  exceptions  ought  to  be  allowed. 

PiGOT,   C.  B. 

One  question  which  has  been  argued  in  this  case  is,  whether  the 

Judge  at  Nisi  Prius  is  entitled,  not  only  to  consider  the  evidence,  as 
VOL.  2.  65  L 
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T.  T.  1852.  tending,  or  not  tending,  to  support  the  pleadings,  but  to  fona  a 
opinion  upon  the  validity  of  those  pleadings,  and  to  direct  a  rv- 

m 

diet  accordingly,  although  facts  necessary  to  sustain  the  pleading 
have  been  established  in  evidence  r  I  think  the  objection  founded 
on  the  direction  of  the  learned  J  udge  is  not  an  immaterial  or  fiv- 
mal  one,  but  is  one  of  the  most  substantial  kind.  It  is  of  the  utmoil 
moment  that  there  should  not  be  a  doubt  upon  tbis  subject,  namelj, 
that  it  is  not  according  to  the  opinion  which  tbe  Judge  has  fonned 
at  Nisi  Prius  that  he  should  conduct  the  trial ;  but  that  the  lacts 
put  in  issue  by  the  pleadings  should  be  found  yea  or  nay  by  tlie 
jury. 

But  it  is  urged,  that  if,  upon  the  allegations  in  the  plaintifi 
declaration,  he  cannot  have  judgment,  the  Judge  wus  substantially 
right  in  directing  a  venlict  against  him,  and  that  to  send  the  cut 
to  be  agiun  tried  would  bo  a  useless  circuity,  because,  even  if  the 
plaintiff  should  obtain  a  verdict,  judgment,  after  that  verdict,  would 
be  arrested,  and  thus  the  result  would  be  the  same.  I  dissent  from 
that  argument. 

In  the  first  place,  the  result  would  not  be  tbe  same  ;  for  it  is  not 
the  right  of  a  defendant,  who  hiis  pleaded  to  a  vicious  declanUioD, 
to  have  judgment.  If  the  defendant  is  rt'solved  to  t4ike  a  couise 
whereby  to  entitle  himself  to  judgment,  he  is  1x>und  to  demur.  The 
law  prescribes  that  course,  in  order  to  save  his  adversiirj  the  costs 
of  a  trial.  If  the  defendant  go  to  trial,  and  the  verdict  be  against 
him,  he  miL<it  adopt  one  of  two  courses,  in  neither  of  which  would 
judgment  be  given  in  his  favour.  He  must  either  move  in  arrest  of 
judgment,  or  sue  out  a  writ  of  error.  If  the  judgment  be  arrested, 
there  would  be  no  judgment  and  no  costs.  If  he  sue  out  a  writ  of 
error,  the  duty  of  a  Court  of  Error  would  be  to  reverse  that  judg- 
ment, not  so  as  to  give  judgment  for  him,  but  merely  to  reverse  tbe 
judgment  for  the  plaintiff,  and  the  defendant  would,  in  that  case,  get 
no  costs  of  those  proceedings.  The  result  of  holding  that  a  Judge 
at  Nisi  Prius  might  thu^  at  the  trial  give  the  defendant  a  verdict, 
would  enable  him  to  enlarge  the  defendant's  rights  and  the  plain- 
tiff's liability,  beyond  the  power  which  he,  the  Judge,  would  others 
wise  possess.     It  is  important  that  in  the  administration  of  justice 
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the  ordinary  rules  should  be  observed,  which  have  been  established  T.  T.  1852. 

Exch.  Cham, 
by  Courts  in  their  efforts  to  preserve  the  rights  of  parties.     The 

object  of  the  Courts  has  been  to  raise  a  single,  certain  and  material 

issue,  whether  of  law  or  of  fact — the  law  to  be  determined  by  the 

Court,  the  facts  by  a  jury. 

Again,  see  what  is  the  duty  of  the  jury  in  such  a  case,  imposed 
upon  them  by  their  oaths.  They  are  sworn  to  give  a  true  verdict 
between  the  parties,  according  to  the  evidence,  leaving  to  the  Judge 
the  construction  of  the  issue ;  but  the  jury  are  not  absolved  from 
finding  on  that  issue,  unless  entirely  absolved  from  giving  a  verdict. 
Allowing  the  Judge  to  tell  the  jury,  that,  though  the  facts  in  issue 
are  proved,  they  must  negative  them  by  their  verdict,  and  that, 
however  true  the  allegations  of  the  plaintiff  are  in  fact,  yet  because 
they  are  insufficient  in  point  of  law,  tliey  must  find,  not  a  true  verdict 
according  to  the  evidence,  but  a  verdict  in  opposition  to  the  truth, 
as  proved  by  the  evidence,  against  what  they  have  been  sworn  to  find 
according  to  the  truth,  would  in  effect  allow  a  Judge  to  coerce  a  jury 
to  find  against  their  oaths;  and  the  cases  cited  by  my  Brother 
Crampton  illustrate  the  perplexity  and  confusion  that  would  be 
caused  by  such  a  course  of  proceeding. 

Further,  if  this  course  of  proceeding  were  right  under  the  general 
issue,  why  should  it  be  otherwise  when  a  special  plea  is  pleaded, 
for  instance,  a  plea  say  of  accord  and  satisfaction,  or  of  release  ? 
The  same  rules  must  apply  to  every  form  of  action.  Suppose,  for 
example,  an  action  of  covenant : — ^the  defendant  is  there  entitled 
formally  to  traverse  every  material  allegation  in  the  declaration, 
(and  the  same  observation  applies  to  the  general  issue,  when  it  can 
be  pleaded,  because  it  presents  to  the  jury  every  fact  as  if  spe- 
cially alleged  and  denied)  ;  could  it  be  said,  that  if  a  number  of 
issues  are  joined  in  such  a  declaration,  the  jury  are,  on  the  trial, 
to  disaffirm  every  issue,  because,  in  the  opinion  of  the  Judge,  the 
declaration  discloses  no  cause  of  action  ?  It  appears  to  me  that  the 
Judge  has  no  such  authority.  His  business  is  to  guide  the  jury  in' 
disposing  of  the  issue.  The  Court  of  Exchequer  in  England  have 
held  that  the  Judge  is  bound  to  leave  the  whole  of  the  question  to 
the  jury. 
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But  the  case  has  been  argued  as  if  the  Jadge  had  expreaied  \k 
opinion  that,  upon  the  facts  in  evidence,  the  defendant  was  entitki 
to  a  verdict.  I  am  not  quite  satisfied  that,  from  what  appean  « 
the  present  record,  the  Judge  ought  to  be  taken  to  have  done  ao^ 
I  should  be  disposed  to  hold,  that  what  the  Judge  did  was,  to  td 
the  jury,  that,  upon  the  evidence,  the  defendant  was  acting  aii 
Judge  of  a  Court  of  Record,  and  that,  aa  it  appeared  that  be  wa 
so  acting,  he  was  not  liable  to  an  action,  and  that  they  ahonld  IM 
their  verdict  accordingly.  That  being  so,  he  did  not  direct  the  joy 
as  has  been  alleged,  or  commit  the  misprision  on  which  I  have  bea 
commenting.  In  that  view  of  the  case,  he  must  have  UM  tbi 
jury  that  the  facts  were  proved,  but  that  the  evidence  establislied 
that  the  defendant  was  acting  as  a  Judge  of  a  Court  of  Reeoii 
and  upon  that  evidence  he  was  entitled  to  a  verdict. 

If  that  be  the  import  of  the  case,  and  if  that  be  the  mode  in  whiek 
we  are  to  construe  this  record,  then  it  appears  to  me  exposed  to 
the  charge  of  another  infirmity,  which  my  Brother  Pfeaaci  Ha 
satisfactorily  expounded  ;  for  then  it  would  come  to  this  : — ^that  im- 
spective  of  the  question  whether  an  Assistant-Barrister  had  or  had 
not  assumed  the  duty  of  considering  the  appeal,  and  whether  or  not 
his  object  was  to  frustrate  the  appeal,  he  was  in  that  view,  as  a 
Judge  of  a  Court  of  Record,  exempt  from  responsibility.  I  think 
that  proposition  of  law  cannot  be  sustained.  It  cannot  be  sustained, 
in  point  of  law,  that  the  Assistant-Barrister,  because  he  is  an  Assist- 
ant-Barrister, is  exempted  from  responsibility  for  refusing  to  con- 
sider the  appeal.  I  hold,  that  an  action  does  lie  against  him  fiv 
refusing  to  undertake  the  duty  of  considering  the  appeal.  I  do 
not  think  it  necessary  to  say  whether,  a(\er  he  had  entered  into 
the  consideration  of  it,  he  was  acting  judicially  or  not.  It  is  not 
necessary  to  determine  whether,  if  he  had  considered  the  validity 
of  this  affidavit,  his  duty,  in  so  considering  it,  was  judicial  or 
ministerial.  I  am  satisfied  that  the  provision  of  the  statute,  re- 
quiring him  to  undertake  the  duty,  makes  the  undertaking^  of  it 
obligatory,  and  so  far  ministerial,  that  disobedience  of  that  provision 
would  expose  him  to  an  action,  without  at  all  affecting  the  general 
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rule,  that  a  Judge  should  not,  in  doing  any  thing  in  performance  of  T.  T.  1852. 

his  judicial  functions,  be  held  liable  to  an  action.  ^.— -^ 

The  liability  appears  to  me  the  same  in  the  case  of  an  Assistant- 
Barrister  refusing  to  take  an  appeal,  as  a  Judge  refusing  to  receive     freeman. 
a  bill  of  exceptions.     For  the  purpose  of  pointing  out  the  analogy, 
I  shall  assume  that  an  action  lies  against  a  Judge,  not  for  refusing 
to  seal  a  bill  of  exceptions,  but  for  disobeyng  the  writ,  which  the 
party,  who  tenders  the  bill  of  exceptions,  is  entitled  to  issue  under 
the  Statute  of  Westminster  2 ;  though  I  think  there  is  a  great  deal 
in  what  has  been  said  by  my  Brother  Perrin,  to  show  that  an 
action  would  lie  against  a  Judge  for  the  act  of  refusing  to  seal  (or, 
in  Ireland,  to  sign)  the  bill  of  exceptions,  when  properly  tendered 
to  him.     But  even  though  the  action  sustainable  against  a  Judge 
is,  properly,  an  action  for  not  obeying  the  writ,  still  it  is  in  effect 
an  action  for  not  obeying  the  provisions  of  a  statute  which  imposes 
on  him  the  obligation  of  complying  with  the  writ.     The  action,  at 
the  suit  of  a  party  aggrieved  by  the  non-performance  of  a  duty  pre- 
scribed by  an  Act  of  Parliament  is  an  action  at  Common  Law.     In 
the  case,  supposed,  of  a  Judge  sued  for  a  disobedience  of  a  writ 
issued  under  the  Statute  of  Westminster,  the  duty  which  he  is  sued 
for  violating  is  one  which  appears  to  me  to  partake  of  a  judicial 
character,  much  more  than  that  of  undertaking  the  consideration 
of  the  acceptance  or  refusal  of  an  appeal  from  the  decision  of  an 
Assistant-Barrister.     The  Judge,   when   a  bill  of  exceptions    is 
tendered,  must  consider  whether  the  evidence,  as  set  foith,  was 
the  evidence  given  at  the  trial ;  whether  the  points  of  law  raised 
by  the  bill  of  exceptions  tendered  are  those  which  were  raised  at- 
the  trial ;  whether  his  charge  or  direction  to  the  jury  has  been 
truly  set  forth  as  to  the  matters  which  are  the  subject  of  exception  ; 
and  a  variety  of  other  matters,  all  requiring  judicial  knowledge  of 
the  case,  and  the  exercise  of  judicial  judgment,  especially  in  a  case 
of  complicated  facts,  or  one  in  which  the  law  is  doubtful.     In  the 
case  of  an  appeal  from   the  decision   of  the   Assistant-Barrister, 
nothing  is  to  be  determined,  with  a  view  to  the  acceptance  or  re- 
jection of  the  appeal,  but  whether  certain  requisites  have  or  have 
not  been  complied  with.    It  may  be  urged,  that,  in  determining 
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r.  T.  1852.  whether  the  bill  of  exceptions  be  properly  frmmed,  or  wli^her  tbe 

-^ —      requisites  of  the  appeal  have  been  complied  with,  each  fanetionarr 

has  to  perform  a  judicial  duty.     But  whether  the  umdertakimg  of 
that  duty  be,  or  be  not,  a  judicial  act,  or  be,   or   be  not,  miniii- 
terial  only,  it  appears  to  me  perfectly  dear  that  an  action  lieii  at 
Common  Law,  in  each  case,  for  frustrating  that  course  of  juatiee 
towards  the  review  of  a  decision  of  a  Judge,  ^ehich  is  preacrilied 
by  the  positive  provisions  of  an  Act  of  Parliament.     Whether  an 
Assistant- Barrister,  up  to  the  point  of  beginning  to  exercise  the 
jurisdiction  of  determining  upon  the  validity  of  the  requisites  fur 
the  api>eal,  is  acting  ministi^rinlly,  or  acting  as  Judge,  the  Common 
Law  of  tho  land,  which  declares  that  a  Judge  who   disobeys  the 
Statute  of  Westminster  in  voluntarily  declining  to  do  an  act  neces* 
snry  fur  the  reviewing  of  his  decision,  and  thus  frustrates  the  ends 
of  justice,  is  liable  to  an  action  for  that  default^  must  also  declare 
that  an  Assistant-liarristcr  who  disobeys  the  statute  36  G.  3,  with 
a  iiniilar  rt'sult  as  to  his  decision,  is  also,  for  that  default,  liable  to 
an  action.    I  therefore  say  that,  whether  he  is  to  be  regarded  as  act- 
ing ministerially  until  he  bc^gin  to  assume  jurisdiction  in  determining 
the  validity  of  the  requisitcd  of  the  appeul,  or  acting  as  a  Judge,  the 
law  of  the  land,  which  says  that  a  Judge,  who  disobeys  the  Statute 
of  Westminster  in  omitting  to  ixTfonn  a  necessary  act,  and  thus  to 
frustrate  the  ends  of  justice,  is  liable  to  an  action  ;  that  that  applies 
equally  to  the  provisions  of  the  statute  36  Cr.  3,  find  tho  acts  of  an 
Assistant-Barrister  under  it,  as  a  Judge  to  whom  a  bill  of  exceptions 
has  been  tendered,  has  also  an  elaborate  duty  to  perform.      Adopt- 
ing therefore  on  this  point  of  the  case  the  judgment  of  my  Brother 
Pekuin,  and  the  coniprelaMisive    reasons  he   has   assigned,    1   am 
of  opinion  that  the  action  does  lie,  and  that  the  question   raised 
was  not  whether  or  not  what  the  Assistant- Barrister  did   was  a 
wrong  exercise  of  his  jurisdiction  in  refusing  the  appeal,  but  that 
there  was  a  question  whether  or  not  he  entirely  repudiated  these 
functions  cast  upon  him  by  the  Act  of  Parliament  ?     Therefoi^, 
assuming  the  dii*ection  to  have  been  that,  upon  the  evidence   be- 
fore the  jury,  the  fact  of  the  judicial  character  of  the  defendant's 
acts  constituted  a  defence,.!  am  of  opinion  that  the  charge  in  that 


COMMON  LAW  REPORTS. 


519 


view  was  erroneous,  and  that  tlie  judgment  of  the  Court  below,  T.  T.  1852. 
which  sustained  it,  was  erroneous,  and  ought  to  be  reversed. 


MoNAHAN,  C.  J. 

In  this  case,  as  my  opinion  coincides  with  that  of  the  majority  of 
the  Court,  it  is  not  necessary  that  I  should  do  more  than  shortly 
state  the  reasons  which  have  induced  me  to  come  to  the  conclusion 
that  there  ought  to  be  a  venire  de  novo. 

First  then,  I  think  there  has  been  a  miscarriage  at  the  trial  in  this 
case.  There  was  no  objection  taken  at  the  close  of  the  plaintiff's 
case,  that  the  allegations  in  the  declaration  had  not  been  proved. 
Had  such  objection  been  made,  it  would  have  been  competent  for 
the  plaintiff,  with  the  permission  of  the  Judge,  to  have  given  further 
evidence  to  supply  the  defect.  The  objection  taken,  as  it  appears 
on  the  record  before  us,  amounts  to  this,  that  it  appears  on  the 
declaration  that  the  action  does  not  lie,  and  therefore  that  the 
defendant  was  entitled  to  a  direction  to  have  a  verdict  found  for 
him.  If  this  be  the  true  state  of  the  record  before  us,  there  is  no 
foundation  for  that  portion  of  the  argument  of  the  Attorney' Genend^ 
for  the  defendant,  that  it  appeared  that  the  several  requisites  neces- 
sary to  entitle  a  party  to  an  appeal  had  not  been  complied  with  by 
the  plaintiff;  for  that  is  not  the  meaning  of  the  objection — it  is  this, 
that  upon  the  case  stated  and  proved,  the  defendant  was  an  Assist- 
ant-Barrister, and  the  act  complained  of  was  done  by  him  as  such ; 
therefore  the  act  was  a  judicial  act,  and  no  action  could  be  main- 
tained against  him. 

That  being  so,  the  question  arises,  whether,  assuming  that  all  the 
facts  stated  in  the  declaration  had  been  proved,  was  the  Judge  jus- 
tified, in  an  action  such  as  the  present,  in  withdrawing  the  case  from 
the  consideration  of  the  jury  by  directing  a  verdict  for  the  defend- 
ant ?  It  appears  to  me  that  the  cases  which  have  been  referred  to 
by  my  Brother  Cbampton  are  conclusive  on  the  subject.  The  case 
of  Lumby  v.  AUday  rules  this  point.  It  may  be  said  there  is  a 
distinction  between  that  case  and  the  present,  there  being  in  that 
case  a  nonsuit ;  but  I  do  not  see  any  ground  for  a  distinction  between 
a  nonsuit  and  the  directing  a  verdict  for  a  defendaaL     A  nonsuit  is 
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1\  T.  1852.  directed  where  a  party  has  failed  to  prove  his  cause  of  action,  bit 

ILxch    Cham. 

^. /'    he  cannot  be  nonsuited  against  his  will;  and  in  case  he  does  obj«ei| 

the  course  is  to  direct  a  verdict  for  the  defendant ;  that  case  therefin 
is  an  authority  on  the  present  question.  This  is  not  like  the  caw  of 
Diccu  V.  Lord  Brougham^  because,  in  that  case  it  does  not  appev 
on  the  declaration  that  the  defendant  acted  as  a  Judge.  Neither  wiD 
this  rule  apply  to  an  action  of  assumpsit,  where  yon  proceed  apoo  u 
implied  promise ;  because  if  you  state  an  insufficient  consideration, 
ond  there  is  no  express  promise,  the  law  will  not  raise  a  proinin^ 
and  the  defence  will  be  open  under  the  plea  of  the  general  issue.  I 
therefore  think  there  has  been  a  miscarriage. 

I  then  come  to  the  next  objection,  which  is,  that  this  objeetioi 
was  not  taken  at  the  trial.  I  think  it  very  probable  that  the  presait 
objection  was  not  expressly  taken  ;  still  it  appears  to  me  to  be  qpa 
under  the  terms  of  the  objection  actually  taken.  A  party  at  the 
trial  is  only  bound  to  call  on  the  Judge  to  do  what  he  considen 
right — he  is  not  bound  to  argue  the  cose  at  length,  or  put  hb  reasoni 
on  the  record — that  remains  for  the  Court  above.  A  bill  of  excep- 
tions need  contain  only  what  the  Judge  did,  and  what  he  wss 
required  to  do,  and  what  he  refused  to  do.  Here  the  Judge  wss 
required  to  do  what  ho  ought  to  have  done,  namely,  to  leave  the 
case  to  the  jury,  and  tell  them,  if  the  evidence  supported  the  declan- 
tion,  to  iind  for  the  plaintitf. 

But  it  has  been  suggested,  even  though  the  exceptions  be  well 
founded,  the  Court  should  affirm  the  judgment,  the  declaration  being 
bad  on  demurrer.  I  do  not  accede  to  this.  In  my  opinion,  if  this 
be  a  well  founded  exception,  the  Court  can  do  nothing  but  allow  the 
exception,  and  award  a  venire  de  novo.  Lord  Trimlesion  y.  ^Temmit 
decides  that.  I  am  aware  that  this  is  a  Court  of  Error,  and  that  we 
must  see  that  there  is  error  in  the  judgment  But  that  rule  does 
not  apply  to  a  case  like  the  present.  The  allowance  of  the  exoep* 
tions  disposes  of  the  verdict;  and  that  being  so,  the  Court  cannot 
be  called  on  to  give  judgment  on  an  issue  not  yet  determined :  there- 
fore even  though  I  came  to  the  conclusion  that  this  declaration  was 
not  maintainable  in  point  of  law,  I  still  would  hold  that  there  ooght 
to  be  a  venire  de  fuwo. 
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But  it  is  not  necessary  for  me  to  ground  my  judgment  on  this  T.  T.  1852. 

Exch,  Cham. 
point,  as  I  am  of  opinion  that  the  declaration  is  not  bad  on  general 

demurrer ;  as  although  I  am  of  opinion  that  some  portion  of  the 
duties  of  an  Assistant- Barrister  in  receiving  and  taking  the  appeal 
are  judicial,  yet  in  my  opinion  the  refusal  to  enter  into  the  consi- 
deration of  it  is  plainly  ministerial.  The  mere  receiving,  or  swearing 
the  attorney  to  the  affidavit,  which  is  preliminary  to  the  application 
to  receive  the  appeal,  cannot  be  said  to  be  a  judicial  act.  Suppose 
the  declaration  stated  merely  that  the  Assistant-Barrister  refused 
to  take  the  affidavit,  whereby  the  party  was  unable  to  apply  to  have 
the  appeal  received,  that  would,  in  my  opinion,  be  a  good  declara- 
tion. And  if  a  declaration  in  an  action  on  the  case  contain  several 
allegations,  if  any  one  of  these  allegations  would  constitute  a  cause 
of  action,  proof  of  such  allegation  is  sufficient  to  sustain  the  verdict. 
It  is  in  my  opinion  a  mistake  to  suppose  that,  because  a  man  is  a 
Judge,  every  act  imposed  on  him  must  be  of  a  judicial  character. 
Here  the  defendant  refused  to  administer  the  oath  to  the  plaintiff's 
attorney,  which  the  Act  of  Parliament  required  him  to  do,  without 
leaving  him  any  discretion  on  the  subject ;  as  it  is  quite  a  mistake  to 
suppose  that  the  Assistant-Barrister  would  be  justified  in  refusing 
an  appeal  because  in  his  opinion  it  was  brought  for  delay.  And  in 
the  administering  of  this  affidavit  he  would,  in  my  opinion,  be  dis- 
charging not  a  judicial,  but  a  ministerial,  act ;  and  for  his  refusal 
to  do  so  he  would,  in  my  opinion,  be  liable  to  an  action,  and  there- 
fore a  venire  de  novo  should  be  awarded. 


Lefrot,  C.  J. 

This  case  comes  before  the  Court  upon  a.  writ  of  error  from  tiie 
judgment  of  the  Court  of  Queen's  Bench.  The  question  to  b^  de- 
cided depends  upon  the  charge  of  the  learned  Judge  who  tried  the 
case  :  if  his  charge  was  right,  the  judgment  should  be  affirmed ;  if 
his  charge  was  wrong,  the  judgment  should  be  reversed,  and  a  venire 
de  novo  awarded,  provided  there  be  no  ground,  independent  of  the 
exception,  upon  which  this  Court  should  be  called  upon  to  give  any 
other  judgment  upon  the  whole  of  the  record. 

The  first  question  is,  was  the  direction  of  the  learned  Judge 
VOL.  2.  66  L 
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T.  T.  1852.  right?  and  were  the  premiseB  on  which  it  was  founded  wamitd 

Exch,  Cham.     ..«,^-  -  ..  ^  •      ^t^ 

in  point  of  law  ?  It  assumes  four  propositions  : — finti  that  tke 
defendant,  as  an  Assistant-Barrister,  was  a  Judge  of  m  Govt  d 
Record  ;  secondly,  that  as  such  he  was  not  liable  to  an  action  for  the 
matter  complained  of ;  thirdly,  that  in  refusing  to  receive  the  appeil 
he  acted  judicially,  and  not  ministerially ;  and  fourthly,  that  thii 
was  a  case  proper  for  a  direction,  and  not  (as  insisted  on  by  tbe 
plain tilTs  exception)  tit  to  be  left  to  the  jury  upon  the  evidenee 
generally. 

As  to  the  first  point — that  the  defendant  was  an  AsBiBUnt- 
Barrister  is  an  admitted  fact  on  the  record,  and  that  as  such  be  was 
a  Judge  of  Record,  and  entitled  to  the  full  privilege  of  such,  appeir 
clearly  from  the  Civil>bill  Acts.  This  jurisdiction  was  originallj 
vested  in  the  Judges  of  Assize  by  the  2  &.  1,  c  II;  by  the  7th  see- 
tion  of  which  it  was  enacted  that  the  Court  held  by  the  Judges  for 
hearing  and  determining  causes  in  a  summary  way  by  £nglish  bill 
shall  be  a  Court  of  Record ;  and  by  36  6r.  3,  c.  25  (by  which  the 
jurisdiction  is  transferred  to  the  Assistant-Barristers),  it  was  enacted, 
by  section  6,  that  they  should  exercise  in  all  respects  such  jurisdic- 
tion and  powers  concerning  the  said  English  bill  as  the  Judges  of 
Assize  are  empowered  to  exercise  on  their  respective  circuits.  Tbej 
are  thus  put  on  the  same  footing  as  Judges  of  the  Superior  Courts. 
And  by  section  16,  it  is  enacted,  that- the  Court  held  by  the  Assist- 
ant-Barristers for  hearing  and  determining  causes  in  a  summsiy 
way  by  English  bill  shall  be  a  Court  of  Record ;  and  by  section  40, 
they  arc  to  be  sworn  to  exercise  the  office  of  Assistant -Barrister 
diligently,  justly  and  impartially,  and  without  favour,  afiection  or 
malice ;  to  do  equal  right  to  all  the  King's  subjects  that  shall  come 
within  his  jurisdiction,  and  in  all  things,  to  the  best  of  his  skill  and 
-power,  faithfully  and  diligently  execute  the  duty  imposed  on  him  by 
the  said  A<^t ;  thereby  entitling  him  to  every  presumption  in  favour 
of  a  sworn  Judge  of  Record.  And  by  a  very  recent  statute,  their 
tenure  of  olliec  is  put  on  the  same  footing  as  that  of  the  Judges  of 
the  Superior  Courts.  Thus  it  appears  to  me  that  all  the  ingredients 
which,  according  to  the  authorities,  entitle  a  Judge  to  this  privilege 
of  protection,  concur  in  the  office  of  Assistant-Barrister he  is  a 
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sworn  Judge  of  Record — he  has  all  the  powers,  authorities  and  status   T,  T.  1852. 

Exch.  Cham. 

of  a  Judge  of  the  Superior  Courts.  ^^ / ^ 

WARD 

This  brings  me  to  the  second  point,  namely,  what  is  the  nature  ^^ 

and  extent  of  this  privilege  ?  and  upon  what  authority  does  it  rest  ?  freeman. 
I  shall  begin  with  the  case  of  Garnett  v.  Ferrand  (a),  where  the 
question  arose  upon  an  action  against  a  Coroner.  Lord  Tenterden 
there  says : — "  The  Court  of  the  Coroner  is  a  Court  of  Record,  of 
"  which  the  Coroner  is  the  Judge ;  and  it  is  a  general  rule,  of  very 
'*  great  antiquity,  that  no  action  will  lie  against  a  Judge  of  Record 
*'for  any  matter  done  by  him  in  the  exercise  of  his  judicial  func- 
"  tions."  And  for  tliis  he  cites  the  cases  of  Floyd  v.  Barker  ;  Pooh 
V.  Gwynn  ;  GroenvelcU  v.  BurtaeU^  and  Uamond  v.  Howell.  He 
then  observes : — ^'  This  freedom  from  action  and  question  at  the 
"  suit  of  an  individual  is  given  by  the  law  to  the  Judges,  not  so  much 
'*  for  their  own  sakes  as  for  the  sake  of  the  public,  and  the  advance- 
ment of  justice — that  being  free  from  actions,  they  may  be  free  in 
thought,  and  independent  in  judgment,  as  all  who  are  to  administer 
"justice  ought  to  be;  and  it  is  not  to  be  supposed  beforehand  that 
**  those  who  are  selected  for  the  administration  of  justice  will  make 
'^  an  ill  use  of  the  authority  vested  in  them."  He  adds,  in  a  subse- 
quent part  of  his  judgment : — '*  It  is  not  to  be  expected  that  any 
'*  person  will  act  at  the  peril  of  being  harassed  by  a  multiplicity  of 
**  actions,  and  of  having  his  reasons  and  motives  weighed  and  tried 
*'  by  juries  at  the  suit  of  individuals  who  may  be  dissatisfied  with  his 
"  conduct."  It  will  be  found  on  reference  to  the  cases  cited  by  his 
Lordship,  that  he  has  collected  from  them  most  accurately  the  prin- 
ciple and  ground  of  this  privilege.  It  has  however  been  said  that, 
even  by  the  admission  of  Lord  Tenterden,  the  present  action  may  be 
maintained,  for  that  he  has  said  in  another  part  of  his  judgment, 
"  Corruption  is  quite  another  matter,  so  also  is  neglect  of  duty  or 
*'  misconduct  in  it.  For  these  I  trust  there  is,  and  always  will  be 
"  found,  due  course  of  punishment  by  public  prosecution."  But  on 
reference  to  the  immediately  preceding  context,  the  observations 
will  be  found  to  apply  to  Judges  and  Courts  not  of  Record.  His 
Lordship,  having  begun  with  Courts  of  Record,  and  stated  their  pri- 

{a)  6  B.  &  C.  625. 
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T.  T.  1852.  vileges,  adds: — "Even  Inferior  Jastioea,  and  those  not  of  Bcoxi 
"  c-annot  be  called  in  question  for  errora  in  judgment,  so  long  u  thn 
*'  iict  within  the  bounds  of  their  jurisdiction."  And  he  gives  tlie 
reason  why  even  they  to  a  certain  extent  should  be  protected,  and 
then  adds : — '^  But  corruption  is  another  matter,  so  are  also  ne^ed 
of  duty  and  misconduct  in  it ;  for  these  I  trust  there  is,  and  alwtyi 
will  be,  some  due  course  of  punishment  hj  public  prosecotioD.'' 
But  even  as  to  these,  not  by  action,  but  by  public  prosecution ;  ind, 
accordingly,  though  we  find  many  instances  of  indictments  ud 
criminal  informations  against  Judges  of  Inferior  Courts  for  mal- 
versation in  their  office,  but  none,  I  will  venture  to  saj,  against  a 
Judge  of  a  Court  of  Record,  at  all  events,  the  question  in  thii 
case  relates  to  an  action,  and  not  to  a  public  prosecution. 

He  refers  to  some  of  these  long  established  authorities  firom 
which  he  says  he  derives  the  rule:  Floyd  v.  Barker,  and  ffawellr, 
Hatnond.  I  refer  to  these  cases  shortly,  but  necessarily,  because 
they  more  distinctly  develope  the  reason,  not  only  the  reason,  bat 
how  it  is  that  this  privilege  is  carried  out  to  work  its  effects  of 
protection.  In  Floyd  v.  Barker  (a)  the  law  is  thus  laid  down  in  the 
third  resolution : — ^'  The  Judge,  be  he  Judge  of  Assize,  or  a  Joatice 
"  of  the  Pea(;e,  or  any  other  Judge,  being  a  Judge  bj  commission 
"  and  of  Record,  and  sworn  to  do  justice,  cannot  be  charged  for 
**  conspiracy  for  that  which  he  did  openly  in  Court  as  a  Judge  ur 
**  J  usticc  of  the  Peace ;  and  the  law  will  not  admit  any  proof  against 
"this  vehement  and  resolute  presumption  of  law,  that  a  Justice 
''  sworn  to  do  justice  will  do  injustice."  It  iapresumptio  Juris,  not 
to  be  gainsayed ;  and  that,  as  Lord  Tenterden  observes,  **  Not  fbr 
*'the  sake  of  the  Judge,  but  of  the  public,  and  for  the  advancement 
"  of  justice,  that  being  free  from  actions  they  may  be  free  in  thought 
"and  independent  in  judgment,  as  all  who  administer  justice  ought 
"  to  bo/'  And  if  this  applies  to  Judges  of  the  Superior  Courts,  how 
much  more  strongly  to  the  Judges  of  a  Court  constituted  as  that 
of  the  Assistant-Barrister,  if  they  were  to  administer  justice  at  the 
peril  of  what  the  suitors  in  their  Court  may  think,  or  what  prac- 


(a)  12  Hep.  24. 
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titioners  of  the  Court  may  advise  their  clients  to  do  in  ordelr  to  coerce   T.  T.  18f52. 

,      ^    _      .  £xcA.  Cham. 

the  Judge? 

Another  case  to  which  Lord  Tenterden  refers  at  some  length,  is 
Hamond  ▼.  Howell  (a).  That  was  an  action  for  false  imprison- 
ment against  the  Recorder  of  London,  as  one  of  the  Judges  in  the 
Commission  at  the  Old  Bailey,  for  imprisoning  the  plaintiff.  A 
special  plea  was  put  in,  stating,  that  he  and  the  other  Commissioners 
had  fined  the  jury,  of  whom  the  plaintiff  was  one,  and  committed 
them  for  not  giving  a  verdict  according  to  the  direction  of  the  Court 
in  matter  of  law,  and  against  plain  evidence.  The  plaintiff  tra- 
versed the  finding  against  plain  evidence,  to  which  there  was  a 
demurrer  by  the  defendant ;  and  it  was  held  upon  these  pleadings, 
that  the  action  did  not  lie,  because  the  defendant  was  a  Judge 
of  Record.  The  Counsel  for  the  defendant  admitted  he  could  not 
support  the  act  of  the  Judge  in  fining  the  jury,  as  iwhad  been 
solemnly  decided  by  all  the  Judges  of  England  in  BuaheVs  case  to 
be  contrary  to  law ;  but  contended  that  no  action  would  lie  against 
him  for  so  doing,  because  it  is  done  as  a  Judge.  The  Court  told 
him  be  need  not  labour  that  point,  but  desired  to  hear  the  argu- 
ment at  the  other  side,  and  all  the  arguments  we  have  heard  in  the 
present  case  were  addressed  to  the  Court.  It  was  contended,  that 
what  was  done  was  not  warranted  by  the  commission,  and  there- 
fore the  defendant  did  not  act  as  a  Judge,  as  here.  It  was  contended 
that  it  was  not  a  judicial  act.  All  the  other  arguments  of  hardship 
and  inconvenience  were  urged ;  but  the  whole  Court  gave  judgment 
against  the  plaintiff;  and  the  decision  of  the  Court  amounted  to 
this — that  no  action  will  lie  against  a  Judge  of  Record  for.  a 
wrongful  commitment  any  more  than  for  an  erroneous  judgment. 
They  say  there  is  no  instance  of  such  an  action,  and  they  observe, 
in  accordance  with  that  principle  to  which  I  have  adverted,  as 
laid  down  by  Lord  Coke,  "  That  if  the  Judge  have  done  any  thing 
'*  unjustly  or  corruptly,  c(Mnplaint  may  be  made  to  the  King,  in 
*'  whose  name  judgments  are  given,  and  Judges  are  by  him  dele- 
"  gated  to  do  justice.** 

In  the  case  of  Groenveldi  v.  Bumell  (6),  the  law  was  laid  down 


(a)  2  Mod.  218. 


(6)  1  Salk.  396. 
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T.  T.  1 852.  in  like  muiner  by  Lord  Holt,  and  I  believe  it  will  be  admitted  ttH 

.^ 1. — ^'    his  judgments  were  tLone  of  a  liberal  and  independent,  as  vdii 

an  able  and  upright.  Judge.  What  does  he  bbj  on  the  Bobjeci?— 
FREEM A!v.  "  A  Judge  is  not  answerable  either  to  the  King  or  the  party  for  tki 
"mistakes  or  errors  of  his  judgment  in  matters  of  which  he  hH 
"jurisdiction.  It  would  expose  the  justice  of  the  nation,  and  m 
"  man  would  execute  the  office  on  peril  of  being  arraigned  by  aetiM 
"  or  indictment  for  every  judgment  he  pronounces.  If  a  Justice  of 
"  Peace  record  upon  his  view  that  as  force  which  is  no  force,  he 
"  cannot  be  drawn  in  question  either  by  action  or  indictment.*  And 
he  cites  a  case  (a),  where  a  Judge  of  Oyer  and  Terminer  caused  a 
finding  to  be  entered  as  a  felony,  though  the  jury  presented  thit 
fact  only  as  u  trespass ;  and  yet  he  could  not  be  punished  by  indict- 
ment or  otherwise,  because  he  was  a  Judge  of  Record.  This  case  of 
27  Ass^  p-  19»  is  given  in  Salk.,  and  is  cited  hy  Holroyd,  J.,  in 
Basten  v.  Carew{b)  as  an  authority. 

In  the  celebrated  case  of  Money  v.  Leach  (c).  Lord  Mansfield 
says : — "  The  privileges  given  to  Justices  by  the  statutes  relied  on 
are  only  given  them  in  their  capacity  of  conservators  of  the  peace, 
not  as  Judges  of  the  Court  of  Record,  for  what  thej  do  there  can 
*'  never  be  the  ground  of  an  action."  Again,  the  same  distinguished 
Judge,  in  the  case  of  Mostyn  v.  Fabrigas  (cf),  says : — **  By  the  law 
"  of  England,  if  an  action  is  brought  against  a  Judge  of  Assize,  for 
'*  an  act  done  by  him  in  his  judicial  capacity,  he  may  plead  that  be 
'*  did  so  as  a  Judge  of  Record,  and  that  will  be  a  complete  jlki- 
"  tification." 

The  next  cose  to  which  I  shall  refer  is  Dicas  v.  Lord  Brougkan^{e)t 
an  authority  which  appears  to  me  to  run  quatuor  pedibus  with  the 
present  case,  not  only  as  to  the  law  of  the  case,  but  also  as  to  the 
mode  in  which  the  learned  Judge  has  dealt  with  it.  It  was  an  action 
for  false  imprisonment  of  the  plaintiff,  under  warrant  of  .committal 
of  Lord  Brougham,  founded  on  orders  in  bankruptcy,  which  it  was 
insisted  were  irregular  and  illegal.    The  plaintiff  went  into  evidence 

(a)  :27  Ass.  19.  (6)  3  B.  &  C.  656. 

(c)  1  W.  Bl.  d(JI).  (rf)  Cowp.  17-2. 

CO  (5  C.  &  P.  249. 
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to  show  that  the  warrant  for  commitment  was  illegal,  there  having  T.  T.  1852. 

been  no  demand  under  the  previous  order  for  payment.   There  were      - JL, /* 

other  circumstances  in  the  case,  which  it  was  insisted  upon  made  it 
a  case  of  peculiar  hardship:  amongst  others,  it  was  said,  that  the    freeman. 
Chancellor,  by  discharging  the  first  order  of  committal  as  irregular, 
had  decided  the  case  against  himself  as  to  both  orders.     For  the 
defendant,  the  Solicitor-General  called  for  a  nonsuit,  on  the  ground 
that  no  irregularity  had  been  proved.     Lord  Lyndhurst  appearing 
to  be  against  him  on  that  ground,  he  then  insisted  that  whether  the 
proceedings  wei*e  regular  or  irregular  it  made  no  difference.     He 
says : — **  Let  it  be  supposed  that  an  irregular  order  was  made,  or 
'*  an  irregular  warrant  issued,  does  an  action  lie  against  a  judicial 
"  officer  ? "      Lord  Lyndhurst   then   says : — "  Why   did  you   allow 
**  the  evidence  to  go  on  ?     This  was  an  order  pronounced  judi- 
**  cially,    and   this  warrant  is  founded  on  a  judicial  order ;    how 
'^  can  an  action  of  trespass  lie  after  that  ? "     The  Solicitor-General 
then  proceeded  to  cite  the  cases  on  the  subject.     For  the  plain- 
tiff it   was   then   contended   that    these   cases  applied  only   to  a 
Judge  of  a  Court  of  Record,  but   that  the  Chancellor  sitting  in 
Bankruptcy  is  not  sitting  in   a  Court   of  Record;  and   also  con- 
tended that  the  defence  could  not  be  made  under  the  general  issue. 
The  Solicitor-General,  in  reply,  contended,  that  when  the  act  was 
done  by  a  party  as  a  Judge,  he  need  not  plead  specially ;  but  if  the 
party  be  a  ministerial  or  magisterial  officer,  he  must  plead  specially, 
as  is  done  in  the  case  of  sheriffs,  and  as  was  done  in  the  case  of 
Abbott  V.  Lard  Halifax  ;  and  was  proceeding,  when  he  was  stopped 
by  Lord  Lyndhurst,  saying  : — "  I  have  had  no  doubt  upon  this  from 
"  the  first ;  I  am  clearly  of  opinion  this  action  cannot  be  maintained. 
*^  The  Lord  Chancellor  was  sitting  in  Bankruptcy  when  these  judg- 
^*  ments  were  pronounced ;  and  even  supposing  these  judgments  to 
"  be  erroneous,  they  cannot  be  questioned  in  a  Court  of  Law.   With 
^'  respect  to  the  other  point,  there  is  no  necessity  for  a  special  plea ; 
"  the  general  issue  is  quite  sufficient,  as  no  action  will  lie.**     He 
accordingly  directed  the  jury  to  find  for  the  defendant. 

The  next  cases  we  have  are  those  which  occurred  in  our  own 
country.     The  first  of  these  is  Taaffe  v.  Lard  Downes^  where  my 
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T.  T.  185*2.  Lord  Downes,  with  the  best  advice,  and  a  sense  of  what  belonged  to 
^  -'  him  in  respect  to  his  office,  took  the  course  that  has  been  takes 

here ;  he  virtually  took  the  same  course ;  he  rested  upon  that  pro- 
tection, that  it  was  his  duty  on  behalf  of  his  offiee  and  the  law  to 
maintain,  his  irresponsibility.  An  action  was  brought  against  hiffl 
for  having  issued  a  warrant  in  Chamber,  and  he  pleaded  that  he  did 
so  as  Chief  Justice  of  the  Queen's  Bench*  To  that  there  was  t 
demurrer,  and  the  demurrer  was  overruled,  and  a  decision  made, 
that  the  Judge,  when  he  did  what  he  did,  was  a  Judge,  and  acting 
as  a  Judge  of  a  Court  of  Record,  and  he  had  protection  that  defended 
him  from  any  other  species  of  defence.  He  purposely  omitted  in  the 
plea  a  statement  of  facts,  that  there  was  a  previous  infonnation 
lodged  on  which  he  issued  it ;  and  therefore  he  put  on  his  plea 
wilfully  and  designedly  that  which  made  it  for  any  other  person  a 
bad  defence,  but  which,  for  a  Judge  of  the  land,  "was  a  good  defence, 
because  what  he  did  he  did  as  a  Judge  of  the  land. 

The  next  case  was  that  before  Chief  Justice  Bushe,  in  the  case  of 
a  Seneschal.  An  action  was  brought  against  a  Seneschal,  where  he 
held  that  he  acted  judicially,  and  was  not  subject  to  the  action.  And 
that  same  case  nrose  before  the  no  less  eminent  lawyer  the  late  Ser- 
jeant Warren,  and  is  reported  in  3  Crawford  8^  Dix*^  p.  38.  He  took 
time  to  consider  of  it,  and  he  gave  a  lengthened  and,  in  mj  mind,  a 
very  satisfactory  judgment,  as  the  foundation  of  the  opinion  which 
he  held.  lie  might  have  satisfied  himself  merely  by  the  authority 
of  Chief  Justice  Bushe,  but  he  thought  it  right  to  examine  the  case 
for  himself,  and  he  gave  the  reasons  for  that  opinion.  The  case 
having  been  argued  there,  as  it  was  here,  that  the  defendant  was 
guilty  of  neglect  of  duty  as  a  ministerial  officer,  neglect  of  duty  as 
here,  he  said : — "  The  question  here  is,  whether  the  Seneschal  was 
"acting  beyond  and  without  his  jurisdiction,  or  within  it?  If  he 
"was  acting  without  jurisdiction,  I  think  that  a  civil-bill  would  lie.* 
Then  he  quotes  a  case  before  Lord  Hale,  and  says : — "  But  if  the 
"  Seneschal  was  acting  in  a  matter  within  his  jurisdiction,  an  action 
"  at  law  does  not  lie  for  the  abuse ;  and  that,  as  a  general  proposi- 
"  tion,  is  recognised  by  all  the  Judges." 

If  these  cases  establish  that  the  defendant,  as  the  Judge  of  a 
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Court  of  Record,  is  not  liable  to  an  action  for  what  he  does  judicially,  T.  T.  1852. 

Exch,  Cham, 
the  next  question  (which  is  the  third)  is,  whether,  in  respect  to 

the  matter  complained  of,  he  is  to  be  deemed  as  acting  judicially  or 

only  ministerially  ?    This  part  of  the  case  turns  upon  the  29th,  30th 

and  31st  sections  of  the  Civil-bill  Act  (36  G.  3,  c.  25). 

By  section  29,  after  giving  the  right  of  appeal  to  the  Judge  of 

Assize  by  any  person  who  shall  think  himself  aggrieved  by  any 

decree  pronounced  by  the  Assistant-Barrister,  it  proceeds: — "Which 

I 

"appeal  the  Assistant- Barrister  is  hereby  required  to  receive,  and 
"  stop  all  proceedings  on  the  decree  or  dismiss,  the  party  appealing, 
"  if  a  defendant,  first  paying  the  plaintiff  the  costs  allowed  by  this 
"  Act,  or  depositing  the  same  with  the  Clerk  of  the  Peace,  and 
"entering  before  the  Assistant-Barrister  into  recognizance  for 
"  double  the  sum  decreed  against  him,  with  costs,  in  case  no  relief 
"  shall  be  had  on  the  hearing  of  such  appeal."  Then  follows  the 
provision  in  case  the  appellant  shall  be  a  plaintiff.  Then  by  sec- 
tion 31  it  is  provided,  "That  no  Assistant-Barrister  shall  receive 
"  any  appeal,  unless  the  attorney  who  appeared  at  the  hearing  of 
"the  cause  for  the  party  desiring  to  appeal  shall  first  make  affi- 
"  davit  in  writing  before  such  Assistant-Barrister  that  such  appeal 
"  is  not,  as  he  believed,  made  or  to  be  made  for  the  purpose  of  delay, 
"  but  that  he  believes  there  is  reasonable  and  probable  cause  of  rever- 
"  sing  the  decree  or  dismiss." 

No  doubt  the  Assistant-Barrister  is  required  to  receive  the  appeal, 
but  it  is  equally  clear  that  certain  preliminaries  must  be  observed ; 
and  who  is  to  decide  whether  these  preliminaries  have  been  per- 
formed, or  performed  in  the  manner  and  according  to  the  object  of 
the  Legislature  in  requiring  them  ?  Some  of  these  matters  no  doubt 
are  defined,  and  involve  no  consideration  or  exercise  of  judgment  or 
discretion,  such  as  the  amount  of  the  security,  the  number  of  the 
bail,  and  such  like ;  but  is  he  not  also  to  decide  upon  and  judge  of 
their  sufficiency? — is  he  not  also  to  exercise  a  judgment  on  the 
sufficiency  of  the  affidavit,  and  on  the  fact  whether  the  appeal  is 
for  delay  ?  Suppose  something  appeared  in  the  course  of  the  cause 
to  satisfy  him  beyond  all  doubt  that  the  object  of  the  appeal  waa 

only  delay,  and  with  a  view  to  frustrate  the  ends  of  justice  by  mak- 
VOL.  2.  67  li 
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Errh    Cham  o  m  w 

discretion  ?    Docs  his  judicial  duty  end  until  he  has  decided  whether 
he  will  grant  execution  to  the  party  in  whose  favour  he  has  deddei 
or  withhold  it  at  the  instance  of  the  party  against  whom  he  Im 
decided  ?     The  moment  he  gives  the  right  to  the  one  to  appeal,  he 
is  taking  from  the  other  the  right  to  execution  ;  and  if  the  ooe  mj 
hring  an  action  against  him  for  not  receiving  the  appeal,  why  may  not 
the  other  hring  an  action  against  him  for  receiving  the  appeal? 
Why  is  it  not  just  as  much  a  judgment  for  the  one  as  it  is  against  the 
other  ?     And  if  it  be  a  judgment  by  which  one  or  the  other  may  be 
prejudiced — if  one  is  entitled  to  bring  an  action  because  he  did  not 
receive  the  appeal,  why  may  not  the  other  bring  an  action  and  aj. 
going  through  every  one  of  the  items,  the  affidavit  waa  not  fUl 
enough,  the  bail  were  not  solvent  enough,  the  costs  were  not  de- 
posited as  they  ought  to  be,  it  was  for  delay,  and  you  ought  to  haie 
been  aware  of  that  from  what  appeared  on  the  trial  before  youndf; 
you  therefore  wrongfully  and  injuriously  stopped  these  prooeedingi. 
you  did  so  wrongfully  and  injuriously,  and  against  your  duty  ?  And 
thus  in  every  case  which  the  Barrister  has  to  try,  he  wiU  be  sub- 
ject to  the  action  of  the  party  against  whom  he  decides,  in  respect  to 
the  discharge  of  this  part  of  his  duty.    Why  allow  an  action  to  be 
maintained  for  what  he  thus  docs,  by  alleging  that   he  has  done  it 
wrongfully,  against  his  duty,  and  with  intent  to  injure,  and  not  allov 
an  action  for  his  decision  of  the  case,  by  alleging  that  he  decided 
wrongfully,  against  his  duty,  and  with  intent  to  injure  the  paitf 
against  whom  he  decides  ? 

It  has  been  argued  that  he  acts  judicially  as  to  a  certain  part  of 
his  duty — that  is,  in  making  a  decree  ;  but  in  giving  or  withholding 
execution  he  is  only  a  ministerial  officer.  But  what  is  there  in  the 
Act  to  warrant  that  propa^ition  ?  He  is  Judge  from  first  to  last ; 
and  it  is  to  the  Judge  the  privilege  and  protection  is  given,  whether 
the  act  is  ministerial  or  judicial.  But  it  is  a  judicial  act,  if  there  was 
any  value  to  be  set  upon  that ;  for  it  is  an  act  which  comes  willna 

the  language  of  Lonl  Tonterden,  in  Gamett  v.  Ferrand  : **  Any 

matter  done  in  the  exercise  of  his  judicial  functions." 

But  it  has  bet^n  argued  that  as  the  Sheriff  may,  in  certain  cases, 
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_       .  ,  ,  ,       ,  1  Exch.  Cham. 

ant-Barrister  must,  m  respect  to  the  same  duty,  be  deemed  to  act 

ministerially ;  but  that  is  just  the  distinction.  The  Assistant-Bar- 
rister can  act  in  no  capacity  but  that  to  which  the  Act  appoints  him, 
and  that  is  as  a  Judge ;  but  the  Sheriff  is  an  officer  independent  of 
the  Act,  and  only  a  ministerial  officer.  The  authority  to  discharge 
a  duty  under  an  Act  of  Parliament  does  not  make  him  a  Judge,  or 
prevent  his  being  liable  to  an  action  for  misfeazance  in  his  office. 
He  is  not  (as  Lord  Holt  said  in  Ashby  v.  White)  a  Judge,  nor 
any  thing  like  a  Judge — he  is  a  ministerial  officer.  The  same  dis- 
tinction was  taken  by  Lord  Eenyon  on  the  same  ground.  The 
Legislature  itself  has  in  this  Act  made  a  marked  distinction  be- 
tween an  appeal  before  the  Assistant-Barrister  and  an  appeal 
lodged  with  the  Sheriff.  In  the  one  case  it  is  sufficient  to  give 
security  to  abide  the  decree ;  but  in  the  other  the  sum  decreed  must 
be  lodged  with  the  Sheriff.  Now  what  is  obviously  the  reason  of 
the  distinction  ?  It  is  no  other  than  this — that  in  the  case  of  an 
appeal  received  by  the  Assistant-Barrister,  there  is  his  judgment, 
that  it  is  not  for  delay,  that  the  bail  is  sufficient,  and  that  all  the 
other  preliminaries  have  been  duly  complied  with.  But  as  in  the 
case  of  an  appeal  lodged  with  the  Sheriff,  there  is  not  that  security ; 
and  the  Legislature  therefore  provides  that  the  money  shall  be  lodged 
in  the  hands  of  the  Sheriff,  who,  as  a  mere  ministerial  officer,  can 
exercise  no  judgment  in  the  case. 

There  is  an  observation  which  may  be  made  here,  though  perhaps 
somewhat  anticipatory  of  another  point  of  the  case : — A  question  was 
made  here  with  respect  to  the  practice  of  the  Court  as  to  the  time 
tor  tendering  these  documents,  to  constitute  the  foundation  of  the 
appeal.  Has  the  law  settled  any  time  within  which  these  documents 
should  be  tendered  ?  Who  is  to  settle  the  time  ?  Is  not  the  Judge 
of  the  Court  ?  Has  he  not  a  right  to  settle  the  practice  of  his  own 
Court  ?  What  does  Lord  Lyndhurst  say,  in  the  case  already 
referred  to  {Dicas  v.  Lord  Brougham)  ?  When  it  was  relied  upon 
that  the  Lord  Chancellor  had  in  that  particular  instance  altered  the 
practice  of  his  Court,  and  stress  was  attempted  to  be  laid  on  that. 
Lord  Lyndhurst  asked,  ^*  Has  not  the  Lord  Chancellor  the  power  of 
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T.  T.  1852.  altering  the  practice  of  his  Court  ?"    Mr.  Piatt  replied,  *^  Thai  bji 

general  rule  he  had."    But  Lord  Ljndhurst  replied,  **  I  have  m 

doubt  he  had  authority  for  altering  in  a  particular  caae  the  prutiee.' 

But  if  it  is  to  be  altered,  who  is  to  judge  of  that  ?  who  is  to  decide 

upon  the  proper  time  for  receiving  these  documents  ?     If  he  is  i 

Judge,  who  has  a  right  to  settle  the  practice  of  his  Court?  or  bask 

a  right  in  particular  instances  to  saj,  "  I  will  not  now  carry  out  ay 

general  rule  of  practice — I  will  not  do  it  ?"     Is  he  not  to  be  tmtad 

to  tliat  extent,  if  on  particular  occasions  he  thinks  it  not  right  to 

do  so ;  and  to  say,  '*  If  it  were  only  to  put  a  stop  to  this  niischieTOW 

'*  practice  of  postponing  these  things  to  the  last,  I  will  not  noeife 

"  this   appeal  ;   this  practice  has  gone  too  far,  of  tendering  thoe 

*'  documents  so  late,  I  will  not  receive  it  now  ?**     Was  he  not  u£a% 

judicially  ?     Was  it  not  a  matter  of  practice   for   which  he  hid 

authority  ? 

Now,  with  respect  to  the  nature  and  quality  of  all  these  sd^ 
taking  it  that  we  are  to  examine  whether  these  acts  themselves  an 
ministerial  or  judicial ;  and  when  it  comes  to  be  settled  whether  thej 
are  ministerial  oi*  judicial,  who  is  to  be  the  judge  of  that  ?  Is  it  the 
jury  or  the  Judge  ?  A  case  however  of  great  celebrity  has  beM 
referred  to,  with  a  view  to  establish  the  point  that,  although  the 
Assistant-Barrister,  as  to  certain  parts  of  his  duty,  must  be  admitted 
to  act  judicially,  and  entitled  to  the  protection  of  a  Judge  of  Recoid, 
he  must,  as  to  the  matter  in  question,  be  considered  as  a  mere  minis- 
terial officer.  No  doubt,  a  very  able  and  imposing  use  has  been  made 
of  it  in  the  argument  at  the  Bar,  as  well  as  in  the  judgments  thst 
have  been  given  in  this  Court — the  case  I  allude  to  is  Fergmoti  v. 
The  Earl  of  Kinnoul. 

Before  I  proceed  to  examine  that  case,  I  would  first  take  the 
liberty  to  make  this  observation,  that  in  general  there  is  no  mora 
dangerous  ground  for  a  judgment  than  dicta  taken  from  any  case, 
however  high  the  authority,  without  adverting  to  the  nature  and 
particulars  of  the  case,  the  very  point  the  Court  had  to  decide,  and 
the  facts  on  which  it  was  decided. 

Now  what  was  that  case  ?  It  was  a  case  in  which  the  House  of 
Lords  had  to  dispose  of  a  question  of  Scotch  Law,  respecting  the  duty 
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t>f  the  Presbytery,  to  whom  it  belonged,  to  receive  for  trial  and  to  T.  T.  1852. 

Exch,  Cham. 
decide  upon  the  qualifications  of  a  presentee  to  a  living.    A  suit  was 

instituted  in  the  Court  of  Sessions  against  the  Presbytery  for  refusing 
to  receive  the  presentee  on  trial  of  his  qualifications ;  and  it  was  by 
decree  of  that  Court  solemnly  decided  that,  in  so  refusing,  the  Pres- 
bytery had  acted  illegally,  and  they  were  ordered  to  admit  him. 
Upon  an  appeal  to  the  House  of  Lords  that  decree  was  affirmed,  and 
a  peremptory  order  for  his  admission  to  trial  was  made  and  served 
on  the  Presbytery,  who  still  persisted  in  their  refusal.  In  conse- 
quence of  which  a  suit  was  instituted  by  the  patron  (the  Earl  of 
Kinnoul)  and  his  presentee,  against  the  Moderator  (Dr.  Ferguson), 
and  the  other  members  of  the  Presbytery,  for  damages,  in  which  an 
interlocutory  judgment  was  pronounced,  declaring  that  after  the 
judgment  of  the  Court  of  Sessions,  it  was  not  competent  to  the  Pres- 
bytery to  refuse  receiving  the  presentee  for  trial,  and  decreed  that 
he  and  the  patron  were  entitled  to  damages.  From  that  interlocu- 
tory order  there  was  an  appeal  to  the  House  of  Lords,  who  affirmed 
the  judgment,  which  is  the  case  referred  to  in  9  Clarke' S^  Fin' 
nelly. 

Now  to  make  that  case  an  authority  applicable  to  the  present, 
it  should  be  shown  that  it  had  already  been  decided  between  the 
same  parties  (or  at  least  on  some  other  occasion),  by  the  House  of 
Lords,  that  an  Assistant-Barrister  was  bound  to  receive  an  appeal, 
and  that  in  contempt  of  that  decision  he  had  in  the  very  same  case, 
or  at  least  under  similar  circumstances,  refused  to  receive  an  appeaL 
The  very  defence  on  the  record  in  that  case  was,  '*  that  it  was  res 
judicata"  (p.  256).  That  was  also  the  express  ground  of  the  judg- 
ment appealed  from ;  and,  unless  I  mistake  plain  language,  was  the 
ground  of  the  judgments  of  the  noble  Lords  who  affirmed  the  decree 
below.  I  admit  there  are  passages  expressed  in  general  terms  which 
might  be  strained  to  embrace  a  case  like  the  present ;  but  they  will 
appear  to  be  so  qualified  by  other  passages  as  to  show  they  are  not 
fairly  applicable  to  the  present  case,  and  that  it  was  not  the  inten- 
tion of  their  Lordships  to  overrule  the  law  as  laid  down  by  Lord 
Tenterden — ''  That  a  Judge  of  Record  has,  by  the  law  of  England, 
^  protection  from  liability  to  action  for  any  matter  done  by  him  in 
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y^ — on  them  to  pronounce  any  judgment  on  such  a  case.     They  were 

administering  justice  in  respect  to  an  Eksclesiastical  Court  in  Scot- 
land ;  and,  be  it  noted,  that  by  the  law  of  England,  a  Judge  in  the 
Ecclesiastical  Court  in  England  is  liable  to  an  action  for  malversa- 
tion— he  is  not  treated  by  the  law  of  England  as  a  Judge  of  a  Court 
of  Record — and  therefore  if  they  had  even  in  their  minds  a  reference 
to  the  law  of  England,  they  had  a  warrant  for  their  judgment  in  the 
law  as  to  our  own  Ecclesiastical  Courts.     But  are  the  passages  cited 
from  that  case  to  be  taken  separately,  and  detached  from  the  other 
passages  to  which  I  am  now  about  to  call  attention  ?    Now,  to  begin 
with  the  Chancellor  (Lord  Lyndhurst),  p.  287,  how  does  he  open  the 
case  ?     **  There  is  one  point  which  is  perfectly  clear,  and  that  forms 
^'  the  basis  of  the  whole  proceeding  :  it  is  perfectly  clear  that  it  was 
'*  the  duty  of  the  defenders  to  take  Mr.  Young  on  trial  of  his  quali- 
'*  Bcations  as  presentee  to  the  church  of  Auchterarder ;  that  question 
"  was  decided  by  the  Court  of  Session.     It  afterwards  came  before 
*<your  Lordships'  House  by  appeal,  and  you  confirmed  the  decision. 
''  The  law  therefore  was  established  by  that  decision,  and  it  could 
'^  not  afterwards  be  controverted.  It  admitted  of  no  further  question, 
'*  no  further  appeaL"     He  says  in  another  place  (p.  281) : — "  What 
is  the  argument  of  the  appellants  in  this  case  ?    It  is  said  that  this 
was  the  decision  of  a  Court — the  Court  of  Presbytery — that  the 
« members  of  the  Court  were  acting  judicially,  and  that  acting 
*' judicially,  therefore  if  they  committed  an  error  no  action  can  be 
^^  maintained  against  them.     I  do  not  deny  that  principle  as  a  gene- 
**  ral  principle ;  and  if  they  had  admitted  that  gentleman  to  his  tiial,^ 
**  and  after  taking  him  upon  trial  had  come  to  the  conclusion  that 
'*  he  was  not  properly  qualified,  in  that  case  it  would  have  been  a 
'*  judicial  decision,  and  might  not  have  afforded  a  ground  for  sup- 
**  porting  an  action,  although  the  party  should  have  sustained  damage 
*^  in  consequence  of  it.    But  that  does  not  apply  to  the  present  case. 
**  Here  they  had  no  discretion  to  exercise — they  had  to  form  no 
*' judgment — they  were  bound  by  the  law  to  do  the  act;  they  could 
*^  appeal  to  no  tribunal.     It  was  imperative  on  them  to  accept  the 
'*  party  upon  his  thai ;  it  was  their  public  duty.     It  bears  no  ana^ 
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•"  logy,  no  resemblance  to  a  judicial  decision."     And  in  p.  293,  Lord  T.  T.  1852. 

Brougham  sajs : — **  No  discretion  is  vested  in  them  to  refuse  the 

^'  trial ;  the  law  has  been  declared  generallj,  and  in  this  particular 

**  case.     The  Court  below  and  your  Lordships  have  decided  that 

*^  there  is  no  such  discretion,  and  that  the  Presbytery  is  bound, 

**  without  any  option,  to  take  the  presentee  on  trial.*' 

The  judgment  (that  is  of  the  Court  below)  affirmed  by  the 
House  of  Lords,  by  its  form  as  completely  negatives  the  taking 
on  trial  to  be  a  judicial  act,  as  it  distinctly  declares  the  Presby- 
tery, in  refusing  a  trial,  to  have  been  acting  in  a  capacity  other 
than  judicial,  as  if  it  had  in  terms  negatived  the  one  of  these 
propositions,  and  affirmed  the  other.  It  is  true  the  possibility  of 
a  question  being  raised,  even  as  to  the  Judges  of  Superior  Courts, 
is  put  by  him  in  what  he  himself  terms  a  forced  and  extreme 
case,  but  which  is  not  followed,  nor  at  all  concurred  in,  by  any 
thing  that  fell  from  the  other  Law  Lords,  nor  was  it  at  all  neces^ 
sary  for  the  decision  of  the  case.  What  is  the  ground  taken  by 
Lord  Cottenham  ?  He  says  (p.  306)  : — "  The  principal  ground  of 
**  defence  relied  on  was,  that  they  were  exercising  certain  judicial 
**  functions,  which,  as  a  Court,  they  were  competent  to  exercise,  and 
"  that  therefore  they  were  not  liable  if  they  had  fallen  into  error  in 
**  the  exercise  of  their  judicial  functions.  The  interlocutor,  in  the 
**  Auchterarder  case,  affirmed  by  this  House,  excludes  any  such  ground 
of  argument ;"  and  Lord  Campbell  (p.  312)  : — '*  Where  the  Pres- 
bytery is  acting  judicially,  or  in  any  matter  where  its  members 
'*  have  a  discretion  to  exercise,  no  action  could  be  maintained  against 
*'  them,  at  least  without  malice  expressly  charged  and  clearly  proved.'^ 
Even  with  respect  to  Ecclesiastical  Judges,  in  Scotland,  without 
malice  being  expresly  charged  and  clearly  proved,  he  would  not 
hold  them  liable  to  an  action  by  the  law  of  Scotland.  It  is,  I  am 
persuaded,  stretching  his  Lordship's  authority  much  beyond  hig 
intention  to  apply  this  passage  in  support  of  the  action  in  the  pre- 
sent case.  Indeed  from  what  follows  immediately  after,  I  doubt  the 
accuracy  of  the  report  as  to  this  passage,  fof  he  immediately  after- 
wards says  : — "  If  they  had  taken  Mr.  Tonog  on  trial,  and  ad- 
^*  judged  that  he  was  not  qualified,  from  being  minut  suffieiens  im 
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T.  T.  1852.  ^*  Uteraturaj  or  from  any  objection  to  his  qrthodozj  or  morals,  thar 
« judgment  could  not  be  reviewed  by  any  Civil  Court,  and  oerum^ 
"  no  action  would  have  lain  against  them  on  the  allegation  that  he 
<<  was  well  qualified  and  free  from  all  objection.  Here  we  have  lo^ 
''  exception  of  malice  expressly  charged  and  clearly  proved."  Agtia 
he  says : — "  As  to  the  ministerial  act,  which  may  be  initiatory  to  t 
''judicial  proceeding,  he  is  not  yet  clothed  vdth  the  judicial  cba- 
"  racter." 

Are  we  to  say,  in  the  case  before  us,  that  the  Assistant-Baristeris 
not  clothed  with  the  judicial  character  from  first  to  last  ?  I  can  have 
no  hesitation  therefore  in  saying  that,  whether  we  look  to  the  point 
decided  in  that  case,  or  to  the  judgments  pronounced  on  the  occasioii, 
we  are  not  to  take  it  as  a  guide  for  our  judgment  in  a  case  such  ti 
we  have  before  us.  It  is  for  the  House  of  LfOrda  to  say  whether 
they  will  apply  that  law  as  it  is  pressed  upon  us  to  the  Courts 
of  Record  in  England  and  Ireland.  But  until  they  do  ao,  in  my 
humble  judgment,  it  cannot  authorise  us  to  deprive  the  Judges  of 
the  land  of  the  protection  and  privilege  to  which  they  have  hitherto 
been  entitled  under  the  law,  for  the  benefit  of  the  law  itself  and 
of  the  public. 

There  was  another  matter  introduced  in  the  discussion  of  this 
case  as  furnishing  an  argument  from  analogy,  and  that  was  the 
supposed  liability  of  the  Judges  to  an  action  for  not  signing  a  bill 
of  exceptions.  That  I  confess  has  always  appeared  to  me  as  the 
kind  which  may  bo  said  to  be  ignotum  per  ignoHut.  But  it  has 
already  received  so  full  an  answer  by  the  observations  of  those  who 
preceded  me,  that  I  do  not  think  it  necessary  to  go  into  it  further. 

I  have  now  disposed  of  the  principal  points  in  this  case,  arising 
on  the  charge  of  the  learned  Judge  at  the  trial,  namely  the  privi* 
lege  of  the  defendant,  as  the  Judge  of  a  Court  of  Record,  in  respect 
to  the  act  complained  of,  as  done  in  the  course  of  a  judicial  pro- 
ceeding. But  it  has  been  further  contended  (and  this  rather  on  the 
Bench  then  at  the  Bar),  that  he  is  not  entitled  to  take  advantage 
of  this  defence  by  a  direction  to  the  jury ;  that  as  the  point  was- 
open  on  the  record,  the  defendant  being  sued  as  Assistant-Barrister^ 
the  case  should  have  been  sent  to  the  jury  and  the  defendant  left  to 
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move  in  arrest  of  judgment;  and  this  brings  us  to  the  fourth  point  T.  T.  1852. 

Exch.  Cham. 
I  proposed  to  discuss.  ^— v- — ' 

WARD 

This  objection  has  been  rested  on  the  authority  of  the  case  of  ^^ 

Lumby  v.  Alldai/y  in  which  the  learned  Judge  nonsuited  the  plaintiff  fukkman. 
in  an  action  of  slander,  as  the  words  were  not  actionable ;  and  the 
nonsuit  was  set  aside,  on  the  ground  that  the  objection  appeared  on 
the  record,  and  should  have  been  taken  advantage  of  in  arrest  of 
judgment.  It  may  be  observed  that  was  the  case  of  a  nonsuit ;  but 
it  may  well  be  doubted  whether  this  case  be  an  authority  for  a  party 
who  has  himself  joined  in  a  requisition  to  the  learned  Judge  to  give 
a  direction ;  what  that  direction  should  be  is  another  question,  and 
is  open  to  him  to  argue,  but  to  object  to  the  form  of  the  proceeding 
is  scarcely  so.  The  authority  of  the  case  itself  may  however  well 
be  doubted,  when  we  refer  to  Whiiworth  v.  Hall  (a).  That  was 
an  action  for  maliciously,  and  without  probable  cause,  suing  out 
a  commission  of  bankruptcy  against  the  plaintiff:  Plea,  not  guilty. 
At  the  trial,  plaintiff's  Counsel  having  stated  the  case,  defendant's 
Counsel  objected  that  the  action  was  not  maintainable,  because  it 
was  not  averred,  nor  could  it  be  proved,  that  the  commission  was 
superseded.  The  learned  Judge  thought  the  objection  fatal,  but 
refused  to  nonsuit  the  plaintiff,  on  the  ground  that  the  defendant 
ought  to  have  demurred  to  the  declaration.  The  following  Term,  a 
rule  having  been  obtained  for  entering  a  nonsuit,  cause  vras  shown, 
and  it  was  argued  that  the  want  of  an  averment  that  the  com- 
mission was  superseded  was  good  ground  for  demurrer;  and  the 
defendant  not  having  demurred,  the  learned  Judge  was  right  in 
refusing  to  nonsuit.  But  Parke,  J.,  held,  if  the  objection  was  fatal, 
the  learned  Judge  ought  to  nonsuit,  and  the  rule  was  made  absolute. 
In  this  case  the  learned  Judge  did  not  nonsuit,  for  the  plaintiff 
refused  to  submit  to  a  nonsuit,  and  called  for  a  direction,  which 
had  the  same  effect  as  a  nonsuit,  for  which  Whiiworth  v.  Hall 
would  have  been  an  authority;  and  the  learned  Judge  in  this 
case  had  the  authority  of  Lord  Ljrndhurst  for  the  course  he  took. 
His  Lordship  received  the  evidence  for  the  plaintiff,  and  heard 
the  point  argued,  whether  the  defendant  had  the  privilege  of  a 

(a)  2  B.  &  A.  G95. 
VOL.  2.  68  L 
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T.  T.  1852.  Judge  of  Record,  and  thus  expressed  himself  :^^'  I  haye  had  as 

Ejtch.  Cham, 

''doubt  upon  this  from  the  first;  I  am  clearly  of  opinion  thst 
«<this  action  cannot  be  maintained;"  and  directed  the  juzy  aeeor- 
dingly. 

But  a  distinction  has  been  taken  between  the  ease  of  DieoM  i. 
Lord  Brougham  and  the  present  case.  The  declaration,  it  is 
said,  in  Dicas  v.  Lord  Brougham^  was  good,  and  it  was  only  upon 
the  evidence  it  appeared  that  the  action  was  not  sustainable;  but 
that  the  declaration  in  this  case  is  bad.  It  might  be  sufficient 
to  say  that  Whitworik  v.  Hall  was  an  answer  to  that  obseiratioB. 
But  is  it  because  the  plaintiff  has  put  on  the  file  a  bad  declaralion, 
and  the  action  appears  also  in  evidence  to  be  untenable,  that  the 
defendant  is  to  be  deprived  of  the  benefit  which  he  woold  have 
if  there  had  been  a  good  declaration  ? 

It  has  also  been  said,  that  a  Judge  at  Nisi  Prius  has  only  to  tiy 
the  issue  in  fact  joined  between  the  parties.  But  what  was  the 
issue  here  ?  It  was  whether  the  defendant  was  guilty  or  not  gniltj 
of  a  misfeasance.  If  the  issue  in  fact  becomes  dependant  upon 
an  issue  in  law,  does  it  not  become  the  duty  of  a  Judge  to  direct  tbe 
jury  as  to  the  verdict  they  should  find ;  with  his  opinion,  that  the 
act  complained  of  could  not  sustain  an  action  ?  Was  he  to  leave 
it  to  the  jury  to  find  the  defendant  guilty  on  their  oaths?  Why 
put  the  defendant  to  the  disadvantage  of  moving  in  arrest  of  judg- 
ment after  a  verdict,  when  the  Judge  is  of  opinion  that  there  is 
no  case  for  a  verdict,  and  the  plaintiff  desires,  as  he  has  a  right  to 
do,  to  try  the  validity  of  that  opinion  by  a  bill  of  exceptions  ?  and 
shall  he  be  allowed,  if  the  Court  concur  in  that  opinion^  to  try  back 
merely  for  the  purpose  of  saying  the  matter  should  be  decided  in 
another  form  ?  I  confess  this  appears  to  me  quite  decisive  against 
allowing  this  objection  now  to  prevail,  even  lyere  there  an  exception 
pointed  to  it,  which  I  do  not  find  there  is. 

But  there  yet  remains  a  view  of  this  case  which  entitles  the 
defendant  to  hold  his  verdict ;  and  that  brings  me  to  the  considera- 
tion of  tiio  plaintiff's  third  exception,  namely,  that  the  Judge  should 
have  told  the  jury,  if  they  believed  the  evidence  on  the  part  of  the 
plaintiff,  they  ought  to  find  a  verdict  for  him.    This  supposes  the 
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defendaot  to  be  responsible  for  a  breach  of  duty,  and  I  am  willing  T.  T.  1852. 

^       _      -        ,  ._  .      ,  ,  ,     -  Exch,  Cham, 

80  to  take  it.     But  I  ask,  what  evidence  is  there  beyond  the  mere 

refusal  to  receive  the  appeal,  to  show  such  a  breach  of  duty  as  is 
charged  by  the  declaration,  "that  the  defendant,  contriving  and 
"  wrongfully  intending  unjustly  to  injure  and  oppress  the  plaintiff, 
^'  and  to  prevent  him  from  appealing,  and  not  regarding  his  duty 
'^  as  such  Assistant-Barrister,  or  the  statute  in  that  case  made  and 
"  provided,  or  the  law  of  the  land,  absolutely  refused  to  take  said 
"  appeal  ?"  What  is  the  evidence  ?  That  the  Sessions  commenced 
at  Gal  way  on  Friday,  the  3rd  of  November  1851 ;  that  the  civil-bill 
business  ended  on  Saturday,  and  the  criminal  business  commenced 
on  Monday.  We  have  therefore  the  acting  of  the  Assistant-Bar- 
rister as  a  Civil  Judge  terminating  on  Saturday.  Now,  I  admit,  for 
argument  sake,  that  he  went  through  the  whole  ceremony  of  pre- 
paring these  documents  ;  at  the  same  time,  he  does  not  tell  us 
any  thing,  whether  the  documents  set  out  the  nature  or  particulars 
of  the  service  of  the  names  of  the  securities ;  it  is  not  alleged  or 
proved  that  they  were  named,  and  a  variety  of  other  things  are 
not  shown.  I  will  pass  over  that,  and  I  will  take  for  granted  that 
he  gave  it  to  the  Assistant-Barrister  on  Monday  evening,  after 
it  appeared  that  the  Crown  book  had  been  ruled,,  and  the  Crown 
business  all  finished,  and  that  the  whole  of  the  civil-bills  had  been 
disposed  of  by  twelve  o'clock  on  Saturday,  and  that  he  had  lodged 
his  other  appeals  on  the  first  Friday.  Now,  I  will  take  every  part 
of  that  as  proved ;  I  will  take,  in  addition  to  it,  by  the  evidence  of 
attorneys  of  thirty  years  standing,  that  the  Assistant-Barrister  had 
been  in  the  practice  of  receiving  appeals  after  the  civil  business 
had  ended.  There  was,  however,  no  evidence  whatever  given  (as 
in  the  case  of  Dicas  v.  Lord  Brougham)  of  any  rule  of  the  Court, 
or  any  rule  of  law  regulating  the  practice,  to  show  that  the  Assist- 
ant-Barrister was  bound  to  receive  appeals  under  the  circumstances 
in  which  this  was  tendered :  as  far  as  we  have  evidence,  it  was 
matter  of  pure  discretion  or  courtesy  on  his  part  whether  to  receive 
them  under  the  circumstances  in  which  this  appeal  was  tendered. 
Taking  every  tittle  of  evidence  that  was  given  with  this  considera- 
tion, that  he  was  as  an  Assistant-Barrister  sworn  to  act  impartially 
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WARD 
V, 
FREEMAN. 


T.  T.  1662.  and  justly,  and  therefore  entitled  to  the  presamption  that  he  would 
V— ^,— .^'  80  act,  what  is  there  in  the  evidence  in  this  case  on  which  to  leave 
it  to  the  jury  to  sny  on  their  oaths  that  he  acted  wilfully  and  wrong- 
fully, with  the  design  and  purpose  of  injuring  the  plaintiff— thit 
such  was  the  defendant's  motive,  that  it  was  no  miatake^  no  reiiiitl 
for  any  justifiable  reason  ?  I  say  therefore,  taking  the  case  on  the 
ground  of  this  exception,  there  is  no  ground  for  quarrelling  with 
the  direction  of  the  learned  Judge. 

I  regret  to  suy  that  this  case  goes  out  of  our  hands  withoat  a 
deliberate  judgment  upon  the  ruling  of  the  learned  Judge  upon  the 
main  point  of  it ;  and  the  more  so,  because  I  believe  that  if  judgmeot 
had  been  given  on  that  point,  and  had  not  gone  off  on  what  is  called 
the  second  point,  tliat  the  judgment  of  the  Court  would  have  been 
very  different  from  what  it  is.  It  may,  however,  have  been  occa- 
sioned by  a  desire  to  dispose  of  the  case  on  any  other  ground  thaa 
the  privilege  of  Judges.  Hut  I  confess  for  my  own  part,  though 
feeling  that  delicacy,  I  trust,  I  think  we  should  also  give  efTeei  to 
another  feeling,  and  that  is,  the  feeling  of  upholding  a  privilege 
which  is  for  the  benefit  of  the  administration  of  the  law,  at 
least  as  much  as  it  is  for  the  protection  of  the  Judges.  I  am 
not  squeamish  on  that  subject.  I  do  not  hesitate  to  claim  for  them, 
and  desire  to  sustain,  a  privilege  and  protection  which  had  existed 
from  the  earliest  annals  of  the  law,  which  had  been  claimed  and 
maintained  by  its  brightest  ornaments,  and  its  wisest  and  most 
learned  sages.  I  do  not  desire  or  feel  it  necessaiy  to  decline  the 
privilege  which  had  been  upheld  and  asserted  by  Lord  Coke,  Lord 
Holt,  Lord  Mansfield,  Lord  Tenterden,  Lord  Lyndhurst^  Lord 
Downes,  Chief  Justice  Bushe,  and,  *'  though  last  not  least,**  hut 
in  dignity,  but  not  least  in  weight  and  authority,  the  hite  revered 
and  learned  Serjeant  Warren.  I  do  not  decline  to  uphold,  with  the 
utmost  firmness,  and  maintain  that  high  privilege,  nor  do  I  think  it 
will  redound  to  or  advance  the  dignity  or  credit  of  Judges  (includ- 
ing the  Assistant-Barristers)  to  put  them  in  this  position,  which, 
imder  the  Inte  Act  of  Parliament,  Uiey  may  be  placed  in,  to  descend 
from  the  Bench  into  the  witness-box,  and  there  (to  use  a  vulgar 
phrase)  to  clear  themselves  from  the  imputation  of  perjury.    I  do  not. 
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WARD 

V, 

FREEMAN. 


under  such  circumstances,  desire  to  strip  them  of  the  presumption   T.  T.  1862. 

Exeh  Cham, 
which  the  law  makes  in  their  favour,  and  to  which  I  think  thej  have     < L. ^ 

shown  themselves  entitled  through  a  long  course  of  years,  and  of  which 

I  am  sorry  to  think  they  should  now  be  about  to  be  stripped ;  not,  I 

think,  tending  in  any  manner  to  improve  the  administration  of  the 

law,  or  ndvnnce  the  cause  of  justice.     I  hope,  though  the  attaint  of 

jurors  is  gone  by,  it  is  not  about  to  be  renewed  (in  the  shape  of  an 

action  on  the  case)  against  the  Judges  ;  and  I  should  grieve  to 

think  that  that  was  to  be  the  result  of  this  judgment. 

However,  there  is  one,  a  further,  topic  which  at  this  moment 
occurs  to  me,  which  I  had  passed  by,  on  which  I  think  I  ought  to 
make  an  observation ;  it  was  the  view  pressed  by  my  Brother 
Grek.ne  in  the  able  and  learned  judgment  which  he  gave ;  it  waa 
this,  that  we  now,  as  a  Court  of  Error,  have  not  only  to  rule  the 
exceptions,  but  to  give  judgment  on  the  whole  record.  In  his  view 
tliii  Trimleston  case  is  perfectly  conclusive  on  that  point.  I  think 
that  we  now,  seeing  tliere  is  a  bad  declaration,  an  unsustainable 
cause  of  action,  ought  not  to  grant  a  venire  de  navo^  for  no  possible 
purpose  but  to  have  another  trial,  and  a  verdict  found,  the  judgment 
on  which  must  be  arrested,  according  to  what  I  collect  to  be  the 
opinion  of  the  majority  of  the  Judges,  if  they  had  not  felt  it  right  to 
decide  the  case  on  the  point  of  form. 

However,  according  to  the  judgment  of  the  majority  of  this  Coort, 
though  on  different  grounds,  the  judgment  of  the  Court  of  Queen's 
Bench  must  be  reversed. 

Judgment  reversed. 


Note. — An  appeal  having  been  lodged  against  this  judgment,  the  record  was 
according] J  removed  to  the  House  of  Lords ;  hat  before  ftirther  proceedings  wer» 
taken,  the  plamtiff  in  error,  Mr.  Freeman,  died,  and  the  soit  thereby  abated.  The 
dpath  of  a  plaintiff  in  error,  before  errors  assigned,  is  an  abatement  of  the  writ  of 
error  ip8o  facto ;  and  any  proceedings  upon  that  writ  of  error  wonld  be  a  mere 
nullity.  But  if  the  plaintiff  in  error  die  after  errors  assigned,  the  writ  does  not 
abate  (  Tidd's  Pr,  p.  1 1 63).  There  being  neither  verdict  or  judgment  in  this  case, 
both  having  been  set  aside  by  the  decision  of  the  Court  of  Exchequer  Chamber 
awarding  a  venire  de  novo,  the  cause  stood  in  the  same  position  as  if  the  defendant 
had  died  after  issue  joined  and  before  trial. 
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T.  T.  1852. 

CommonPUag, 


M'AULET,  Executor  of  LEDWEDGE, 

DALTON. 

{Common  Pbat.) 
May  25,  29. 

Where  the       Assumpsit,  bj  the  plaintiff,  as  executor  of  one  Simon  Ledwidge^  to 

plaintiff,  an 

executor,  had  recover  the  sum  of  £45  alleged  to  be  due  hj  the  defendant  to  plaiuu^ 

after  the  de-  ,  *•        i  «  •  i» 

ceaae   of  the  ^  such  executor,  for  the  use  and  occupation  of  certain  premiNS 

a  parol  letting  situate  in  North  King-street  in  the  citj  of  Dublin,  for  one  year  and 

Mt^f  a  ho™  *"^*^^'  ^ndXii^  the  Ist  day  of  January  1852.   The  defendant  pleaded 

and  premises,  th^  general  issue.    The  case  was  tried  before  Richards,  B.,  on  the 
part  of  the  tes-  °  »      "» 

tator*8  assets;  3rd  of  May  1852,  in  the  Consolidated  Nisi  Prius  Court.     At  the 
Held,  that  the  "^ 

action  for  use  trial,  the  plaintiff,  being  examined  in  support  of  his  o^virn  case,  proTed 
and    occupa- 
tion was  pro-  that  Simon  Ledwidge,  who  was  the  owner  of  the  house,  carried  ob 
pcrly  brought  , 

by  the  plaintiff  business  in  it  up  to  the  time  of  his  death,  which  occurred  abont 

sentatiye  ca-    twelve  years  previous  to  the  trial.     That  the  defendant  was  in  hii 

'^"^^*  employment  up  to  the  time  of  his  death,  since  which  period  the 

defendant  continued  in  possession,  and  paid  rent  to  the  plaintiff  for 

several  years,  at  the  rate  of  £30  a-year.    That  the  plaintiff  received 

the  rent  as  executor  of  S.  Ledwidge,  and  passed  receipts  to  him  for 

it  from  time  to  time,  although,  on  the  receipts  being  produced,  the 

rent  was  not  expressed  to  be  received  in  that  character.  The  plaintiff 

also  proved  that  one  and  a-half  year's  rent  was  due  at  the  time  when 

the  action  was  brought.     On  cross-examination  he  stated  that  he 

believed  the  defendant  did  not  hold  any  portion  of  the  premises  prior 

to  Ledwidge's  death;  but  that  the  defendant,  at  the  time  he  took 

the  premises,  was  aware  that  the  plaintiff  was  executor  of  Simoo 

Ledwidge. 

The  plaintiff  having  closed  his  case,  Counsel  for  the  defendant 

called  on  the  learned  Judge  to  nonsuit  the  plaintiff,  on  the  ground 

first,  that  there  was  no  evidence  that  the  premises  occupied  by  the 


COMMON  LAW  REPORTS. 


543 


defendant  were  held  by  S.  Ledwidge  for  a  chattel  teim  ao  as  to  pass  T.  T.  1 852. 

to  his  executors ;  secondly,  that  admitting  the  interest  of  Ledwidge 

in  the  premises  in  question  to  be  a  chattel  one,  yet  inasmuch  as  the 

contract  was  entered  into  by  the  plaintiff  after  the  death  of  Ledwidge, 

the  action  should  have  been  brought  by  the  plaintiff  in  his  indivi* 

dual,  and  not  in  his  representative,  capacity ;  and  thirdly,  that  there 

was  no  evidence  of  the  plaintiff  being  the  personal  representative  of 

Ledwidge. 

The  learned  Judge  declined  to  nonsuit  the  plaintiff,  being  of 
opinion  that  the  receipt  of  rent  by  the  executor  of  Ledwidge  for  so 
many  years  was  evidence  that  the  premises  were  held  as  chattel 
property  by  Ledwidge ;  and  that  there  was  also  evidence  to  go  to 
the  jury  that  it  was  in  his  representative  character  the  plaintiff 
had  set  the  premises  to  the  defendant ;  but  reserved  liberty  to  the 
defendant  to  move  to  have  a  nonsuit  entered  in  case  the  Court 
should  be  of  opinion   that  he  should  have  adopted  that  course. 

The  defendant  then  went  into  evidence  in  support  of  another  line 
of  defence,  which  did  not  become  material;  and  the  jury  ultimately 
found  a  verdict  for  the  plaintiff  for  £30.  A  conditional  order  having 
been  obtained  by  the  defendant  to  enter  a  nonsuit  pursuant  to  the 
leave  reserved — 


Macdonogh  (with  whom  was  O'Driscoll)  now  showed  cause* 
He  cited  Catherwood  v.  Chaband  (a)  ;  1  Chitty  on  PUad.^  6th  ed., 
pp.  22,  23. 

W.  Bourke  and  Jordan,  in  support  of  the  conditional  order. 

The  action  should  have  been  brought  by  the  plaintiff  in  his  indi- 
vidual, and  not  in  his  representative,  capacity.  The  test  by  which 
to  determine  the  question  is,  who  would  be  entitled  to  the  rent  in 
the  event  of  the  death  of  the  plaintiff,  his  own  executor  or  the  admi- 
nistrator de  bonis  nan  of  Simon  Ledwidge  ?  The  case  of  Dnte  v. 
Bayly e  (b)  shows  that  under  such  circumstances  it  would  pass  to  the 
plaintiff's  executor.  In  that  case  an  Kdministrator,  possessed  of  a 
term  left  by  the  testator,  made  an  under-lease,  reserving  rent  to 


(a)  1  B.  &  C.  UK). 


(b)  1  Freeman,  892. 
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T.  T.  1852.  himself,  his  erecutors,  administratora  and  assigns;  and  it  whUI 
-  that  upon  his  death  his  executor  was  entitled  to  the  rent^  and  Mt 

the  administrator  de  bonis  non  of  the  intestate ;  and  Hale^  C  J. 
DALTON.  says: — '^The  administrator  hath  a  double  capacity  in  him  wki 
"  he  makes  this  lease — one  in  his  own  rights  and  another  in  rigbt  of 
''  the  intestate,  and  although  he  hath  this  term  whollj  in  right  of  tk 
"  intestate,  jet  when  he  makes  this  lease,  he  hath  power  to  diipoR 
"  of  the  whole ;  and  by  making  a  lease  of  part,  he  doth  appropiiife 
"  that  to  himself,  and  divides  it  from  the  rent,  and  hath  the  mtxa 
"  his  own  right."  This  case  is  cited  and  approved  of  in  Kdhf  t. 
Shaw  (a).    The  case  of  Hatter  ▼.  Lard  Arundell  (b)  waa  also  dtoi 

O'Driscollf  in  reply. 

The  case  of  Drue  v.  Baylye  is  distinguishable*  There  the  plaintiff 
had  reserved  part  of  the  assets  and  appropriated  them  to  himad£ 
The  same  observation  applies  to  the  case  of  Kielfy  v.  Shaw. 

Cut.  ad.  vmiL 


May  29, 


The  judgment  of  the  Court  was  now  delivered  by — 

MONAHAN,  C.  J. 

We  arc  of  opinion  that  there  are  no  grounds  for  this  applicatioiL 
At  the  time  when  the  case  of  Drue  v.  Baylye  was  decided,  the  mle 
of  law  was  supposeil  to  be  that,  where  a  contract  'was  entered  ioto 
with  an  executor,  in  that  case  he  should  bring  the  action  upon  thst 
contract  in  his  own  right,  and  not  in  his  representative  capacity. 
Accordingly,  in  several  of  the  cases  put  by  Lord  Hale  in  his  judg- 
ment in  the  case  of  Drue  v.  Baylye  ;  for  instance,  the  case  in  which 
the  executor  sells  a  horse  the  property  of  his  testator.  It  was  then 
supposed  that  the  action  'for  the  recovery  of  the  horse  should  be 
brought  by  the  executor  in  his  private  capacity,  and  not  as  executor. 
But  the  rule  of  law  has  in  latter  times  been  altered  in  that  respect; 
and  there  can  be  no  doubt  now  that  where  an  executor  sells  a  portion 
of  the  assets  of  the  testator,  and  brings  an  action  for  the  price,  be 
may  bring  that  action  either  in  his  own  right  or  in  his  representative 
capacity.     The  only  question  at  present  before  us  in  this  case  is, 

(a)  ]  Ir.  Com.  Law  Rep.  225.  (6)  S  B.  «  F.  11. 
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>vhcther  where  the  action  is  brought  for  the  use  and  occupation  of  T.  T.  1852. 
what  was  the  chattel  property  of  the  testator,  and  vested  in  the 
executor  as  such,  the  executor  is  bound  to  bring  the  action  in  his 
individual  character,  or  has  the  option  of  suing  in  his  own  right,  or 
in  his  representative  capacity,  according  as  he  may  choose  ?  The  point 
decided  in  Dr%^  v.  Baylye{d)  was,  that  where  an  administrator 
makes  an  under-lease  of  lands  held  for  a  term  for  years,  left  by  the 
intestate,  and  expressly  reserves  the  rent  to  himself,  his  executors, 
administrators  and  assigns,  and  there  is  nothing  to  show  that  he 
made  the  lease  in  his  representative  character,  there  he  must  sue  in 
his  individual  capacity.  That  point  was  also  decided  in  Kelly  v. 
Shaw  (b). 

But  we  think  that  these  cases  have  no  application  to  a  parol 
letting  by  an  executor,  qua  executor,  not  reserving  rent  to  himself, 
his  executors,  administrators  and  assigns,  but  reserving  the  rent 
generally ;  because  where  the  rent  is  reserved  generally,  it  follows  the 
nature  of  the  reversion. 

We  do  not  think  the  rule  in  that  case  of  Drue  v.  Baylye  is  to 
be  extended  to  cases  like  the  present,  as  it  was  conceded  there  that 
the  reversion  still  constituted  a  portion  of  the  testator's  assets,  and 
as  such  was  vested  in  his  personal  representative — ^producing  this 
anomaly,  that  the  reversion  was  vested  in  one  party,  and  the  rent 
during  the  continuance  of  the  under-lease  in  another. 

The  question  here  is,  was  the  learned  Judge  right  in  allowing 
the  case  to  go  to  the  jury,  or  should  he  have  nonsuited  the  plaintiff? 
And  that  depends  upon  this,  namely,  whether  there  was  any  evi- 
dence to  go  to  the  jury  that  the  rent  had  been  paid  to  the  plaintiff 
in  his  representative  capacity  or  not.  We  think  the  learned 
Judge  was  right  in  permitting  the  case  to  go  to  the  jury,  inasmuch 
as  there  was  in  our  opinion  evidence  to  go  to  them  that  the  rent  had 
been  paid  to  the  plaintiff  as  executor,  and  that  therefore  at  his 
death  it  would  not  pass  to  his  personal  representative,  but  to  the 
administrator  de  bonis  non  of  the  testator.  The  cause  shown  must 
therefore  be  allowed  with  costs. 

Cause  allowed,  with  costs. 


(a)  1  Freeman,  392. 
VOL,    2. 


(6)  1  Jr.  Com.  Law  Bep.  225. 

69  I. 
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E.  T.  1 852. 

Comnum  Pleat. 


FORREST  V.  MAHER. 

Mays. 

A  defendant     O'Driscoll  moved  that  the  judgment  by  default,  obtained  in  this 

baving  a  coun-  ^     o  ^  -» 

try  residence,    causc  by  the  plaintiff,  might  be  rectified,  by  expuDinnff  tberefiron 

but  occupying  "^  '        «  >     .^         k-       e     a 

lodfdDgti  in       the  sum  awarded  for  costs,  on  the  ground  that  the  cauae  of  action 

Dul)iln  at  the 

commence-        arose  in  the  city  of  Dublin,  and  that  the  plaintiff  and  defendant  were 

iiient  of  the 

action,  is  not    at  the  commencement  of  the  action  both  resident  there,  within  the 

latter  place,      meaning  of  the  14  &  15  Vic,  c.  57*     The  writ  of  summons,  whidi 

within  the 

meaning  of  the  ^^  ^^  ^^^^  issued  on  the  30th  of  January  1852,  indorsed  for  the 

w^«  to  ktc.  g^^  ^f  £j2.  28.  lOd.,  and  judgment  was  marked  upon    the  26tfa 
of  February  1842,  for  that  sum.    The  affidavit  of  the  defendant, 
made  to  ground  the  motion,  stated  that  the  deponent^  having  made 
arrangements  for  liis  permanent   residence   in    Dublin    for  some 
months,  led  his  house  at  Tertulla  on  or  about  the   Ist  of  October 
1851,  and  took  lodgings  in  Molesworth-street*  at  which  place  he 
continued  to  reside  permanently  until  the  27th  of  December  1851, 
when  he  went  back  to  Tertulla  for  a  short  period,  but    returned 
again  to  Dublin  on  the  2 Ist  of  January  1852,  and  had  since  the  last 
mentioned  period  continually  resided  in  Dublin,  at  No.  34  Kildare- 
street,  and  was  not  absent  from  Dublin  from  the  21st  of  January 
up  to  the  time  of  swearing  his  affidavit,  with  the  exception  of  ab- 
sence of  a  few  days,  not  exceeding  ten  days,  in  London,  and  a 
few  days  at  Tertulla ;  during  the  greater  portion  of  which  period 
the   defendant's  wife  occupied  his  said   lodgings,  and    his   ietten 
and  parcels  were  regularly  sent  there.      The  affidavit  also  stated 
the  deponent's  belief  that  the  plaintiff  was  aware  of  the  fact  of  the 
defendant  being  resident  in  Dublin,  inasmuch  as  the  writ  of  sum- 
mons was  served  upon  the  defendant  at  his  lodgings  in  ELildare- 
strect.     The  affidavit  of  the  plaintiff's  attorney  stated,  that  he  had 
heard  and  believed  that  while  the  defendant  was  lodging  in  Molea- 
worth-street  he  occupied  two  rooms  as  furnished  lodgings,  and  that 
his  lodgings  in  Kildare-street  consisted  of  only  two  or  three  fur- 
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nished  apartments,  which,  from  the  information  which  the  deponent  E.  T.  1852. 

CowmonPUas. 

had  received,  he  believed  were  rented  only  during  the  defendant's 
occupation,  and  that  the  defendant  had  not  always  occupied  the 
same  apartments  in  the  house,  which  was  let  out  to  different  lodg- 
ers. The  affidavits  both  of  the  plaintiff  and  his  attorney  stated, 
that  at  the  time  of  the  issuing  of  the  writ  they  believed  that  the 
defendant  was  resident  at  TertuUa  House.  Several  other  facts, 
leading  on  the  one  hand  to  establish,  cuid  on  the  other  to  disprove, 
notice  of  the  defendant's  residence  after  the  service  of  the  writ, 
were  stated  in  the  affidavits  at  both  sides,  which  it  is  not  material 
to  mention. 


Drury^  for  the  plaintiff. 

The  defendant  had  not  such  a  residence  in  Dublin  as  would 
entitle  him  to  be  sued  as  such,  under  the  14  &  15  Vic.  c.  57*  Ad- 
mitting that  a  lodger  may  be  a  resident  within  the  meaning  of  that 
statute,  it  is  clear  he  must  be  a  permanent  lodger,  and  not  merely  a 
person  who  occupies  lodgings  for  a  temporary  purpose.  This  con- 
struction has  been  given  to  the  parallel  section  of  the  9  &  10  Vie, 
c.  95,  s.  '128,  the  English  County  Courts  Act,  in  Maedaugall  v. 
Patterson  (a).  In  that  case,  Jervis,  C  J.,  is  reported  to  say: — 
**  Each  case  must  depend  upon  its  particular  circumstances ;  but 
**  where  a  party  has  a  permanent  place  of  dwelling,  we  do  not  think 
''  that  he  dwells,  in  the  sense  of  that  word  as  used  in  the  statute,  at 
"  a  place  where  he  has  lodgings  for  a  temporary  purpose  only." — 
[MoNAHAN,  C.  J.  The  only  question  is,  if  the  defendant  occupied 
lodgings  at  the  commencement  of  the  action,  he  does  not  come 
within  the  meaning  of  the  Act,  even  assuming  that  he  was  a  mere 
temporary  resident.] 


0*DriscoU,  in  reply. 

The  Court  is  called  upon  virtually  to  overrule  their  own  decision 
in  the  case  of  Snow  v.  Irwin  (ft),  in  which  they  decided  that  a 
person  occupying  lodgings  was  a  resident  within  the  meaning  of  the 
Civil-bill  Act.     The  66th  and  67th  sections  show  that  it  was  in- 


(a)  13  Jur.  1108. 


(6)  2  Jr.  Com.  Law  Rop.  378. 
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£.  T.  1862.  tended  to  include  them.    If  it  was  intended  to  have  confined  its 

CotHmonPUas. 

y^— ^     operation  to  the  case  of  permanent  lodgers,  it  would  have  been  so 

FORREST 

expressed. 


MAHER. 


MONAHAN^   C.  J. 

We  are  of  opinion  that  this  motion  must  be  refused.    At  the  same 
time,  we  do  not  intend  in  any  manner  to  question  the  propriety  of 
our  former  decision  in  the  case  of  Snow  v.  IrwiUy  in  which  we  held 
that  a  lodger  might  be  a  resident  within  the  terms  of  the  statute. 
But  by  the  very  terms  of  the  65th  section  of  the  Civil-bill  Act,  no 
decree  shall  be  made  by  any  Assistant-Barrister,  "  unless  it  ^all  be 
*<  proved  that  the  house  or  place  of  residence  in  which  the  defendant, 
^*  or  in  case  of  more  than  one  defendant,  in  which  one  of  the  de- 
"  fendants,  shall  at  the  time  of  such  service  have  usually  resided,  or 
**  that  the  office,  warehouse,  counting-house,  shop,  factory  or  place 
^*  of  business  of  the  defendant,  or  one  of  the  defendants,  is  situate 
^'  within  such  division  of  the  county  where  the  said  Court  is  held,  at 
"  which  the  said  defendant,  or  the  said  defendants,  shall  be  required 
"to  appear.**     Therefore,  at  the  commencement  of  the    suit,  the 
defendant  must  usually  reside  within  the  jurisdiction  of  the  As- 
sistant-Barrister's Court.     Now  in  this  case,  the  defendant  at  the 
commencement  of  the  action  had  his  usual  residence  in  the  county  of 
Tipperary.  He  says  he  came  to  Dublin  with  the  intention  of  perma- 
nently residing ;   but  it  appears  that  if  he  entertained  that  intention 
he  did  not  carry  it  into  effect,  for  after  remaining  in  lodgings  in 
Dublin  for  two  months  he  returned  to  his  country  place,  and  again 
returned  to  Dublin  and  took  lodgings  in  a  different  street.      We  are 
of  opinion,  therefore,  that  the  defendant's  lodgings  in  Molesworth- 
street   were  not  his   usual  residence  within   the  meaning  of  the 
statute ;  and  that  the  Recorder  or  Assistant-Barrister  would  have 
no  more  jurisdiction  to  make  a  decree  against  him  than  he  would 
against  a  gentleman  who,  having  his  residence  in  Galway,  should 
stay  at  a  hotel  in  Dublin  for  a  night,  on  his  way  to  London.     This 
motion  must  therefore  be  refused,  with  costs. 

Motion  refused,  with  costs. 
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E.  T.  1852. 

Exchequer, 


CAHILL  v.  VERNER. 


(Exchequer,) 


AprUdO, 


Case,  against  a  Sheriff,  for  a  false  return.     On  the  trial  before  the  In  an  action 

on  th6  case. 
Chief  Baron,  it  appeared  that  a '  writ  of  ca.  sa.  had  issued  against  against  a 

one  John  Gibson,  on  the  2nd  of  July  1850.     It  came  to  the  defen-  f^^^  retom  of 

dant's  hands  on  the  4th  or  5th  of  the  same  month,  and  bore  this  ^  the'mea^ 

indorsement: — "The  defendant  resides  with  his  mother,'  near  the  jjj^^-^. 

town  of  Carrickmacross  in  the  county  of  Monaghan."     The  Sheriff  *^®  **^^^ 

returned  non  est  inventus.    It  further  appeared,  that  at  the  time  the  custody  to  the 

plaintiff,  and 

Sheriff  received  the  writ,    the  defendant  in  the  execution  was  ill  it  lies  on  the 

plaintiff  to 

(almost  in  the  last  stage  of  consumption),  and  confined  to  the  house  give  some 

evidence  from 

or  garden  attached  to  it;  that  about  the  middle  of  July  he  was  re-  which  the  jnry 

moved  to  Rosstrevor,  in  another  county,  for  the  benefit  of  his  health  ;  ^^^  yalne, 

that  he  remained  there  until  the  end  of  August,  when  he  returned  ^  ^?^oant 

to  the  neighbourhood  of  Carrickmacross,  and  died  in  a  few  days,  "*       ''"'• 

Where  the 
during  that  time  being  confined  to  bed.     It  also  appeared  that  he  jmy  have 

found   their 
had  embarked  in  a  profession,  but  that  the  state  of  his  health  pre-  verdict  on  a 

vented  him  from  prosecuting  it ;   and  there  was  no  evidence  that  he  pie,  £e  Court 

was  possessed  of  any  property.  aside"^i^d*di- 

There  was  no  evidence  that  the  Sheriff  had  made  any  attempt  to  ^i  *  ^^^ 

execute  the  writ.  The  indorse- 

ment on  the 
Tlie  Chief  Babon  told  the  jury,  that  the  questions   for  them  writ  described 

the  defendant 

were,  whether  the  Sheriff  had  used  reasonable  diligence  in  endea-  in  the  ezecu- 

vouring  to  execute  the  writ,  and  if  not,  the  value  of  the  custody  ^g    ^^ 

to  the  plaintiff,  supposing  it  had  been  executed  ?    The  jury  found  ^^^^  ^^  ^^J^ 

for  the  plaintiff  the  full  amount  marked  on  the  writ.     Counsel  for  ^^  ^"'^"^ 

the  defendant,  at  the  trial,  also  objected  that  the  indorsement  on  ^^^  of  Mo- 

•*  naghan:  — 

the  writ  was  insufiicient,  under  the  43rd  and  l64th  General  Orders  BM—^  suf- 
ficient descrip- 
tion, inasmuch 
IIS  the  Sheriff  made  no  objection  to  it  on  receiving  the  writ,  and  showed  by  hiB  re- 
turn that  he  was  in  no  doubt  as  to  the  person. 
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K  T.  1852.  but  the  Chief  Baron  overruled  this  objection,  reserving  hknk 
the  defendant  to  move.  . 


Fitzgibhon  on  a  former  day  obtained  a  conditional  oider  to  » 
aside  the  verdict,  as  being  against  law  and  the  weight  of  evidenee. 
and  inasmuch  as  there  was  no  evidence  to  warrant  the  jury  in  fiidl- 
ing  a  verdict  for  more  than  nominal  damages. 


J,  Z>.  FUzgerald  (with  him  R.  Armstrong)  now  showed  came. 
The  proper  questions  were  left  to  the  jury,  and  they  were  tkt 
proper  tribunal  to  decide  them.     The  questions  were  entirelj  fv 

them. 


Fitzgibhon  and  Shegag,  contra. 

There  was  no  evidence  that  the  custody  of  the  execution  debtor 
would  have  been  of  any  value  to  the  plaintiff,  nor  that  the  defen- 
dant had  any  property  whatsoever :  Wiley  ▼.  JBireh  (a) ;  Baht  t. 
Wingfield  {h) ;  Clifton  v.  Hooper  (c) ;  WUliamM  v.  Moti^  ((fy 
In  an  action  on  the  case  (unlike  an  action  of  deht  for  an  esQspe)^ 
the  plaintiff  is  bound  to  show  the  actual  damage  he  sustuned: 
Sedgwick  on  Damages,  p.  580,  and  the  cases  there  cited. 

But  further,  the  facts  show  no  default  in  the  Sheriff;  and  thwf- 
fore  there  ought  to  have  been  a  verdict  for  him.  If  not,  the 
verdict  should  have  been  for  nominal  damages,  because  there  wae 
no  loss  to  the  plaintiff  proved,  on  the  defective  indorsement  of  the 
writ :  Kenwick  v.  Manning  («). 


Amutrongy  in  reply. 

Prima  facie,  the  amount  of  the  writ  is  the  measure  of  damages, 
and  it  lies  on  the  opposite  party  to  displace  it.  The  plea  and  evi- 
dence thereon  in  WiUy  v.  Birch  showed  that  no  loss  could  possiblT 
have  been  sustained  by  the  plaintiff.  The  onue  prohandi  was  on 
the  Sheriff;  and  the  jury,  having  all  the  evidence  before  them  were 
justified  in  finding  as  they  did. 

(a)  4  Q.  B.  50<».  (fc)  4  Q.  B.  580. 

(r)  G  Q.  B.  580.  (,/)  4  M.  &  W    146 

(0  1  Dow.  r.  C.  59.  **• 
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PlGOT,   C.  B. 

We  think  the  verdict  in  this  case  ought  not  to  stand.  We  do 
not  approve  of  the  verdict ;  but  we  should  not  set  it  aside  on  that 
ground  alone ;  for  if  the  jury  formed  their  opinion  on  right  prin- 
ciples, they  were  the  proper  judges.  But  I  think  they  took  a 
mistaken  view  of  the  principle  on  which  they  acted  in  this  case. 
I  left  it  to  them  to  say  what  the  custody  was  worth.  It  is  clear 
upon  the  evidence  that  it  was  not  worth  the  sum  marked  on  the 
writ.  The  circumstances  of  the  case  were  peculiar— -[states  them.] 
The  defendant  in  the  execution  was  not  proved  to  have  possessed  any 
property,  and  there  were  no  elements  in  the  evidence  to  lead  to  the 
conclusion  that  his  custody  would  be  worth  the  amount  in  the  writ. 
We  think  therefore  the  jury  were  wrong  in  the  principle  they  ap- 
plied to  ascertain  the  damages,  viz.,  the  amount  marked  on  the  writ. 
We  do  not  say  that  the  jury  should  have  had  evidence  in  money 
numbered  of  the  value  of  the  custody ;  they  might  derive  it  from 
a  consideration  of  the  circumstances  of  the  party.  We  shall  not 
direct  a  verdict  for  nominal  damages  to  be  entered  except  by  consent, 
but  unless  there  be  such  consent  we  shall  set  aside  the  verdict  and 
direct  a  new  trial. 

With  respect  to  the  question  of  the  insufficiency  of  description  on 
the  writ,  we  do  not  yield  to  that  objection.  The  Sheriff,  after  re- 
ceiving the  writ,  sought  for  no  more  specific  information,  and  left 
the  plaintiff  under  the  impression  that  the  party  was  known  to 
him,  and  by  his  return  he  shows  that  he  knew  the  person  intended. 
We  must  therefore  hold  the  description  substantially  sufficient. 


E.  T.  1852. 
Exchequer, 


Greene,  B.,  concurred. 
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Exchequer. 


ELIZABETH  HELEN  CROKER,  Executrix  of 
JOHN  CROKER,  deceased,  v.   JAMES  WALSH. 


May  1. 


ABsampmt,  on  This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as  execn^ 
stated  and  ^^  ^f  John  Croker,  deceased,  for  recovery  of  the  amount  of  two 
^  „  ,*  10  Us,  for  £12.  10s.  9d.,  and   £5.  6s.  1  Id.,  respectively,  and 

Held,  an  »         t  .f* 

I  O  U  not     bearing  date  the  SOth  day  of  August  1850.    These  I  O  Us  were 
sufficient   evi- 
dence to  sns-  respectively  passed  to  the  plaintiff  by  the  defendant  for  rent,  which 
tain  the  count, 
where  it  ap-  accrued  due  out  of  the  lands  of  Firmorent,  in  the  county  of  Kildare, 

pears    it    was 

extorted  from  during  the  lifetime  of  the  late  John  Croker,  up  to  the  Slst  of  July 

the  defendant,    |q<^ 
.or  given  under   ^  °^^' 

that  neira^e  "^^^  declaration  contained  the  common  money  counts,  and  the 
5*  d^M*"°°  count  on  an  account  stated  with  the  plaintiff  as  executrix. 

The  defendant  pleaded  the  general  issue,  and  served  notice  of 
set-off  for  a  sum  due  from  the  said  John  Croker  in  his  lifetime,  and 
by  the  said  plaintiff  as  executrix,  for  board  and  lodging,  mainte- 
nance and  residence,  of  Mr.  Thomas  Cooke,  the  agent,  steward  and 
manager  of  the  said  John  Croker  during  his  lifetime,  from  the  1 9th 
day  of  November  1848  to  the  20th  day  of  May  1849,  and  for  cash 
given,  and  goods  sold  and  delivered  by  the  said  defendant  to  the 
said  Thomas  Cooke,  and  to  his  orders  as  such  agent,  steward  and 
manager  for  the  said  John  Croker,  deceased,  from  the  1 5th  day  of 
March  1849  to  the  25th  day  of  January  1850. 

The  action  was  tried  before  the  Lord  Chief  Baron  and  a  com- 
mon jury,  during  the  after-sittings  of  Michaelmas  Term  1861.  The 
facts  of  the  case  were  as  follow,  viz. : — Mr.  William  Molony,  who 
had  acted  as  agent  for  Mr.  Croker  during  his  lifetime,  and  for  the 
plaintiff  since  his  death,  proved  that  it  had  been  the  custom  of  the 
estate  to  allow  Thomas  Cooke,  the  steward  to  said  lands,  to  pay  the 
labourers  their  wages  by  written  orders  on  the  defendant,  which 
orders  when  produced  were  allowed  as  cash  to  the  defendant  in  the 
settlement  of  his  rent,  but  that  Cooke  had  no  further  authority.  The 
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defendant  had  borrowed  a  sum  of  money  from  the  said  Molony,  and  £.  T.  1 852. 

Exchequer, 
for  the  purpose  of  securing  the  repayment  of  it  had  deposited  with 

him  a  lease,  which  Molony  refused  to  give  up  until  the  defendant 
would  sign  the  said  two  I  O  Us  for  the  rent  due  to  the  plaintiff  as 
executrix  of  Croker,  although  the  money  lent  to  the  defendant  had 
been  repaid.  The  defendant  did  accordingly  sign  the  I  O  Us,  and 
the  lease  was  delivered  to  him.  The  defendant  on  that  occasion  also 
claimed  to  be  entitled  to  set  off  his  demand  against  the  demand  for 
rent,  and  which  exceeded  it  in  amount.  It  appeared  that  the  de- 
fendant had  furnished  three  accounts  to  Cooke,  in  which  he  claimed 
the  subject-matter  of  the  set-off  as  a  personal  claim  against  him,  and 
not  against  Croker.  It  also  appeared  that  an  account  had  been 
furnished  by  the  defendant  to  Croker,  and  settled  in  his  lifetime, 
of  a  later  date  than  the  date  of  the  last  item  comprising  the  set- 
off, in  which  account  none  of  the  items  of  set-off  were  claimed  as 
a  credit  against  Croker.  It  was  admitted  by  the  defendant  that 
the  rent  was  due  by  him  at  the  time  he  passed  the  I  O  Us. 

The  Lord  Chief  Baron,  in  charging  the  jury,  left  to  their  con- 
sideration two  questions : — 

First — Whether  the  subject-matter  of  the  set-off  was  the  debt 
of  the  said  John  Croker,  or  the  personal  debt  of  the  said  Thomas 
Cooke  ?  and  directed  them  to  find  for  the  defendant,  should  they  be 
of  opinion  that  the  credit  was  given  to  Croker. 

Second — Whether  at  the  time  the  I  O  Us  were  signed  by  the 
defendant,  coercion  was  resorted  to  by  the  plaintiff's  agent,  Mr. 
Molony,  by  the  detention  of  the  said  lease  of  the  defendant  ? — 
and  if  they  should  be  of  opinion  that  such  coercion  was  resorted  to, 
his  Lordship  informed  them  that  in  law  it  amounted  to  duress,  and 
vitiated  the  I  O  Us,  and  accordingly  that  they  should  find  for  the 
defendant. 

The  jury  found  for  the  defendant;  and  on  being  asked  by  the 

learned  Judge  on  what  grounds  they  had  done  so,  stated  it  was  because 

they  believed  the  1 0  Us  had  been  signed  under  the  threat  of  l^taining 

the  lease ;  but  they  further  stated  that  they  were  of  opinion  that  the 

set-off  was  a  debt  due  by  said  Thomas  Cooke,  and  not  by  the  said 

John  Croker,  to  said  defendant. 

VOL.  2.  70 
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E.  T.  1862.       On  the  13th  of  January  1862,  a  conditional  order  was  obtained 

Exchequer, 

by  the  plaintiff—"  That  the  verdict  had  for  the  defendant  at  the 

''Nifli  Prius   Sittings  after  last  Michaelmas  Term   be  set  aside, 

'*  and  instead  thereof  a  verdict  be  entered  for  the  plaintiff  for  the 

"amount  of  his  demand,   pursuant  to  the  leave  reserved  by  the 

"  learned  Judge  at  the  trial,  on  the  ground  of  the  misdirection  of 

"  the  learned  Judge ;  or  that  said  verdict  be  set  aside  and  a  new 

"  trial  be  had,  on  the  ground  of  the  said  verdict  being  against  law 

"  and  evidence,  and  against  the  weight  of  evidence,  unless  cause,"  &c. 


Z#cy,  with  G.  Fitzgibbon,  now  showed  cause  on  behalf  of  the 
defendant. 

There  b  no  count  for  the   rent :   the  plaintiff  must  therefore 
recover  on  the  account  stated  and  settled,  or  not  at  all :  Feftenmaytr 
v.  Adcoek  (a).    Parke,  B.,  there  said  : — "  An  I  O  U  is  no  more  proof 
"  of  money  lent  by  the  party  holding  it  to  the  party  sought  to  be 
"  charged  by  it,  than  of  goods  sold  and  delivered  by  one  to  the 
"  other  ;  and  unless  it  is  evidence  of  an  account  having  been  stated 
"  between  them,  it  proves  nothing  at  all."    Curtis  v.  Richards  {b) ; 
Douglas  v.  Holmes  (c).    I  O  Us  are  merely  evidence  of  the  admis- 
sion of  a  debt,  but  admissions  made  on  compuLiion  are  not  evidence 
of  an  account  stated :  Tuciker  and  another^  assignees  of  Hickman 
a  bankrupt^  v.  Barrow  (d) ;    Lubbock  v.  Tribe  (e).     RoUes  Abr^ 
p.  687,  tit.  Dures  cT Imprisonment.     Money  extorted  by  duress  of 
goods  may  be  recovered  in  an  action  for  money  had  and  received. 
In  Wakefield  v.  Newbon{f\  Lord  Denman,  in  his  judgment,  said:— 
"  It  may  produce  circuity  of  action ;  but  the  evil  of  allowing  extor- 
"  tion  by  means  of  a  wrongful  detention  of  goods  would  be  mucli 
"  greater,  and  the  wrongdoer  has  no  right  to  complain  when  he  is 
"  compelled  to  restore  money  which  he  was  warned  that  he  had  no 
"  right  to  extort." 

Macdonoghy  with  him  W.  C.  King^  in  support  of  the  order. 

If  there  were  a  sum  of  money  due  to  a  person  who  refused  to  de- 

(a)  16  M.  &  W.  449. 

(6)  1  M.  &  G.  46;  S.  C.  1  Sc.  New  Rep.  155. 

(c)  12  Ad.  &  EI.  641.  (rf)  7  B.  &  C.  628. 

(e)  3  M.  &  W.  607.  (/)  «  Q-  B-  240. 
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liver  up  deeds  until  paid,  and  the  debtor  pay  in  consequence,  he  £.  T.  185 '2. 

x^»  -,  -  Exchequer. 

cannot  recover  the  money  back :  Chtt.  on  Cantr,  p.  192 ;  2  InsL 

p.  482  ;  Bac.  Abr^  tit.  Duress^  A.  The  principle  laid  down  in  the 
books  referred  to,  and  in  the  older  authorities,  is  that  inability 
to  refuse  must  exist,  or  such  circumstances  that  a  firm  and  prudent 
man  would  not  resist.  It  must  be  duress  of  person,  not  of  goods : 
Skeate  v.  Beale  (a).  Lord  Denman  there  said : — "  But  the  fear 
"  that  goods  may  be  taken  or  injured  does  not  deprive  any  one  of 
*'  his  free  agency  who  possesses  that  ordinary  degree  of  firmness 
''  which  the  law  requires  all  to  exert." — [Pigot,  C.  B.  If  an  I  O  U 
were  a  contract,  this  case  would  fall  within  those  authorities 
which  decide  that  a  duress  of  goods  does  not  invalidate  a  con- 
tract ;  but  an  I  0  U  is  only  evidence  of  an  account  stated — an 
admission  of  a  debt,  but  made  here  under  such  circumstances  as  to 
rebut  its  effect. — Greene,  B.  The  proposition  id,  can  an  admis- 
sion made  under  the  circumstances  be  regarded  as  an  admission  ?] — 
An  admission  cannot  be  invalidated  by  any  circumstances  of  duress. 
Three  propositions,  at  all  events,  are  necessary  to  be  maintained  in 
cases  of  this  kind  ;  first,  liability  of  extortioner  to  discharge  some 
duty,  as  here  to  give  up  the  deed ;  secondly,  some  urgent  occasion 
for  the  thing  retained ;  thirdly,  the  debt  not  rightfully  due :  Wake' 
field  V.  Newbon  (b). 


Counsel  for  the  plaintiff  resumed. 

The  question  is,  was  there  such  duress  as  to  preclude  the  I  O  U 
from  being  evidence  on  an  account  stated  ? — [Pennefatheb,  B. 
The  question 'appears  to  me  to  be  this : — ^where  an  I  O  U  was  given 
by  the  defendant,  accompanied  by  the  protestation  that  he  had  a 
cross-demand,  which  left  no  rent  dae,  whether,  leaving  duress  out 
of  consideration  altogether,  such  an  admission  would  be  evidence  of 
an  account  stated?] — Leaving  duress  out  of  the  question,  there  is  an 
admission  of  the  debt,  good  to  support  the  account  stated.  Where 
there  are  several  transactions  between  parties,  cui  account  may  be 
stated  on  foot  of  any  one  of  them  :  Chit,  on  Contr^  4th  ed.,  p.  562, 
and  cases  there  referred  to,  as  to  duress  vitiating  a  contract. 


Majf  3. 


(«)  3  r.  &  D.  5^7. 


(6)  6  Q.  B.  276. 
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Exchequer, 


The  cases  referred  to,  where  money  paid  under  certain  circum- 
stances  has  been  recovered  back,  are  distinguishable  in  this  respect, 
the  debt  was  not  due.  Duress  has  no  effect  where  the  debt  is  due : 
Ailee  and  others  v.  Backhouse  (a).  Lord  Abinger  there  said,  that  on 
an  examination  of  all  the  cases,  it  would  be  found  that  they  were 
cases  of  this  nature : — *^  Where  property  has  been  unlawfully  seized 
**  or  unlawfully  detained,  for  the  purpose  of  enforcing  the  payment  of 
<<  money  that  was  not  due.  In  all  those  cases  (and  there  is  a  great 
**  series  of  them)  the  party  against  whom  the  goods  have  been  un- 
**  lawfully  seized  or  detained  is  entitled,  after  payment  of  the  money, 
*'  to  bring  an  action  for  money  had  and  received,  to  try  the  right." 


Fitzgibbofiy  in  reply. 

Li  considering  the  effect  of  the  I  0  Us  in  evidence,  the  object  for 
which  they  were  given  must  not  be  lost  sight  of.  They  were  given 
in  order  to  procure  the  possession  of  a  lease.  To  hold  that  under  the 
circimistances  they  admitted  the  debt,  would  be  to  give  them  an 
effect  different  from  that  intended  by  the  party  who  signed  them. 
They  were  given  alio  intuitu;  the  case  must  be  decided  on  that 
ground,  without  involving  at  all  the  question  of  duress. 

PiooT,  C.  B. 

We  are  all  of  opinion  that  the  cause  shown  must  be  allowed.  It 
is  conceded  that  the  plaintiff  must  recover  on  ^e  count  on  an  account 
stated,  or  not  at  all;  it  is  therefore  unnecessary  to  consider  what 
would  be  the  effect  of  the  evidence  if  the  declaration  had  been 
different.  The  question  lies  within  very  narrow  limits,  and  it  is 
simply  whether  these  I  0  Us,  given  for  a  claim  for  rent  admitted 
to  be  due,  are,  under  the  circumstances,  conclusive  evidence  of  an 
account  stated  ?  That  they  are  prima  facie  evidence  of  an  account 
stated  and  settled,  is  perfectly  clear — that  the  demand  on  foot  of 
which  they  were  passed  still  existed,  and  that  they  were  regularly 
signed  by  the  defendant,  were  conceded  facts  in  the  case ;  and  in 
the  absence  of  any  proof  on  the  part  of  defendant,  the  plaintiff's 
demand  would  have  been  fully  sustained.  It  is  unnecessary  for  u» 
to  say  what  would  have  been  the  effect  of  these  I  O  Us  if  there  had 


(c)  3  M.  &  W.  633. 
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CROKER 

V. 
WALSH. 


been  a  count  for  rent  in  the  declaration;  but  if  it  were  necessary,  £.  T.  1852. 

I  should  have  no  hesitation  in  saying,  thai  they  would  clearly  import     v^^-v ' 

an  admission  of  a  liability  on  the  part  of  the  defendant  to  the 
amount  of  rent  claimed  by  the  plaintiff.  They  would  be  evidence 
that  so  much  rent  was  due  to  a  certain  period,  and  that  a  tenancy 
existed  ;  for  it  appears  on  the  face  of  the  documents  themselTCS  that 
they  were  passed  for  the  rent  due  by  the  defendant  out  of  certain 
lands,  and  up  to  a  certain  time.  I  make  these  observations,  as  I  think 
it  very  important  to  guard  against  the  idea  that  the  authority  of  that 
class  of  cases  which  decide  that  vouchers,  I  0  Us,  and  documents 
of  that  nature,  close  a  case  between  the  parties  to  them,  is  intended 
to  be  even  in  the  slightest  degree  questioned  by  our  present  judg- 
ment. This  is  a  peculiar  case — and  the  question  now  before  the 
Court  is,  not  the  amount  of  rent  appearing  due  upon  the  evidence, 
but  whether  there  exists  a  debt,  the  amount  of  which  was  settled 
upon  the  statement  of  an  account  between  the  parties  on  foot  of  this 
or  any  other  transaction  ?  Now,  has  there  been  an  account  stated 
and  settled  between  the  parties  to  this  action  ?  and  did  the  defendant 
admit  that  he  owed  the  amount  ?  The  rule  of  law  is  quite  settled, 
that  the  consideration  of  a  simple  contract  debt  sought  to  be  reco- 
vered in  an  action  on  an  account  stated  may  be  inquired  into,  so  as 
to  enable  the  party  to  show  the  circumstances  under  which  that 
contract  was  created ;  and  although  a  party  will  not  be  permitted  to 
unravel  the  several  accounts,  the  settlement  of  which  is  the  ground 
of  the  action,  yet  he  will  be  permitted  to  prove  that,  although  primd 
facie  such  a  transaction  was  evidence  of  the  existence  of  a  debt,  still 
in  point  of  fact  no  debt  existed.  It  may  also  be  open  to  the  party 
charged  to  show  that  that  account  which  is  primd  fade  evidence  of 
his  liability  was  stated  in  reference  to  what  in  reality  did  not  con- 
stitute a  debt,  and  that  it  was  obtained  under  such  circumstances  as 
to  destroy  its  effect.  If  a  party  claim  an  arrear  as  due  and  owing 
to  him  on  foot  of  some  demand,  it  is  open  to  the  party  charged  to 
show  that  no  debt  in  reality  is  due,  and  therefore  no  arrear.  The 
principle  is  the  same  in  this  case.  Again,  the  debt  might  be  due  by 
u  third  person,  and  on  that  circumstance  being  established,  the  case 
would  fail.  The  plaintiff  in  the  present  case  seeks  to  recover  a 
sum  of  money  undoubtedly  due ;  but  he  has  rested  his  claim  solely 
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K.  T.  1852.  u|H>n  tlie  count  ou  an  account  stated,  and  if  he  fail  to  adduce  eii- 

< -^ — '     dence  udoquute  to  sustain   that  count,  he   cannot   recover.    He 

consideration  in  this  case  is  not  questioned  ;  but  the  defence  ii^  thtt 
the  I  O  Us  in  question — which  are  the  only  evidence  to  sustain  tk 
count  on  an  account  stated — do  not  disclose  what  the  real  naturs  of 
the  transaction  hetween  the  parties  was :  the  queation  then  for  the 
consideration  of  the  Court  reduces  itself  to  this  point — ^wbetksr 
these  I  O  Us  are  a  voluntary  admission  of  a  debt  due  bj  tke 
defendant,  or  whether  they  were  given  aiio  iniuiiu  ?  We  are  of 
opinion  tliat  the  evidence  given  is  sufficient  to  establish  the  fsct  tint 
they  were  not  given  voluntarily,  and,  if  not,  there  was  no  Hm;— mm 
of  an  existing  debt.  The  documents  in  question,  then,  coupled  wiU 
the  circumstanced  under  which  they  were  given,  do  not  afford  evi- 
dence of  a  voluntary  udmibsion.  Let  us  refer  to  the  evidence,  to  ice 
how  the  case  stands  as  reganls  this  alleged  admission.  One  of  the 
documents  relied  u|M)n  to  creati'  this  liability  is    as   follows: — 

«•  Dublin,  July  30,  18501 
**  1  O  U  the  sum  of  twelve  pounds,  ten  shillings  and  nine  penee 
"  sterling,  lM*ing  the  amount  of  rent  due  by  me  out  of  the  lands  of 
*'  Firmorent,  to  the  Inte  John  Croker,  Esq^  up  to   the  1 3th  of  Jaij 

''  1850.  "Jambs  Wauh. 

••  To  Mrs.  Helen  Croker." 

The  other  document  was  for  i,'5.  66.  1  Id.,  and  was  drawn  in  the 
snme  wny,  and  signed  by  t)ie  defendant.  When  those  documents  were 
presented  to  the  def«*udant  he  refused  to  sign  them,  on  the  ground 
that  he  liad  cross  demands  against  the  plaintiff  for  a  larger  amount; 
and  although  the  fmding  negatived  that  cross  demand,  still  it  can 
hardly  be  contended  that  the  defendant,  under  the  circumstaneeii 
admitted  a  balance,  when  in  fact  he  denied  there  was  any  debt.  The 
nature  of  the  transaction  was  this  : — The  defendant  says,  *'  I  admit 
'*  I  owe  you  a  certain  sum  for  rent,  but  you  owe  me  a  greater  sum; 
'*  the  balance  is  due  to  mo."  That  cannot  be  held  to  establish  the 
fact  that  the  defendant  owed  a  specilic  sum  as  a  debt,  and  so  snstaia 
the  count  on  an  account  stated.  The  claim  made  by  the  defendant 
at  the  time,  and  which  was  not  adjusted  when  the  I  O  Us  were  giYen, 
negatives  the  import  of  the  admission.  The  plaintiff's  agent  takes 
the  I  O  Us,  but  says,  **  I  reject  the  document  containing  your  croai 
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demand.''    The  inference  to  be  drawn  is,  that  although  the  defendant  E.  T.  1852. 
allowed  him  to  keep  the  documents  as  evidence  of  a  liability  to  that 
amount,  he  nevertheless  reserved  his  claim,  which,  if  well  founded, 
would  leave  the  plaintiff  his  debtor. 

Ad  to  the  other  point  in  this  case,  thai  the  documents  were  given 
not  as  an  admission,  but  for  another  purpose,  is  admitted  by  Molony, 
and  proved  by  the  defendant.  It  is  admitted  that  when  the  defen- 
dant asked  for  his  lease,  Molony  refused  to  surrender  it  until  he 
signed  the  I  O  Us  in  question.  The  I  O  Us  were  then  given  in 
order  to  get  possession  of  the  lease.  These  circumstances  negative 
the  fact  of  any  settlement  of  accounts  between  the  parties,  or  the 
presumption  that  the  defendant  admitted  a  specific  sum  to  be  due  by 
him.  In  every  case  of  accounting  it  is  necessary,  ex  vi  termtnt,  that 
a  specific  amount  should  be  ascertained  as  the  debt ;  and  it  has  been 
held  that  where  a  single  debt  existed,  a  clear  admission  of  that  debt 
amounted  to  evidence  of  an  account  stated  between  the  parties.  But 
in  the  present  case  there  were  clearly  cross  demands  between  the 
parties ;  and  it  is  also  clear  that  they  had  not  been  finally  adjusted. 
In  leaving  the  case  to  the  jury,  I  told  them  that  if  they  were  of 
opinion  there  was  not  a  voluntary  admission  of  a  debt  on  the  part 
of  the  defendant,  but  that  he  gave  them  for  the  purpose  of  getting 
up  his  lease,  they  did  not  amount  to  an  account  stated.  The  jury 
found  accordingly  that  there  was  no  admission  of  the  debt,  on  the 
ground  that  the  I  O  Us  were  extorted  from  him.  And  although 
the  jury  also  found  that  the  cross  demand  made  by  the  defendant 
was  unfounded,  as  the  goods  procured  by  Cooke  were  for  himself, 
and  not  for  the  plaintiff,  stiU  the  plaintiff's  case,  that  there  was  an 
account  stated,  was  unsustained,  and  accordingly  the  jury  found  for 
the  defendant.  That  the  jury  were  properly  directed,  all  the  Court 
agree,  and  also  that  every  portion  of  the  application  is  wholly  unte- 
nable. In  deciding  this  case  we  are  not  to  be  understood,  as  I  have 
already  intimated,  as  placing  any  bar  in  the  way  of  the  plaintiff  from 
bringing  her  action  to  recover  the  amount  of  rent  admitted  to  be  due, 
if  she  may  be  so  advised. 

Pennefatuer,  B.,  and  Greene,  B.,  concurred. 


Allow  the  cause  shown,  with  costs* 
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Exch,  Cham, 


Cytitqutv  tfj^atnAer. 


REGISTRY  APPEALS.* 


AGNEW,  Appellant;  REILLY,  Respondent. 

Jan,  19« 

A  claimant     "^^s  was  an  appeal  from  the  decision  of  the  Assistant-Barrister  of 
fiction  on*Ae  *^®  countj  of  Antrim,  made  at  the  last  Registry  Sessions,  and  the 

Hat  of  voters    following  facts  appeared  on  the  statement  of  the  Barrister : — 
for  a  borough,  ° 

for  "  a  house        The  respondent,  Patrick  Reilly,  of  Joy-street,  Belfast,  had  lus 

11  George's- 

lane,  and  a     qualification  on  the  list,  as  for  a  house  11   George's-lane,  and  a 

house  55  Joj- 

street ; "  and    house  55  Joy-street.    It  appeared  that  Reilly  occupied  in  immediate 

occnpied  in     succession  the  two  houses  above  specified,  for  more  than  twelve 

immediate 

succession  the  o^onths  prior  to  the  20th  of  July  1852,  and  that  he  still  continued 
^)re  °SS^       ^  occupy  the  house  55  Joy-street,  and  had  paid  all  the  poor-rates 

twelve  months  ^^^^  ^^^^  payable  out  of  the  said  several  premises.     At  the  time  of 
pnor  to  the  *^  ^  ^ 

20A  of  July    the  last  rate,  in  June  1852,  for  the  time  being,  the  rating  of  the 
1852,  and  that  '  '  ©»  © 

he  still  conti-  Joy-street  premises  was  in  the  name  of  a  person  called  Charles 

nued  to  occupy 

the  house  in  Swann,  of  the  net  annual  value  of  £12 ;  and  in  the  September  rate 

Joy-street,  /.         ^  . 

and  had  paid  of  1851,  the  rating  of  the  Georges-lane  premises  was  in  the  name 

due  out  of  the  of  Edward  Gray,   of  the   net  annual   value  of  £14.     It   further 

Prcmiflcfl  *  hut 
in  the  last  rate  &ppe&i^d  that  on  the  4th  of  August  1852,  a  claim  was  served  by 

iSng  ^JumT    I**^rick  Reilly  the  respondent,  on  the  Guardians  of  the  Poor,  to 

185^  the  Joy-  ^^^  Ynm  by  name  in  respect  of  a  house  55  Joy-street.     At  the 

was  rated  in 

the  name  of  another  person  than  the  claimant,  at  the  net  annual  value  of  £12;  and 
in  the  previous  rate  (September  1851 )  the  rating  of  the  George's-lane  premises  was 
also  in  the  name  of  another  person,  at  a  net  annual  value  of  £14.  On  the  4th  of 
August  1852,  the  claimant  served  notice  on  the  Guardians  of  the  Poor  to  rate  him 
by  name  in  respect  of  the  Joy-street  premises. — Held,  that  it  was  not  necessary  for 
the  claimant,  relying  on  a  successive  occupation,  to  have  included  in  the  claim  the 
two  sets  of  premises. 

Held  also,  that  the  claim  made  on  the  4th  of  August  was  made  in  proper  time, 
inasmuch  as  the  claimant  was  qualified  by  relation  on  the  20th  of  July,  all  his  rates 
being  then  paid. 

♦   MONAHAN,    C.    J.  ;   PiGOT,    C.    B.  ;    PeNNEFATHER,   B.  ;    ToRBENS,    J.  ; 

Jackson,  J.;  Ball,  J.,  and  Greene,  B.,  presiding. 
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revision  before  the  Barrister,  it  was  objected,  firstly,  that  the  claim  H-  T,  1853. 

Ejtch.  Cham. 
should  have  embraced  the  George's-lane  premises ;  and  secondlj,     >— — v— ' 

beillt's 
that  the  claim  was  not  served  in  time.     The  Barrister  overruled        cask. 

both  objections,  and  retained  the  name  on  the  list. 


Macdonogh  and  Meade  appeared  on  behalf  of  the  appellant.  The 
Senior  Counsel  was  about  proceeding  to  slate  the  appeal,  when — 

Carleton  {amicus  Curia)  intimated  that  it  was  the  privilege  of 
Junior  Counsel  to  open  the  case. 

Button^  who  appeared  for  the  respondent,  stated  that  in  England 
only  one  Counsel  was  heard  on  Registry  Appeals,  and  it  would  be 
a  hardship  to  impose  on  a  client  the  necessity  of  employing  two 
Counsel. 

Carleton. — The  practice  adopted  in  England  is  founded  on  the 
practice  before  the  Privy  Council;  but  the  hearing  of  Regbtry 
Appeals  in  Ireland  is  grounded  on  the  practice  of  the  Exchequer 
Chamber,  where  the  Junior  invariably  opens  the  proceedings.  He 
referred  to  13  &  14  Fic,  c.  69,  s.  74. 

MONAHAN,  C.  J. 

If  there  be  two  Counsel  engaged,  the  Junior  should  go  on ;  but  as 
no  rule  has  been  established  as  to  the  practice  in  hearing  Registry 
Appeals,  we  will  not  consider  it  essential  that  two  Counsel  should 
be  employed.  Doubtless,  if  the  Exchequer  Chamber  practice  be 
followed,  the  Junior  has  the  right :  unless  he  waive  that  right  he  is 
entitled  to  proceed. 

Meade  accordingly  went  on. — The  objections  here  made  are  two- 
fold— first,  that  Reilly,  claiming  as  successive  occupier  of  two  sets  of 
premises,  was  not  properly  rated ;  and  secondly,  that  he  was  not  vir- 
tually rated  in  respect  of  the  premises  successively  occupied.  The 
first  question  turns  upon  the  13  <&  14  Ftc,  c.  69,  ss.  5  &  7.*   The  first 


*  13  &  14  Fee,  c.  69,  s.  5 : — "  And  be  it  enacted,  that  in  addition  to  those  now 
qualified  by  law  to  register  and  vote  at  any  election  of  a  member  or  members  to  serre 
in  Parliament  for  any  dty,  town  or  borough  in  Ireland,  in  virtue  of  any  qualifi- 
cation not  requiring  occupation,  eveiy  male  person  of  full  age,  and  not  subject  to 
VOL.2.  71    L 
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H.  T.  1853.  set  of  premises  occupied  by  Reillj  was  in  GeorgeVlane ;  for  these 

' '     he  is  not  rated  at  all,  and  yet  he  claims  as  successive  occupier.    The 

sbillt's 
CASB.        words  in  the  5th  section,  '^  such  occupier,''  do  not  refer  to  the  pre- 
mises, but  to  the  occupier,  and  Reilly  should  have  been  in 


mny  legal  incap«dtj,  who  shAll  oocapj,  as  tenant  or  owner,  within  anj  dtj,  town. 
or  borough  in  Ireland,  letnming  a  member  or  memben  to  ferre  in  Pariiament, 
any  lands,  tenements  or  hereditaments,  and  shall  be  rated  under  die  last  rate  for 
the  time  being,  under  an  Act  of  the  1st  and  2nd  yean  of  die  reign  of  her  pietnt 
Majestj,  intituled  '  An  Act  for  the  more  eflectual  relief  of  the  destitute  poor  in 
Ireland,'  or  anj  Act  or  Acts  amending  the  same,  as  ficcupier  of  such  lespectife 
lands,  tenements  or  hereditaments,  at  a  net  annual  ralue  of  X8  (v  upwards,  shall, 
if  duly  registered  according  to  the  provisions  hereinafter  contained,  be  entitled  to 
rote  at  any  election  of  a  member  or  members  to  serre  in  Parliament  for  the  cxty, 
town  or  borough  within  which  such  respectiye  premises  shall  be  situated ;  pn>- 
yided  that  no  such  person  shall  be  so  registered  in  any  year  unless  he  shall  have 
been  such  occupier  for  the  space  of  twelve  calendar  months  next  before  the  9th 
day  of  November  1850  (as  regards  the  register  for  the  year  1861),  or  next  before 
(in  any  succeeding  year)  the  20th  day  of  July  in  such  year,  and  shall  on  or  before 
the  dOth  day  of  September  1850  (as  regards  the  register  for  the  year  1851),  and 
shaU  (in  any  succeeding  year)  on  or  before  the  1st  day  of  July  in  such  year,  have 
paid  all  poor-rates  in  respect  of  such  respective  premises  which  shaU  haye  become 
payable  tram  him  in  respect  of  such  premises  previously  to  the  Slst  day  of  Mardi 
1850  (as  regards  the  register  for  the  year  185 IX  and  previously  (in  any  sooceeding 
\^ear)  to  the  1st  day  of  Janoaiy  in  such  year.** 

Section  7- — **  And  be  it  enacted,  that  the  premises  in  respect  of  the  occupation 
of  which  any  person  shall  be  entitled  to  be  registered  in  any  year,  and  to  yote  in 
the  election  for  any  city,  town  or  borough  as  aforesaid,  shall  not  be  required  to 
be  the  same  premises,  but  may  be  different  premises  occupied  in  immediate  suc- 
cession by  «uch  person  during  the  twelve  calendar  months  next  previous  to  the 
9th  day  of  November  1850  (as  regards  the  register  for  the  year  1851),  or  next 
preyious  (in  any  succeeding  year)  to  the  20th  day  of  July  in  audi  year,  such 
person  having  paid  on  or  before  the  30th  day  of  September  1850  (as  regards  the 
register  for  the  year  1851 ),  or  (in  any  succeeding  year)  on  or  before  the  1st  day 
of  July  in  such  year,  all  the  poor-rates  which  shall  previously  to  the  Slst  day  of 
March  1850  (as  regards  the  register  for  the  year  1851X  and  preyioush'  (in  any 
succeeding  year)  to  the  1st  day  of  January  in  such  year,  have  become  payable 
from  him  in  respect  of  all  such  premises  so  occupied  by  him  in  succession.*' 

Section  1 10 — Provides,  that  a  person  **  whoM  name  shall  have  been  omitted  from 
such  rate,*'  may  **  present  to  the  Guardians  of  the  Union  a  daim  to  be  rated  in 
respect  of  such  premises,  and  such  daim  shall  be  in  writing,  and  signed  witli  his 
name ;  and  upon  snich  occupier  so  claiming,  and  actually  paying  or  tendering  the 
fiiU  amount  of  the  rate  or  rates  (if  any)  then  due  in  respect  of  such  premises,  the 
Guardians  of  the  Union  shall  insert  the  name  of  such  occiqner  in  such  rate  in 
respect  of  such  premises  as  aforesaid ;  and  in  case  such  Guardians  shaD  ne^ect 
or  refuse  so  to  do,  such  occupier  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  have  been  rated  in  respect  of  such  premises  in  the  rate  in  reipect  of  which  he 
shall  have  claimed  to  be  rated  as  aforesaid.** 


BEILLT'8 
CA8B. 
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of  the  first  set  of  premises  at  the  time  the  rate  was  made  on  him,  to  H.  T.  1 853. 

entitle  him  to  claim.     Some  one  else  may  have  been  in  the  occupa- 

tion  of  them.     The  words,  ^'  poor-rates  payable  from  him,"  are  in 

that  section,  and  the  poor-rate  being  only  on  the  person  liable,  these 

words  intimate  that  the  claimant  is  the  party  to  be  rated.     In  the 

7th  section  the  condition  is  that  the  rates  shall  have  been  discharged 

in  respect  of  all  the  premises  in  the  claimant's  occupation. 

Previous  to  the  20th  of  July,  the  Town-clerk  is  to  return  the  list 
of  persons  rated ;  that  then  is  the  day  on  which  the  title  of  the 
claimant  arises.  But  suppose  a  rate  struck  after  the  20th  of  July, 
if  the  words  **  such  occupier"  do  not  mean  ^'  such  rated  occupier," 
it  would  be  impossible  for  a  party  to  have  been  in  occupation  for 
twelve  months,  and  the  machinery  of  the  Act  would  not  then  apply. 
The  20th  of  July  is  imported  by  inference  from  the  latter  sections 
of  the  Act  of  Parliament ;  but  the  plain  meaning  is,  that  a  claimant, 
in  order  to  be  registered,  must  be  such  rated  occupier  as  qualifies 
on  the  20th  of  July. — [Monahan,  C.  J.  He  may  be  the  occupier 
of  such  rated  premises  for  twelve  months,  and  may  have  been  rated 
as  such;  if  the  premises  were  not  rated,  there  is  no  other  mode 
given   by   the   Act   of  ascertaining   their   value.] 

Then,  as  to  the  second  point,  that  the  claimant  was  not  virtually 
rated  in  respect  of  the  premises  successively  occupied  by  him,  this 
depends  on  the  110th  section  of  13  &  14  Vic,  The  claim  to  be 
rated  was  only  made  on  the  4th  of  August ;  this  was  too  late,  for 
his  title  should  have  been  complete  on  the  20th  of  July.  The  5th 
section  requires  twelve  months'  residence  prior  to  the  20th  of  July, 
to  entitle  him  to  register ;  and  the  33rd  section  enacts  that  on  or  be- 
fore the  20th  of  July  in  every  year  the  Town-clerk  of  every  borough 
is  to  make  out  an  alphabetical  list  of  persons  entitled  to  vote  in  the 
election  of  members,  which  list  is  to  be  in  a  form  in  the  schedule  to 
the  Act ;  so  that  no  person  is  entitled  to  be  registered  unless  he  be 
in  the  position  there  described,  qualified  to  be  rated  on  the  20th  of 
July,  or  that  he  be  actually  rated. 

The  34th,  36th,  53rd  and  55th  sections  are  also  important. — 
[Pennefatueb,  B.  Here  the  claim  is  made  on  the  4th  of  August ; 
you  say  he  cannot  be  registered  as  entitled  on  the  20th  of  July ;  but 
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H.  T.  1853.  how  is  a  claimant  to  know  whether  or  not  he  be  entitled  prior  to 
the  20th  of  July  ?— Monahah ,  C.  J.  When  was  the  rate  m  fact 
made  ?] — On  the  16th  of  June ;  and  the  claimant  moat  eontend  it 
has  a  retrospective  operation,  his  claim  to  be  rated.  Tliat  llOth 
section  creates  a  virtual  rating,  which  arises  on  the  oontiDgenoj  of 
the  Poor-law  Guardians  omitting  to  put  a  party's  name  on  the  list ; 
and  to  entitle  a  claimant  to  rely  on  that,  he  mast  claim  on  or  before 

the  4th  of  August [PENifEFATHER,  B.     The  omission  was  of  the 

Guardians,  which  must  be  set  right  in  due  time.] — ^It  was  the  omis- 
sion of  the  claimant,  who  was  rated  for  neither  set  of  premises,  not 
claiming  to  be  rated  before  August.  The  virtual  rating  is  only 
given  in  case  of  neglect  of  the  Guardians. — [Pigot,  C.  B.  Tlie  Act 
gives  that  substituted  right  in  express  terms ;  but  how  are  persons 
to  know  when  they  are  rated  ? — Monahan,  C.  J.  If  the  Guardians 
served  the  rate  on  the  Town-clerk  on  the  20th  of  July,  and  the 
claim  were  made  on  the  21st  of  July,  you  say  it  would  be  too  late ; 
then  you  must  go  back  to  the  8th  of  July,  the  day  on  which  the 
statute  prescribes  that  the  list  is  to  be  handed  to  the  Town-Gleik» 
and  the  time  at  which  the  law  imposes  a  duty  on  the  Guardians  to 
return  the  Ust ;  then  it  must  be  taken  the  list  is  properly  made  out ; 
if  then  afterwards  a  claimant  omitted  from  the  list  make  out  his 
claim,  would  not  the  Guardians  be  bound  to  admit  it  ?] — Any  claim 
subsequent  to  the  20th  of  July  is  void ;  but  assuming  that  it  would 
be  sufficient,  as  far  as  the  Guardians  are  concerned,  the  4th  of 
August  is  clearly  too  late,  because  that  is  the  limit  prescribed  for 
making  the  claim  on  the  Town-clerk. — [Monahan,  C.  J.  Unless 
he  make  the  claim  before  the  list  go  out  of  the  Guardians'  poeses- 

sion ^Pennsfather,  B.     The  Guardians  made  the  rate  in  June ; 

on  the  8th  of  July  the  clerk  of  the  union  is  to  return  to  the  Town- 
clerk  the  list  of  rated  occupiers ;  then  a  duty  is  imposed  oo  the 
Town-clerk  of  making  out  a  list  on  or  bef<»^  the  20th  of  July  ;  and 
if  an  objection  be  made  to  the  list  returned  by  the  clerk  of  the 
union,  you  argue  that  should  have  been  made  before  the  20th  of 
July. — Monahan,  C.  J.  Is  there  any  provision  enabling  the  Town- 
clerk  to  put  a  person  on  the  list  that  is  omitted  from  it  ?  if  not,  he 
must  publish  the  list  as  he  receives  it,  and  this  though  a  rating  or  a 
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claim  be  made  in  the  meantime.] — The  Town-clerk  is  authorised  H.  T.  1853. 

to  examine  the  rate-books,  and  that  impliedlj  gives  him  authority     , 

to  deal  with  the  list.  The  claim  and  payment  of  rate  is  cotempo-  case. 
raneous,  and  the  rate  must  be  paid  on  or  before  the  Ist  of  July. — 
[PiGOT,  C.  B.  He  must  have  paid  on  the  Ist  of  July  all  rates  due 
on  t))(^  1st  of  January ;  but  if  he  be  not  on  the  rate-book  when  he 
seeks  to  be  rated,  he  must,  in  addition,  pay  all  the  rates  then  due,  to 
vouch  for  the  substantiality  of  his  application,  and  that  would  in- 
clude a  rate  made  subsequently.] 

By  the  34th  section  it  is  provided  that  on  or  before  the  4th  of 
August  the  claim  must  be  given  to  the  Town-clerk,  so  that  then 
at  least  the  title  of  the  claimant  must  be  perfect. — [PiooT,  C.  B. 
That  means  that  on  that  day  he  must  make  his  claim  as  having  been 
entitled  on  the  20th  of  July ;  and  so  by  the  110th  section  he  is  to 
be  registered  if  so  entitled ;  and  the  Guardians  have  omitted  him 
I'rom  the  list ;  he  must  then  be  deemed  to  have  been  entitled  on 
the  20th  of  July. — Greene,  B.  The  53rd  section  enacts  that  the 
Barrister  shall  insert  in  any  list  of  voters  the  name  of  every  person 
omitted,  who  shall  be  proved  to  the  satisfaction  of  the  Barrister  to 
have  given  due  notice  of  his  claim  to  be  inserted  in  such  list,  and 
to  have  been  entitled  on  the  20th  of  July  to  have  his  name  therein 
inserted.  Was  that  due  notice  the  notice  prescribed  by  the  34th 
section  ?  If  then,  on  or  before  the  4th  of  August,  the  notice  be  given 
to  the  Town-clerk,  it  is  enough,  and  the  claimant's  title  must  be 
perfect  at  that  time,  or  deemed  to  be  so.] 

Hutton^  for  the  respondent. 

This  argument,  as  to  the  notice  requiring  to  comprise  both  sets 
of  premises,  assumes  the  necessity  of  a  double  rating  ;  and  under 
13  &  14  Vic.  c.  69,  a  double  rating  is  not  necessary,  and  in  this 
respect  differs  from  the  Reform  Act.  The  27tb  section  of  the 
English  Reform  Act  (2  W.  4,  c.  45)  uses  the  words — '^  Nor  unless 
'<  such  person,  where  such  premises  are  situate,  in  any  parish  or 
*'*  township  in  which  there  shall  be  a  rate  for  the  relief  of  the  poor, 
*'  shall  have  been  rated  in  respect  of  such  premises  to  all  rates  for 
^^  the  relief  of  the  poor  in  such  parish  or  township  made  during  the 
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H.  T.  1853.  *'  time  of  such  his  occupation  so  required  as  aforesaid ;  nor  nnleas  soeb 
"  person  shall  have  paid  on  or  before  the  20th  day  of  Julj  in  such 
"year  all  the  poor-rates. and  assessed  taxes  which  shall  htfve  become 
**  payable  from  him  in  respect  of  such  premises  previous  to  the  6th 
*'  day  of  April  then  next  preceding,"  &c.  In  the  case  of  saocessive 
occupations  in  England,  the  claimant  required  to  be  inserted  in  every 
rate  made  during  the  twelve  months  past ;  but  in  the  6th  section  of 
13  &  14  Vic,  c.  69>  it  is  expressly  omitted,  the  clause  as  to  rating; 
and  the  only  requisite  is,  that  the  claimant  shall  be  rated  under  the 
last  rate.  The  argument  for  the  appellant  would  require  a  rating 
in  respect  of  both  sets  of  premises  ;  this  could  not  be  done,  because 
the  successor  of  the  claimant  in  the  first  set  of  premises  would  be 
the  person  rated  by  the  Guardians  ;  and  to  hold  such  a  position 
good,  would  be  but  disqualifying  successive  occupiers.  The  rating 
of  the  statute  is  confined  to  the  last  rating,  and  all  that  is  requisite 
is,  that  the  claimant  have  been  in  occupation  of  premises  of  adequate 
value.  It  is  apparent  from  the  schedules  to  the  Act  that  the  last 
rate  is  the  one  contemplated. 

As  to  the  second  objection,  the  object  of  that  11 0th  section  was 
to  have  the  rate  amended  from  its  date;  this  the  Guardians  are 
bound  to  do ;  and  the  claimant  is  entitled  to  all  the  advantages 
derivable  from  it.  He  has  up  to  the  time  of  serving  his  notice  on 
the  Town -clerk  to  make  his  claim  ;  but  further,  he  has  up  to  the 
time  of  the  sitting  of  the  Revision  Court — [Ball,  J.  If  so,  what 
is  the  necessity  of  the  110th  section  ?] — He  cannot  serve  his  notice 
on  the  Town-clerk  after  the  4th  of  August ;  but  he  can  call  on  the 
Guardians  to  produce  the  amended  rate  in  the  Revision  Court 
When  the  statute  does  not  limit  the  time,  the  fair  intendment  of  it 
is  to  be  eonsidereti.  The  11 0th  section  is  analogous  to  the  30th 
section  of  2  H'  4,  o.  43  (English  Reform  ActX  and  the  words 
then\  '*  frv>m  the  period  at  which  the  rate  shall  have  been  made 
*'  in  Tvspoot  of  which  he  shall  have  so  chiimed  to  be  rated  as  afoie- 
**SAid«**  show  that  the  Act  had  a  retrospective  operation.  So  too 
in  3  «&  4  Vic.  c.  10S«  s.  33  ^Munioi(xil  ActK  the  words  are  in  pari 
Mo/rriii.  If  the  claimant  b«  in  the  last  rate,  he  must  be  deemed  to 
W  in  it  fnnu  the  time  it  ^~as  made  ;  in  the  present  case  that  was 
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in  June   1852.     The  latter  part  of  the  33rd  section  and  the  34th   H.  T.  1853. 
,         «      «•  1  .  .  mt        <■  .         Exch,  Cham. 

section,  as  also  the  35th  section,  are  important.  That  last  section 
-empowers  persons  to  inspect  the  rate-book^  from  the  29th  of  July 
to  the  2nd  of  August,  and*^  the  words  used  are  **  of  claims  made  or 
intended  to  be  made." — [Monahan,  C.  J.  That  is  to  prevent  the 
Guardians  being  troubled  by  every  one  applying,  and  has  reference 
to  claims  made,  or  objections  intended  to  be  made.] — ^But  up  to  the 
20th  of  August  we  have  a  right  to  inspect  the  rate-books;  and  here 
we'  had  no  knowledge  of  our  claim  being  omitted  until  the  27th  of 
July. — [Monahan,  C.  J.  Where  the  Barrister  does  not  find  the 
claimant  on  the  Town-clerk's  list,  he  inquires  if  he  have  served 
due  notice ;  and  if  so,  then  the  rate-book  is  produced,  and  the  rate 
-amended  ;  and  the  Barrister  has  no  jurisdiction  to  inquire  when 
the  rate  was  made  ;  but  if  the  Guardians  have  not  altered  the  rate- 
book, then  the  110th  section  makes  a  claim  equivalent ;  and  if  the 
claim  and  rating  be  made  the  day  before  the  Barrister  opens  his 
Court,  the  refusal  of  the  Guardians  cannot  prevent  the  claim  being 
made.] — The  claimant  must  have  been  an  occupier  when  the  rate 
was  struck,  either  expressly  or  virtually,  to  enable  him  to  acquire 
the  franchise — [Jackson,  J.  He  must  have  been  on  the  rate,  or 
have  done  that  which  entitles  him  to  be  there.] — Then  if  the  statute 
prescribe  no  limit  for  correcting  the  mistake  of  the  Guardians  in 
omitting  him  from  the  rate,  the  Court  will  not  prescribe  a  limit. 

Macdonogh^  in  reply. 

The  second  objection  is  fatal,  for  there  is  a  limit  prescribed  by 
the  statute,  and  a  record  is  to  be  prepared  by  the  machinery  of  the 
statute  for  the  Barrister,  and  the  terminus  of  the  inquiry  is  the 
20th  of  July.  All  the  rights  of  claimants  are  limited  by  that 
period :  ss.  30,  31,  32,  33,  34  &  35 ;  the  right  of  inspection  of  the 
rate  is  limited  to  the  20th  of  August,  and  by  s.  36,  an  issue  must 
be  knit,  as  applicable  to  the  state  of  facts,  on  the  20th  of  July, 
^'  who  shall  claim  as  having  been  entitled  on  the  20th  of  July." 
The  objection  here  is,  that  the  title  was  not  consummate  on  the 
20th  of  July.  The  55th  section  indicates  a  boundary  to  which  the 
jurisdiction  of  the  Court  and  the  machinery  of  the  Act  apply. — 
[Greene,  B.     The  Barrister  is  to  decide  whether  the  claimant  was 
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H.  T.  1853.  entitled  on  the  20th  of  July.— Monahaii,  C.  J.  Is  there  ragfat  in 
the  statute  giving  the  objector  a  right  to  inspect  anj  thing  bot  the 
rate-book  ?] — The  Clerk  of  the  Peace  publishes  a  list  of  penoni 
claiming  to  be  rated  as  occupiers;  and  if  there  be  anj  names  of 
claimants  not  on  the  rate-book,  thej  are  known  as  those  who  claim 
by  virtual  occupation :  so  that  means  of  information  are  thns  sup- 
plied. It  must  be  presumed  the  public  officer  did  his  daty,  and 
placed  the  name  on  the  list. — [Monahah,  C.  J.  Were  it  not  for 
the  1 1 0th  section,  no  person  could  claim  unless  he  was  nominated 
in  the  rate-book,  but  he  cannot  be  rated  unless  he  be  an  occapier, 
and  if  he  have  been  rated  on  or  before  the  20th  of  July,  he  is 
entitled  to  vote.  What  is  the  meaning  of  the  1 10th  section  ?  Can 
a  man  be  rated  for  any  premises  except  on  the  day  the  rate  is 
made  ?  How  is  he  to  get  the  rate  altered  ?  By  getting  hia  name 
inserted  instead  of  the  previous  occupier,  and  when  that  is  done, 
is  it  not  to  be  considered  as  done  on  the  day  the  rate  is  made? 
Without  regard  to  registry,  whenever  the  claim  is  made  on  the 
Guardians,  they  are  bound  to  insert  the  claimant's  name  if  he  be  the 
occupier,  and  make  the  rate-book  what  it  ought  to  have  been  on  the 
day  the  rate  was  struck. — Greene,  B.  Would  not  the  insertion  of 
the  name  by  the  Guardians  be  an  adjudication  that  the  claimant 
should  have  been  originally  on  tlie  rate  ?  and  would  he  not  thus  be, 
on  the  20th  of  July,  a  person  entitled  ? — Monahah,  C.  J.  When 
he  is  on  the  rate,  it  is  as  if  from  the  day  the  rate  was  struck,  and 
that  rate  was  before  the  20ih  of  July. — Pigot,  C.  B.  Does  giving 
notice  constitute  any  part  of  the  claimant's  title  ?] — We  say  the  title 
must  be  consummate  on  the  20th  of  July — and  was  the  claimant  on 
that  day  a  rated  occupier  in  fact  or  in  law  ? — [Pennefathbb,  B. 
Not  in  law,  unless  he  paid  his  taxes  and  rates  on  the  20th  of 
July.] — According  to  the  argument  on  the  other  side,  he  need  not 
have  paid  a  rate  struck  in  June  until  the  3rd  of  August ;  and  the 
man  whose  name  was  not  on  the  rate-book  would  be  in  a  better 
position  than  the  man  whose  name  was,  for  he  could  be  sued  for  the 
rate.  The  title  of  the  claimant  ought  to  be  complete  on  the  precise 
day  on  which  the  judicial  tribunal  is  to  deal  with  it,  and  the  rating 

and  occupation  should  be  co-extensive. 

Cur.  ad.  vuli. 


Feb,  1. 
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MoNABAN,  C.  J.,  delivered  judgment. — [His  Lordahip,  having  H.  T.  1853. 

Exch*  Cham, 
inquired  if  ReiUy  were  a  mere  claimant^  and  being  answered  in  the     '■*■— v*^ 

seuxt's 
affirmative,  proceeded  to  read  the  statement  of  the  Assistant-Bar-        case. 

rister,  and  then  said]  : — Reilly  was  specified  in  the  list  of  claimants 

as  ocQupjing  two  houses — one   in  George's-lane,   which   he   first 

occupied — the  other  in  Joy-street,  in  the  town  of  Belfast,  and  he 

continued  in  successive  occupation  of  both  houses  for  twelve  months 

antecedent  to  the  6th  of  July.    The  claimant  had  paid  all  taxes  that 

had  been  assessed  on  him,  and  for  the  payment  of  which  he  was 

liable  on  the  1st  of  January,  and  he  thus  proved  his  qualification 

complete  on  the  20th  of  July. 

The  objection  made  to  the  claim  is,  that  his  name  was  not  included 
in  the  last  rate  made  for  either  the  house  in  Greorge's-lane  or  Joy- 
street.  It  was  established  that  he  applied  on  the  4th  of  August  to 
be  put  on  the  rate  for  the  house  in  Joy-street ;  and  it  was  objected 
that  though  Reilly  claimed  to  be  rated  for  the  house  in  Joy-street, 
he  did  not  claim  to  be  rated  for  the  house  in  George's-lane ;  and  it 
was  secondly  objected  that,  even  though  his  claim  was  right  in  point 
of  form,  it  was  made  too  late  in  point  of  time.  The  first  objection 
is  not  valid.  A  claimant  can  only  claim  to  be  rated,  provided  he  was 
so  circumstanced  as  to  have  been  entitled  to  be  rated  at  the  time  the 
rate  was  struck.  Here,  he  was  in  fact  the  occupier  of  only  one  set 
of  premises  at  the  time  the  rate  was  struck ;  and  it  is  clear  that  he 
could  not  have  claimed  to  be  rated  for  other  premises  of  which,  he 
was  not  occupier  at  that  time :  we  have  therefore  no  doubt  as  to  the 
invalidity  of  the  first  objection. 

But  when  the  last  rate  was  struck  he  was  the  occupier  of  the 
premises  in  Joy-street,  but  his  name  was  not  on  the  rate  as  occupier 
of  those  premises,  and  his  claim  to  be  rated  was  not  served  until  the 
4th  of  August.  By  the  Act  of  Parliament  a  certain  day  is  named 
for  the  service  of  notice  of  objectipn ;  and  it  is  said  it  would  be 
strange  to  hold  that  a  person  could  be  allowed  to  be  rated  after  the 
time  for  objecting  to  his  name  had  expired.  Under  the  110th 
section,  the  claim  to  be  rated  has  relation  to  the  time  at  which  the 
rate  was  struck.  If  the  claim  had  been  complied  with  by  the  Guar- 
dians, the  Barrister  would  have  had  no  right  to  inquik^  when  tlie 
VOL.  2.  72  L 
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H.  T.  1853.  applicant  was  pat  on  the  rate.    He  must  have  been  the  occa]^ 

Bxdk    Cham. 

when  the  rate  was  struck,  and  his  name  shooM  have  been  inaerled 
in  the  list ;  and  until  the  list  be  published,  the  applicant  is  not  to 
presume  or  suppose  that  the  Guardians  of  the  Union  have  not  done 
their  duty  by  omitting  his  name :  so  that  the  1 10th  section  pats  the 
claim  to  be  rated  in  the  same  position  as  if  the  claimant  were  actu- 
ally rated. 

I  was  struck,  during  the  argument,  by  a  statement  made  that  a 
party  is  to  give  notice  of  objection  to  any  claimant's  right  to  regis- 
ter. But  this  is  not  so — as,  by  the  54th  section,  it  is  plain  that  it 
does  not  require  any  notice  to  be  given  of  the  intention  to  object  to 
a  claimant.  The  objector  merely  gives  notice  to  the  Barrister  that 
he  will  object,  and  the  opposition  to  the  claim  need  not  take  place 
until  the  Assistant-Barrister  is  actually  presiding  in  Court.  We  are, 
therefore,  all  of  opinion  that  in  this  case  the  Barrister  was  right, 
and  we  affirm  his  decision,  but  without  costs,  as  the  question  raised 
was  an  important  one. 


AGNEW,  AppeUani;  MCDONALD,  Respamdemi. 


Feb.  1. 


A  genenl  ap-  The  claimant  in  this  case  sought  to  have  his  name  inserted  on  the 

peal  under  the 

sutnte  13  &U  list  of  voters  for  the  borough  of  Bel^t,  though  it  was  not  returned 

not  soffidcnt  •  ^^  ^^^  ^^^  ^^  ^^^  ckrk  of  the  union.    The  statement  of  the  Barrister 

SSwt^must        "  Malcolm  McDonald,  of  Glasgow,  having  his  qualification  on  the 
be  stated.         ^  ]^  *  Warehouse,  York-street.'  ** 

**  In  this  case  it  appeared  that  in  the  last  rate  for  the  time  being, 
under  the  Poor-law.  the  rating  was  in  the  name  of  'M'Donald  and 
Company/  in  respect  of  a  *  warehouse,  York-street,*  of  the  net 
*' annual  value  of  £95.     It  further  appeared  that  the  said  Malcolm 
"  McDonald,  Robert  McDonald  and  David  McDonald  were  partners^ 
'*and  the  only  partners,  in  the  firm  in  which  they  traded,  vis — 


(i 


«c 
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**  *  McDonald  and  Company,'  and  that  they  occupied  the  premises  H.  T.  J  853. 

Exch,  Cham. 
**  in  question  as  joint  tenants  for  more  than  twelve  tnonths  prior  to     T"^^'""*^. 

M*DOJ9A1ai>8 

'Uhe  20th  of  July  1852,  and  that  they  still  continued  to  occupy  the        case. 
^'  same  ;  and  that  the  said  firm  had  paid  all  poor-rates  due  and  pay- 
"  ahle  in  respect  of  said  premises.    The  said  David  McDonald  stands 
^'on  list  No.  7  unappealed  from.     I  held  that  the  said  Malcolm 
"McDonald  was  duly  rated,  and  retained  his  name  upon  the  list. 

"John  Gibson." 
The  notice  of  appeal  was  thus : — "  I  appeal  from  this  decision." 

'^GlLMORE   AONEW." 

ffutton,  for  the  respondent,  objected  to  the  appeal  being  heard. 
The  statute  13  &  14  Vic.  c.  49,  only  gives  jurisdiction  in  a  specific 
case  on  which  a  point  of  law  is  raised.  No  appeal  is  given  on  the 
general  merits  of  the  case ;  and  this  is  nothing  but  a  general  appeal. 
Every  appeal  assumes  some  specific  fact  to  be  put  forward  to 
ground  it:  13  &  14  Vic.  c.  49,  s.  58.  The  60th  section  enables  a 
consolidation  of  appeals  to  be  made;  the  78th  section  prohiMts 
appeals  on  questions  of  fact ;  and  the  79th  section  makes  the  de- 
cisions of  the  Court  binding  and  final  on  Committees  of  the  House 
of  Commons.  These  several  sections  are  taken  from  the  English 
statute,  6  Vic.  c.  18.  The  point  of  law  raised  and  appealed  from 
should  be  stated — [Torrens,  J.  It  was  not  contemplated  to  make 
this  Court  a  Registry  Court]. 

Meade^  for  the  appellant. 

No  precise  form  for  raising  an  objection  is  given  by  the  statute, 
and  on  this  statement,  the  point  sufficiently  appears.  That  58th 
section  is  very  general,  and  the  Court  will  not  be  astute  to  inva- 
lidate this  statement  of  the  Barrister,  inasmuch  as  the  claimant  has 
nothing  to  do  with  it.  This  respondent  is  not  rated  either  in  fact 
or  in  law. — [Ball,  J.  If  it  be  a  question  of  fact,  we  cannot  enter- 
tain it.] — The  Act  but  requires  the  Barrister  to  state  the  facts,  and 
the  point  of  law  appealed  against ;  that  has  been  done,  for  the  Bar- 
rister, after  setting  out  the  facts  adds  : — **  I  held  that  the  said 
Malcolm  McDonald  was  duly  rated." 
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H.  T.  1853.       Pbnnefathxb,  B. 

— ^N ' '        That  is  matter  of  fact,  not  of  law,  and  it  is  a  mistake  to  st7 

CASE  ^^^  document  is  that  of  the  Barrister  solelj,  for  he  is  to  read  it 
over  in  the  hearing  of  the  parties  who  are  resfHrnsible  for  the  setting 
out  the  point  of  kiw,  on  which  this  Court  is  to  determine.  Hefe, 
there  is  nothing  from  which  the  Court  can  infer  the  point  of  law. 
We  do  not  think  this  a  case  in  which  to  exercise  our  discretion, 
and  send  it  back  to  the  Barrister.     We  will  give  no  costs. 


HENRY  LOFTUS  TOTTENHAM,.        .    Appeilami : 
JOSEPH  MEADOWS,        ....     Retpamdeni. 


Feb.  1. 


A  person  ad-  The  claimant  in  the  present  instance  duly  served  a  nodoe  upon 

mitted  a  firee 

burgefls   of      ^^  Town -clerk  of  the  borough  of  New  Ross,  and  the  Town-elerk 

after  the  Re-  P^ved  the  books  of  the  late  CorporaUon  of  that  borough ;  bj  which 

noTde^rinf    ^^  i^peared  that  the  claimant  was  duly  admitted,  on  the  9th  daj 

s^toS*  or    ®^  August  1837,  as  a  *' freeman  and  burgess**  of  the  then  existing 

marriage,  does  Corporation.     It  was  also  proved  that  the  claimant,  in  rifrht  of  soch 

not  require  a  '^  '^  -»  © 

leddence  in     admission,  attended  meetings,  and  signed  proceedings  of  the  Cor- 
the    boron^  o  o  o 

to  qualify  as    poration.      The   claimant  had   not  been   for  twelve  mcmths    and 
a  Toter,  he  not 

being  an  ho-  upwards,  immediately  before   the  20th  of  July   1852,  nor  since, 
noraxy  free- 
man withhi     residing  within  the  borough,  or  within  seven  statute  miles  tberec^; 

the    Refonn  ^ 

Act.  ^^^  ^^  claimant  was   rejected   on   the  ground  of  non-residence, 

without  the  question  being  entered  into  of  his  right  to  be  registered 

as  a  free   burgess   in   respect  of  his  admission  as  a  freeman  and 

burgess. 

The  notice  of  appeal  was  in  this  form  : — 

Boroogh  of  New  Rosb,  >        "  Sir— Take  notice,  that  it  is  my  intention 

^J"^  _  >    **  to  appeal   against    your   decision    on  my 

*'  claim  to  have  my  name  inserted  in  the  list  of  voters  for  the  said 

**  borough,  in  virtue  of  being  or  having  been  a  free  burgess  of  the 
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^  said  borough,  admitted  subsequently  to  the  passing  of  the  2&  3  H.  T.  1853. 
W,  4,  c.  88,  and  which  claim  was  this  day  argued  before  you.  s.^^ — ^ 

"  Henut  Loftus  Tottsnham.  ham's  " 


<c 


«  20th  day  of  October  1852. 


** 


CASE. 


J.  C.  Lowry  and  Tottenham,  for  the  appellant. 
A  charter  of  incorporation  of  9  J€U!.  1  (1611)  incorporated  the 
Sovereign  and  free  burgesses  of  New  Ross;  and  the  Corporation 
consisted  of  an  indefinite  number  of  free  burgesses  and  freemen, 
with  the  Sovereign.  There  was  no  title  to  admission  from  birth, 
servitude  or  marriage.  The  appellant  was  rejected  on  the  ground 
of  non-residence;  and  the  question  is,  whether  a  person  admitted 
a  free  burgess  aHier  the  Reform  Act,  and  not  deriving  by  birth, 
servitude  or  marriage,  requires  residence  to  qualify  as  a  voter? 
Prior  to  the  Reform  Act,  the  Corporation  of  New  Ross  consisted  of 
a  Sovereign  and  free  burgesses ;  and  as  vacancies  occurred  in  the 
Corporation,  they  were  filled  up  by  the  Sovereign  and  the  existing 
free  burgesses.  All  were  elected  as  honorary  free  burgesses ;  and 
before  the  Reform  Act,  no  question  could  have  arisen,  for  a  free 
burgess  was  entitled  to  be  registered,  though  not  residing  within 
the  limits  of  the  borough.  The  object  of  the  Reform  Act  is  to 
extend  the  franchise,  not  to  curtail  it;  and  unless  there  be  some- 
thing in  that  Act  to  exclude  the  appellant,  his  claim  is  indisputable. 
The  7th  section  of  2  &  3  FF.  4,  c.  88,  gives  the  right  of  voting  in 
boroughs  to  be  enjoyed  by  occupiers  of  houses  of  the  annual  value 
of  £10 ;  and  the  9th  section  enacts — ^*  That  all  f^men,  freeholders 
and  persons  who,  by  reason  of  any  corporate  or  other  right,  are 
now  by  law  entitled  to  vote  at  the  election  of  a  member  or 
members  to  serve  i^  Parliament  for  any  city,  town  or  borough; 
'*  and  all  persons  who,  by  reason  of  birth,  marriage  or  service,  or  of 
'*  any  statute  now  in  force,  shall  be  at  any  time  hereafter  admitted 
**  to  their  freedom  in  any  city,  town  or  borough,  sending  a  member 
"  or  members  to  serve  in  Parliament,  shall,  after  such  registration 
«<  as  is  directed  by  this  Act,  but  so  long  only  as  they  shall  reside 
within  the  said  city,  town  or  borough,  or  within  seven  statute 
miles  of  the  usual  place  of  election  therein,  have  and  enjoy  such 


« 


u 
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CASE. 
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cc 


H.  T.  1863.  **  right  of  voting  as  fully  and  in  like  manner  as  if  this  Act  had  not 

Exch,  Cham. 

**  heen  passed ;  provided  farther,  that  no  persons  who,  since  the  30th 
**  day  of  March  1831,  have  been,  or  hereafter  shall  be,  admitted  as 
honorary  freemen,  shall  be  entitled,  by  yirtne  of  soch  admiasioD, 
to  vote  or  register  as  freemen  under  this  Act."  That  sectioii 
deprives  certain  persons  of  the  right  of  voting  unless  they  reside 
within  seven  miles  of  the  borough — it  refers  to  individuala,  not  to 
classes — and  the  claimant  here  does  come  within  the  second  class  in 
the  section,  because  he  was  not  admitted  by  birth,  marriage  or 
service :  freemen  are  not  free  burgesses :  Moijfneua^s  cate^  I  Ale 
Reg.  Cat.  19- — [Penrsfathsr,  B.  Tou  say  the  appellant  was 
not  a  corporator  at  the  time  of  the  passing  of  the  Reform  Act,  nor 
was  he  one  by  birth,  marriage  or  service ;  and  being  elected  a  free 
burgess,  he  is  distinguished  from  honorary  freemen ;  but  is  there 
any  thing  to  distinguish  a  burgess  from  an  honorary  freenuui  ear  «• 
termini  f^ — Freemen  are  a  distinct  class:  13  &  14  Vie^  c  69» 
s.  14 ;  and  in  the  report  of  the  Municipal  Commissioners  as  to  New 
Ross,  the  distinction  is  pointed  out  between  the  two  claseea.  The 
Sovereign  and  free  burgesses  may  elect  any  number  of  yoterSi  if 
within  the  bounds  of  their  charter.  True,  the  Corporation  is  gone 
since  the  Municipal  Act,  but  all  its  existing  rights  are  in  force. 
No  Counsel  appeared  against  the  claim. 


Pknnefatheb,  B. 

The  claimant  is  not  an  honorary  freeman  within  the  Reform  Act, 
and  therefore  residence  is  not  required.  The  claimant  must  be 
admitted. 
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H.  T.  1853. 

Exch.  Cham. 


Rev.  J.  STANNUS'S  Case. 


Feb.  1. 


The  claimant  in  this  case  sought  to  be  registered  as  a  voter  for  the  There  is   no 
borough  of  Portarlington,  as  a  £10  freeholder  within  the  borough,  in  the  bo- 
the  claim  being  addressed  to  the  Town-clerk  of  the  borough  in  form  J^^eton  as 
as  follows :—  *  ^^^^^  ^^ 

'*  I  hereby  give  you  notice,  that  I  claim  to  have  mj  name  inserted 
"  in  the  list  made  by  you  of  persons  entitled  to  vote  in  the  election 
'*  of  a  member  for  the  borough  of  Portarlington,  and  that  the  parti- 
^'culars  of  my  qualification  and  place  of  abode  are  stated  in  the 
^'columns  below. 

«'  Dated/'  &c. 


Christian  Name. 

Place  of 
abode. 

Nature  of 
Qualification. 

Street,  &c. 

Rev.  James  Stannus. 

lisbom. 

£10 
Freeholder. 

Within  the  borough  of 
Portarlington. 

The  name  was  on  the  list  of  claimants  under  the  form  schedule  B, 
No.  12,  13  &  14  Vic.  c.  69.     No  objection  was  made  by  any  person 

to  such  claim  ;  but  the  Assistant-Barrister  refused  to  register  the 
claimant,  inasmuch  as  Portarlington  was  only  a  borough,  and  not 
a  county  of  a  city,  or  county  of  a  town,  and  that  no  such  fran- 
chise as  that  claimed  by  the  claimant  in  the  notice  existed  under 
any  statute  now  in  force  respecting  the  franchise  in  such  borough. 

Carleton,  for  the  appellant. 

The  objection  in  this  case  is  one  going  to  the  root  of  the  qualifi- 
cation, and  the  rejection  of  the  claimant  would  be  a  great  injury : 
Ashhy  V.  White  (a).    The  elective  franchise  was  at  Common  Law 


(a)  2  Ld.  Bay.  950. 
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H.  T.  1853.  an  origimJ  real  right  attached  to  freehold  in  oounties — a  real  right 

Exch,  Cham, 
., — ^      incident  to  the  freehold.     In  boroughs  it  was  incident  to  the^.teniire, 

ST  A  N  W  f  Tfi  Q 

CASE  bence  burgage  tenure,  which  was  the  same  as  freehold  rights  in  coun- 
ties :  Fluifyer  y.  Ltimb  (a).  The  statutes  must  be  construed  strictly 
as  other  disabling  statutes ;  and  the  same  rule  applies  to  the  statement 
of  the  Barrister.  The  question  here  is,  was  there  a  £10  freehold 
franchise  in  the  borough  of  Portarlington,  a  freehold  franchise  exist- 
ing in  the  borough  under  some  statute  ?  The  35  C  3,  c  29,  is  still 
in  force ;  and  by  its  30th  section  it  enacts,  '*  That  no  person  shall  be 
*'  admitted  to  vote  at  any  election  of  a  member  or  members  to  serve 
"  in  Parliament  by  virtue  of  a  freehold,  under  the  yearly  value  of  £20, 
'*  unless  such  freehold  shall  have  been  in  his  actual  occupation  eithor 
**  by  his  residing  thereon,  or  tilling  or  grazing  the  same,'*  Ac  This 
is  quite  general  in  its  terms,  and  its  language  is  as  applicable  to  s 
borough  as  to  a  county,  county  of  a  city  or  a  town^^PENmFA- 
THER,  B.  Would  you  say  a  person  was  entitled  to  vote  both  for 
county  and  borough,  for  that  clause  gives  a  franchise  for  a  eonnty, 
and  could  not  give  it  for  a  borough  ?] — If  the  property  were  situate 
in  the  borough,  the  voter  could  only  vote  for  the  borough.  The 
45  G.  3,  c.  59«  8S.  1,  4,  recognises  the  existence  of  a  freehold  in  a 
borough. — [Pennefather,  B.  No  ;  the  statute  recognises  it  in 
counties  of  cities  and  towns.] — But  the  occupation  of  freeholdi 
under  £20  was  necessary  to  give  the  right  to  vote ;  and  yet,  by 
1  G.  4,  c.  1 1,  s.  44,  this  occupation  was  rendered  unnecessary  when 
the  freeholds  were  held  by  leases  of  lives  renewable  for  ever.  4  G.  4, 
c.  55,  dealt  with  the  elections  for  counties  of  cities  and  town^ ;  and 
10  (?.  4,  c.  8,  provided  that  no  person  should  vote  for  counties  unless 
he  had  a  freehold  estate  of  £10  a-year.  Then  came  the  Reform 
Act,  2  d^  3  FT.  4,  c.  88,  and  by  the  8th  and  9th  sections  it  recognises 
an  existing  freehold  franchise  in  boroughs.  The  8th  section  pro- 
vides, "  No  person  shall  be  entitled  to  vote  in  the  election  of  a 
« member  or  members  to  serve  in  any  future  Parliament  for  any 
*'  city  or  town,  or  county  of  a  city  or  town,  in  respect  of  any  estate 
*-or  interest  in  any  freehold  under  the  value  of  £10,"  <&&.— [Psjisb- 
FATHER,  B.     The  clause  applies  to  counties  of  cities  and  towns,  as 

(a)  Cas.  temp.  Hardw.  292. 
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well  as  towns,  quile  general  in  its  terms ;  bot  there  is  nothing  in  H.  T.  1 853. 

Exch,  Cham, 

the  statute  to  give  that  franchise  to  towns  at  large,  which  are  not     '^— ^^ ' 

-     .  .  ,       '  ,  ,     .      ,      1  .  ,  STANNUS's 

m  themselves  counties  of  cities  and  towns :  though  it  deals  with  a  case. 
fireehold  franchise,  it  gives  no  freehold  franchise ;  and  it  would  be 
going  a  great  way  to  infer  a  franchise  from  negative  words.  There 
are  boroughs,  such  as  Mallow  and  Dungarvan,  where  this  franchise 
does  exist,  and  the  words  in  the  section  apply  to  these  boroughs.] — 
It  does  not  appear  that  such  a  franchise  does  not  exist  in  Portar- 
lington  ;  and  as  that  is  not  stated,  I  am  entitled  to  assume  that  the 
higher  ground  did  not  exist,  otherwise  the  Barrister  would  have 
rested  on  it,  that  this  franchise  did  exist  at  Common  Law.  In  his 
statement  he  says  the  franchise  does  not  exist  under  any  statute  now 
in  force.  Any  thing  that  would  exclude  the  claimant  from  the 
operation  of  that  8th  section  should  be  stated,  and  I  may  assume 
Portarlington  to  be  consimili  casu  with  Mallow  or  Dungarvan. 
The  Barrister  should  have  negatived  that. — [Torbens,  J.  You 
are  arguing  a  special  demurrer  to  the  Barrister's  certificate.] — The 
notice  of  appeal  is  but  preliminary,  to  enable  the  Barrister  to  draw 
the  statement. — [Tobbens,  J.  You  argue  on  the  construction  of 
the  statute,  and  the  Court  must  assume  the  case  was  so  argued 
below ;  how  then  could  we  remit  the  case  ?  —  Ball,  J.  In  the 
absence  of  notice  to  the  Barrister,  the  Court  must  assume  that  no 
such  objection  as  is  here  suggested  exists.  The  Court  only  decide 
that  no  such  franchise  exists  in  Portarlington ;  it  says  nothing  as  to 
its  existing  at  Common  Law.] 

H,  Smythe^  contra,  was  not  called  on. 

Pennefatheb,  B. 

It  is  not  shown  that  the  Barrister  was  wrong  in  the  point  adjudi- 
cated on.  So  far  as  any  statute  is  concerned,  no  such  franchise 
as  is  alleged  exists  in  Portarlington  ;  but  it  is  argued,  that  by 
the  8th  section  of  2  &  3  Vic,  c.  88,  an  implication  arises,  and 
that  an   inference   is  to  be  made  that  the  franchise  may    there 

exist;  but  that  section  has  reference  to  Mallow  and  Dungarvan, 
VOL.  2.  73  L 
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II.  T.  1853.  where  a  freehold  franchise  does  exist     We  are  then  asked  to 

Exek.  Cham,  ,  ••.«»•*  . 

^—  V  "^  remit  the  case  ;  and  if  we  had  any  reason  to  sappose  the  ex- 
CASE.  istence  of  this  franchise  in  Portarlington,  we  woold  be  loath  to 
conclude  the  claimant ;  bat  no  such  case  as  to  its  existence  at 
Common  Law  was  made  before  the  Barrister  ;  and  — nming 
that,  we  should  not  send  it  back  for  the  consideration  of  a 
fact  which  was  not  submitted  to  him.  No  grounds  therefore 
being  suggested  for  the  existence  of  this  franchise^  we  disaUow 
the  appeal,  but  give  no  costs. 
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E.  T.  1852. 

Queen's  Bench 


FERGUSON  and  JOHNSTON 

V, 

THOMAS  JACKSON 
(Queen's  Bench.) 


ApnlTS. 


R.   Armstrong,  on  behalf  of  third  persons,  sureties  in  a  bond,  The  sureties 

in  a  bond  nn^ 

applied,  that  Thomas  Jackson  be  at  liberty  to  surrender  himself  to  der  the  Bank. 

mpt  Act  may 

the  Marshal  of  the  marshalsea.      Jackson  had  become  embarrassed  render  their 

*       *       1      A 

in  his  affairs,  and  under  the  24th  section  of  the  Bankrupt  Act  the  ^j  time  be- 
plain  tiffs  had  served  the  ordinary  twenty -one  days'  notice,  requiring    o'^J^**^®^ 
payment  of  a  debt  due  them.     An  action  had  been  commenced, 
but  judgment  had  not  yet  been  entered.     Ouston  v.  Coates  (a). 
A  party  may  be  rendered  before  judgment.      The  condition  of 
the  bond  in  the  present  case  was,  that  Jackson   ^'do  pay  such 
"  sum  or  sums  of  money,  together  with  costs,  as  may  be  recovered 
**  against  him,  or  render  himself  to  the  gaoler  of  this  Court  where  the 
^*  action  is  brought." — [Cramfton,  J.  Is  that  a  render  before  or  after 
judgment  ?] — It  may  be  any  time  before  judgment.    In  that  case  of 
Ouston  V.  CoateSy  Lord  Denman  says : — "  This  was  a  motion  by  per- 
"sons  who  had  given  a  bond,  under  the  8th  section  of  1  &  2  Vic. 
''c.  1 10,  to  be  allowed  to  render  their  principal  after  verdict  against 
**  him,  and  before  judgment.    The  condition  of  the  bond,  as  required 
**  by  the  Act,  is  to  pay  the  condemnation  money  or  render  the  de- 
"  fendant." 

Crampton,  J.  • 

The   plaintiffs  here  may  neva:  proceed   to  judgment,  and  the 
sureties  will  be  in  no  difficulty,  but  you  may  take  a  conditional  rule. 

(a)  2  Per.  &  Day.  485. 
Note. — The  mle  was  made  absolate  in  the  office. 
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K.  T.  1852. 

Queens  Bench 


THE  QUEEN,  at  the  Prosecution  of  MICHAEL  RYAN, 

« 

V. 

THE  WATERFORD  &  LIMERICK  RAILWAY  COMPANY. 


MayS. 


R.  Armstrong,  on  behalf  of  Michael  Ryan,  applied  for  a  writ  of 
Under   the  /      ♦     ff 

(>9tb   section     mandamuSy  to  be  directed  to  the  Waterford  and  Limerick  Railway 

of  the   RaU- 

ways   Clanaes  Company,  commanding  them  to  build  two  bridfi^  or  make  such 

Consolidation 

Act,   Justices  other  accommodation  works  as  would  give  the  proeecntor  a  means 

diction  to  de-  ^^  access  to  portions  of  his  farm  which  had  been  severed  bj  the 

or^not  ^th^  ^i^^^y*     '^^^  prosecutor  held  his  land  under  an  unexpired  term 

cuimn(^tion  ^^  nineteen  yeare  and  one  life,  at  £2.  15s.  an  acre.     The  Railway 

works ;  ^bnt  Company  had  paid  for  the  land  actually  occupied  by  the  Railway, 

there  are  to  be  mj^j  gjg^j  {q^  consequential  damage,  namely,  £10.  68.  3d.  parchase- 
jiQch,  they  are 

only  to  decide  money,  and  £36.  1 8s.  5d.  for  consequential  damage,  having  taken 

on  their  kind, 

number   and     one  acre  and  twenty  perches  of  the  lands ;  but  they  made  no  allow- 

sufficiency. 

ance  for  severance.     The  yearly  rent  of  the  portion  severed  was 

£4.  Is.  per  annum. 


LaursoHf  fur  the  Company. 

We  went  before  Justices,  according  to  the  provisions  of  the  Rail- 
ways  Clauses  Act,  69th  section,  who  examined  witnesses,  and  dis- 
missed "this  prosecutor's  complaint,  and  determined  he  was  not 
entitled  to  any  accommodation  works.  He  now  asks  for  two  bridges, 
without  specifying  what  sort  or  sire  they  are  to  be  of,  and  the  build- 
ing of  them  would  cost  more  than  the  fee-simple  of  the  property. 
Under  S  oi:  \)  Vic.  c.  20,  ss.  69,  70,  the  Justices  are  directed  to  point 
out  what  accommodation  works  are  to  be  made,  and  there  is  no 
appeal  from  their  award ;  and  thb  is  an  application  virtually  that 
the  Justices  should  reconsider  their  decision. — [PEEEiX,  J.  It  is 
not  .1  question  for  the  Justices  whether  or  not  a  party  is  entitled  to 
accommodation  works  ;   thev  are  but  to  determine  what    sort   of 
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works  are  to  be  done.— -LsFROTy  C.  J.   The  69th  section  qualifies  the  E.  T.  1 862. 

.   1.     .          ^   ,      Y       .           ,        .     I                                    ,               ,     .,      Queen*8 Bench 
jurisdiction  of  the  Justices ;  but  it  does  not  empower  them  to  decide      — ^. 

on  the  abstract  question  of  accommodation  works.] — The  summons 

heard  before  the  Justices  was  to  settle  t^e  accommodation  works, 

and  the  applicant  has  been  paid  for  the  injury  done  by  the  severance 

in  the  consequential  damages. 


THE  QUEEN 

V. 

WATERFORD 

AND 

LIMERICK 

RAILWAY 

COMPANY. 


Lefroy,  C.  J. 

The  applicant  should  have  negatived  that  the  sum  received  by 
him  as  consequential  damages  was  for  the  value  of  the  land  only ; 
the  Justices  have  decided  it  was  paid  for  the  severance.     We  say — 


No  rule. 
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T.  T.  1852. 

CommonPleas. 


BAILEY  V.  MASON. 

ApHl  27,  ,_  _, 

June  1,  7.  (CommoH  Pleas.J 

^^^"   *^«r  '^■^^^  ^'^^^  *"*  ejectment  for  non-payment  of  rent.    The  case  wo 

the  service  of  tried  before  the  Hon.  Mr.  Justice  Jackson,  at  the  Spring  Assises 

the    wnt    of  »       o 

smninonB  in  of  1852  for  the  county  of  Kerry.  The  case  was  argued  at  first  on 
ejectment   for 

non-payment    a  motion  for  a  new  trial,  and  afterwards  (at  the  desire  of  the  Court) 
of  rent,    dis- 
trained   for      en  a  bill  of  exceptions  taken  by  the  defendant  to  the  ruling  of  the 

subsequentlj  learned  Judge.  The  facts  of  the  case,  as  they  appeared  by  the  notes 
and  bj  the  ^^  ^®  learned  Judge,  and  afterwards  by  the  bill  of  exceptions,  were 
notice  rfjs.  ^  f^u^^  ._rj.^^  ^^  ^^  summons  in  ejectment  was  served  on  the 


^^m^  defendant  on  the  6th  of  June  1851,  and  the  defendant  appeared 

without    pre-  thereto  on  the  21st  of  the  same  month.     On  the  trial  the  plaintiff 
jndice   to  the  '^ 

ytar'i  rent  due  proved  a  lease,  dated  the  5th   of  July  1847,   made  between  the 

<m  the  25th  of 

March,    and    plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part»  by 

fir    which 

ejeetmeiu  pro-  which  the  plaintiff  demised  to  the  defendant  the  house  and  demesne 

t^Tvending:  lands  of  Aghamore — ^being  the  lands  for  which  the  ejectment  was 

such    distress  hrought — ^for  eighteen  years,  from  the  25th  of  March  1840,  and 

as  a°?wdY«^of  ^^^  ^^^^  further  term  as  the  plaintiff  should  obtain  from  the  person 

the  ejectment  entitled  to  the  reversion,  at  the  yearly  rent  of  £236.  10s.  6d.— 

payable  on    the   25th   of  March   and   29th  of  September — ^with 

a  power  of  distress  in   case  the    rent   should   be    in   arrear  for 

twenty-one  days  after  any  of  the  gale  days ;  and  if  no  sufficient 

distress  should  be  found  on  the  premises  to  satisfy  the  rent  due, 

then   that   it  should  be  lawful   for  the  said  Robert  Bailey,   his 

executors,  administrators  and  assigns,  to  re-enter  upon  the  demised 

premises.    It  was  admitted  by  the  defendant  on  the  trial  that  he  was 

in  possession  of  the  premises  demised  to  him  under  this  lease  at  the 

time  of  service  of  the  summons  in  ejectment,  and  had  paid  rent  to 

the  said  Robert  Bailey. 

The  plaintiff's  case  having  closed,  it  was  proved  on  behalf  of  the 
defendant,   that    on   the    12th    of   November    1851,   the    plaintiff 
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distrained,   for  a-half-year's  rent  due  on  the  29tb  of  September  T.  T.  1852. 

ConanonPleas. 
1851,  and  on  that  occasion  served  a  notice  of  distress  in  the  follow- 


ing terms : — 


M 


i< 


C< 


^*  Take  notice  that  I  have  this  day  entered  and  made  a  distress 
**  for  rent  on  all  that  and  those  the  lands  and  premises  of  Ahermore, 
**  in  the  barony  of  Claremorris,  and  county  of  Kerry,  for  the  sum  of 
''£119«  5s.  3d.,  being  the  amount  of  the  rent  demanded,  and  the 
<*time  and  times  when  the  same  accrued  due  as  follows,  viz.: — 

^'  £1 19*  5s.  3d.,  half  a-year's  rent  due  and  ending  the  29th  day  of 
*^  September  1851 :  £*        rent  due  and  ending*  day  of  18* 

"  £*  rent  due  and  ending*  day  of  18*  £1 19.  5s.  3d.,  with- 
**  out  prejudice  to  the  year's  rent  due  the  2Sih  of  March  laity 
*^for  which  ejectment  proceedings  are  now  pending.  And  I  have 
^'  made  such  distress  by  the  authority  of  Robert  Bailey,  of  35  South 
''  Mall,  in  the  city  of  Cork,  the  party  entitled  to  the  said  rent ;  and 
*'  unless  such  rent,  and  the  charges  of  such  distress,  be  paid  within 
fourteen  days  from  the  date  hereof,  the  goods  and  chattels  so  dis- 
trained will  be  disposed  of  according  to  law,  for  satisfaction  of  such 
rent  and  charges." 

The  defendant,  having  further  proved  that  a  sale  of  the  goods 
distrained  took  place,  and  that  the  sum  of  £47  was  realised  thereby, 
called  upon  the  learned  Judge  to  direct  a  verdict  for  him»  on  the 
ground  that  the  distress  and  sale  under  it  amounted  to  a  waiver  of 
the  ejectment.  The  learned  Judge  having  declined  to  adopt  this 
course,  the  jury,  under  his  Lordship's  direction,  found  a  verdict  for 
the  plaintiff. 

The  case  was  argued,  on  showing  cause  against  the  rule  nisi  for 
a  new  trial,  by  Thomas  Fitzgerald  and  Leahy ^  in  support  of  the 
rule,  and  by  J.  D,  Fitzgerald  and  Sullivan^  in  support  of  the 
Tcrdict ;  and  afterwards  on  the  bill  of  exceptions,  by  Macdonogh,  in 
support  of  the  exceptions,  and  by  SuUivan  on  behalf  of  the  plaintiff. 
As  the  arguments  on  both  occasions  were  substantially  the  same, 
they  have  been,  for  greater  convenience,  combined  in  the  report 

For  the  defendant. 

The  plaintiff  cannot  have  concurrent  and  inconsistent  remedies  for 


*  iStc  in  the  bUl  of  exceptions. 
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T.  T.  1852.  the  recovery  of  the  same  rent — he  cannot  at  the  same  time  treat  the 
defendant  as  a  tenant  and  trespasser.  If,  where  the  lease  is  voidable 
at  the  election  of  the  landlord,  he,  with  a  knowledge  that  a  forfeiture 
has  been  committed,  deals  with  the  tenant  in  such  a  manner  as  to 
imply  that  the  relation  is  still  subsisting — such  forfeiture  is  bj  a 
necessary  inference  of  law  deemed  to  be  waived;  and  a  landlord 
who  accepts  or  distrains  for  rent  which  has  accrued  due  after  the 
forfeiture  has  been  committed,  with  a  knowledge  of  that  fact,  shall 
be  deemed  to  have  waived  it :  ChreetCs  etue  (a) ;  Doe  d.  Nash  v. 
Birch  (b)  ;  2  Furlong's  Land,  fy  Ten^  p.  1086.  The  intent  of  the 
party  in  making  the  distress  cannot  alter  the  legal  efiect  of  that 
act ;  which  is,  that  the  landlord  says  that  at  the  time  it  takes  plaoe 
the  person  distrained  is  his  tenant.  The  writ  of  summons  in  eject- 
ment is  only  a  claim  made  by  the  landlord,  and  at  most  creates  an 
inchoate  right,  which  may  be  avoided,  as  by  the  tenant  redeeming 
pursuant  to  the  9  &  10  Ftc.,  c  1 1 1.  Nor  is  there  any  thing  in  the 
Ejectment  Statutes  to  show  that  a  landlord  may  not  bring  his 
ejectment,  and  afterwards  waive  it.  The  case  of  Roe  d.  Crow^pion 
V.  Minshall  (c)  shows  that  the  bringing  of  an  action  of  coyenaot 
subsequent  to  the  date  of  the  demise  in  the  ejectment  would  be  a 
waiver  of  the  right  of  entry,  and  an  acknowledgment  of  the  sub- 
sistence of  the  lease.  The  case  of  Hume  v.  Keni{d)  shows  that 
the  same  rule  applies  to  ejectments  for  non-payment  of  renU — 
[MoNAHAN,  C»  J.  In  the  first  case  cited,  the  waiver  was  before  the 
ejectment  was  brought,  and  therefore  before  entry ;  but  the  question 
is,  whether  a  party  who  has  actually  entered  could  waive,  not  the 
right  to  re-enter,  but  an  entry  actually  made  at  the  time  ?  In  the 
case  of  Hume  v.  Keniy  the  &cts  of  the  case  show  plainly  that  the  acts 
did  not  amount  to  a  legal  tender,  otherwise  there  would  have  been 
no  equity  for  the  bill.] — The  following  cases  were  cited  :  Pennants 
case  («) ;    Doe  d.    Cheney  v.   Batten  (/) ;    Roe  d.    Gregson  v. 


(a)  Cro.  Elia.  3.  (b)  1  M.  &  W.  402. 

(c)  Bun.  N.  P.  96;  S.  C.  Selw.  N.  P.,  11  ed.,716. 
((/)  1  BaU  &  Beat.  554.  (e)  3  Rep.  64. 

(/)  Cowp.  243. 
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<« 


(fl)  2  T.  IL  425. 
(c)  2  Eaat,  237. 
(e)  1  BaU  &  Beat  554. 

(i^)  1  C.  &  P.  46. 
VOL.  2. 


(6)  IH.BL311. 

((0  5  B.  &  Ad.  765. 

(/)  15  M.  &  W.  7ia 

(A)  2  F.  &  S.  34. 
74   L 


Harrison  (a) ;   Ward  v.    Willingale{b)\  Doe    v.  Humphrey  {c) -,  T.  T.  1852. 
Z>otf  d.  Griffith  v.  Pritchard  (d)  ;  Malone  v.  Malone  (e). 
For  the  plaintiff. 

The  difficulty  suggested  by  the  cases  cited  arises  from  the  ambi- 
guous meaning  of  the  word  forfeiture,  which  is  sometimes  employed 
to  express  the  act  of  the  tenant  by  which  the  forfeiture  is  incurred, 
and  sometimes  the  act  of  the  landlord  availing  himself  of  such  for- 
feiture.    In  the  former  case  the  effect  of  the  act  may  be  waived  by 
an  act  tn  pais  ;  but  there  is  no  case  showing  that  in  the  latter  sense 
a  forfeiture  can  be  waived.     The  Ejectment  Statutes  having  sub- 
stituted the  summons  in  ejectment  for  the  demand  and  re-entry  at 
Common  Law,  the  landlord  must  be  considered  to  have  made  an 
entry  at  Common  Law  on  the  day  when  his  title  accrued,  and  the 
service  of  the  summons  in  ejectment  therefore  stands  in  place,  not  of 
the  accrual  of  the  right  to  re-enter,  but  of  a  re-entry  itself.     In 
'Jones  V,  Carter  (/),  it  was  decided  that  the  service  by  the  lessor 
upon  the  lessee  of  a  declaration  in  ejectment  for  a  forfeiture  operates 
as  a  final  election  by  the  lessor  to  determine  the  term,  and  that  he 
could  not  afterwards  (although  there  has  not  been  judgment  in  the 
ejectment)  sue  on  the  covenant  for  rent  which  subsequently  accrued. 
In  that  case  Parke,  B.,  in  giving  judgment,  says : — "  It  was  said, 
''there  was  no  authority  upon  the  point  now  under  consideration; 
but  there  is  a  case  at  Nisi  Prius  materially  bearing  upon  it,  in 
which  Lord  Tenterden  expressed  a  clear  opinion  that  the  receipt 
''  of  rent,  after  an  ejectment  brought  for  a  forfeiture,  was  no  waiver 
"  of  such  forfeiture :  Doe  d.  Morecraft  v.  Meux  (g).    We  entirely 
**  agree  in  that  opinion."     The  reasoning  of  the  Court  in  the  case  of 
Dtcyer  v.  Peacoch{h)  affords  an  answer  to  the  objection  that  the 
plaintiff  cannot  treat  the  defendant  as  both  tenant  and  trespasser  at 
the  same  time.    Either  the  lease  was  determined  upon  the  day  when 
the  distress  was  made,  or  it  was  not.    If  it  was,  then  it  must  have 
been  determined  for  all  purposes,  and  no  act  of  the  plaintiff  could  set 
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T.  T.  1852.  it  up  again.   The  defendant  therefore  might  have  replevied,  and  the 

CommonPteoM, 

landlord  could  not,  for  the  purpose  of  supporting  the  diBtresSy  have 

abandoned  the  ejectment,  for  he  would  have  been  a  trespasser  at  the 

time  the  distress  was  made.    If  the  lease  was  not  determined  on  the 

day  when  the  distress  was  made,  then  the  plaintiff,  who  waa  entitled 

to  distrain  within  six  months  after  the  determination  of  the  lease, 

would  a  fortiori  have  the  power  to  do  so  up  to  that  period.    In 

Doe  d.  Holmes  v.  Darby  (a),  which  was  an  ejectment  brought  upon 

notice  to  quit,  it  was  held  that  a  distress  for  rent  which  became  dae 

after  the  verdict  did  not  waive  the  notice  to  quit. — [Bai.l,  J.   That 

was  an  application  after  verdict  to  the  discretion  of  the  Court  to 

stay  the  execution  of  the  hahereJ] — The  reasoning  of  that  case, 

however,  applies  to  the  present — if  the  lease  was  not  determined  hj 

the  ejectment,  there  is  no  reason  why  the  landlord  should  not  have 

all  his  remedies  for  the  recovery  of  the  rent.     But  the  2nd  aectioo 

of  5  G.  2,  which  enacts—"  That  every  lessor  or  lessors  recovering 

'*  in  ejectments  for  non-payment  of  rent,  and  obtaining  judgment 

^  and  execution  thereupon,  shall  and  may  have  the  like  remedy  for 

'^  all  arrears  to  the  time  of  such  execution  executed,  as  such  lessor 

^*  or  lessors  might  have  had,  against  the  lessee  or  lessees,  his  or  their 

*'  assignee  or  assignees,  if  no  such  ejectment  had  been  brought,  or 

**  judgment  and  execution  had  been  obtained  or  enacted  thereupon,* 

shows  that  it  was   in  the  contemplation   of  the  Leg^lature  that 

rent  might  become  due  after  the  service  of  the  ejectment.    It  is 

settled  that  an  action  of  covenant  cannot  be  maintained  on  a  lease 

which  is  determined.     The  Legislature,  therefore,  by  enacting  that 

the  landlord  shall  be  entitled  to  maintain  that  action  for  arrears  of 

rent  due  up  to  the  execution  of  the  habere^  must  have  intended  to 

imply  that  up  to  the  execution  of  the  habere  the  lease  was  not 

determined.     This  construction  is  further  aided  by  the  terms  of  the 

1 1  Anne^  c.  2,  which  enacts  that  after  the  expiration  of  six  months 

from  tlie  execution  of  the  habere^  the  landlord  or  lessor  shall  themtt' 

forth  hold  the  demised  premises  discharged  from  the  lease ;  which 

amounts  to  a  declaration  of  the  Legislature  that  the  lease  shall  be 

deemed  to  have  subsistence  up  to  that  time.     A  waiver  of  a  for- 


(«)  8  Ttemt.  53a 
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feiture  is  a  matter  of  intention,  and  cannot  be  held  to  have  taken  T.  T.  1852. 
place,  if,  as  m  the  present  instance,  the  landlord  has  so  expressed 
himself  as  to  guard  against  the  appearance  of  such  an  intention. 

The  following  authorities  were-  cited :  Lord  Ashbrook  y.  Dow- 
iing{a)  ;  Lessee  Dawson  v.  Coghlan{h)  ;  Treston  v,  Handeoek(c); 
Nuitall  v.  Staunton  {d) ;  Bridges  v.  Smyth  (e) ;  2  How,  Exch, 
Prae^  p.  106,  ». 

Cur,  ad.  vult. 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  ejectment,  brought  for  non-payment  of 
rent.  The  writ  of  summons  in  ejectment  was  served  upon  the  6th 
of  June  1851.  The  declaration  claimed  a  year's  rent  as  due  on  the 
25th  of  March  1851,  and  laid  the  demise  upon  the  21st  of  May  in 
the  same  year.  The  defendant  appeared  upon  the  21st  of  June,  and 
took  defence  for  all  the  lands  ;  and  on  the  12th  of  November  follow- 
ing, the  plaintiff  distrained  for  the  half  year's  rent  due  upon  the  29th 
of  September,  serving  a  notice  at  the  same  time  that  he  did  so  with- 
out prejudice  to  the  year's  rent  for  which  the  ejectment  was  pending. 
It  was  admitted  at  the  trial  that  at  the  time  of  the  service  of  the 
ejectment,  and  also  when  defence  was  taken,  the  plaintiff  was  en- 
titled to  sustain  it ;  but  it  was  insisted  that  the  effect  of  the  distress 
was,  that  thereby  the  defendant  was  treated  as  a  tenant,  and  that 
therefore  it  amounted  to  a  waiver  by  the  plaintiff  of  the  pending 
ejectment.  That  the  defendant  was  entitled  to  rely  upon  this  as  a 
defence  to  the  action.  Accordingly,  at  the  trial  the  defendant's 
Counsel  required  the  learned  Judge  to  direct  a  verdict  for  him, 
which,  however,  the  learned  Judge,  being  of  opinion  that  the  dis- 
tress constituted  no  defence,  refused  to  do,  and  directed  a  verdict 
for  the  plaintiff,  to  which  ruling  the  present  exception  has  been 
taken.  On  the  argument  before  us,  the  learned  Counsel  for  the 
defendant  have  referred  us  to  several  cases  which   establish  the 


June  7' 


(a)  Battj,  13. 

(c)  Smythe,  Jr.  Rep.  6. 


(6)  Hajes,  509. 
{d)  4  B.  &  C.  51. 


(«)  5  fiing.  410. 
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T.  T.  1852.  positioo  that  if  a  landlord  has  a  right  to  enter  for  a  forfeitare  or 
condition  broken,  and  with  knowledge  of  such  forfeiture  or  breach 
of  condition  having  accmed,  he  deals  with  or  titets  the  tenant  as 
still  having  a  subsisting  tenancy  in  the  lands,  he  cannot  afterwards 
bring  an  ejectment  or  make  an  entry  founded  upon  auch  previous 
forfeiture.  We  do  not  question  the  propriety  of  the  law  as  laid 
down  in  these  cases,  or  the  principle  which  has  been  deduced  from 
them ;  and  therefore  if  this  were  a  Common  Law  ejectment,  founded 
upon  condition  broken,  we  should  have  to  consider  how  far  the  rule 
which  I  have  stated  would  apply  to  a  case  where  the  recognition  of 
tenancy  was  made  after  the  entry  made  or  the  ejectment  brought  for 
the  condition  broken,  or  what  would  be  the  effect,  where  the  act  relied 
upon  as  a  waiver  of  the  ejectment  and  a  recognition  of  the  tenancy 
was  accompanied  with  a  declaration  that  it  should  be  without  pre- 
judice to  the  ejectment  then  pending.  But  as  our  opinion  on  this 
case  is  founded  upon  different  grounds,  it  is  unnecessary  to  pursue 
further  the  questions  which  would  arise  from  this  view  of  the  case. 
It  has  been  argued  that  the  landlord,  by  bringing  the  present  ejects 
ment,  treated  the  tenant  as  a  trespasser,  and  that  as  the  statute  of 
the  1 1  Armey  c.  2,  enacts  that  the  summons  in  ejectment  shall  stand 
in  the  place  and  stead  of  the  demand  and  re-entry  at  Common  Law, 
the  lease  was  determined  by  the  service  of  the  ejectment,  and  the 
tenant  accordingly  became  a  trespasser  at  all  events  from  that  time. 
We  do  not  think  this  is  the  true  construction  of  the  statute,  in  direct- 
ing the  summons  to  stand  in  the  place  and  stead  of  the  demand  and 
re-entry.  We  do  not  think  it  was  intended  to  be  so  generally  and  for 
all  purposes,  but  merely  to  enable  the  plaintiff  to  sustain  the  eject- 
ment, and  to  operate  at  the  trial  as  proof  of  demand  and  re-entry ; 
but  that  in  the  meantime,  and  until  the  trial,  and  the  execution  of 
the  habere,  the  relation  of  landlord  and  tenant  continues  to  subsist 
between  the  parties.  If  the  landlord,  before  the  trial,  entered  and 
expelled  the  tenant,  he  would  be  a  trespasser  by  that  a,cU  which  he 
could  not  be  if  the  lease  were  then  determined.  The  2nd  section 
of  the  5  G.  2,  c.  4,  seems  to  us  to  support  the  same  view.  After 
reciting  that  doubts  had  been  entertained  whether,  after  judgment 
has  been  obtained,  and  execution  executed  thereupon,  the  lessor  can 
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maintain  an  action  for  the  recovery  of  the  arrears  due  before  the  T.  T.  1852. 
bringing  of  the  ejectment,  it  enacts  that  every  lessor  recovering  in 
ejectment  for  non-payment  of  rent,  and  obtaining  judgment  and 
execution  thereupon,  shall  have  the  same  remedy  for  all  arrears  to 
the  time  of  such  execution  executed  as  such  lessor  might  have  had 
against  the  lessee  or  his  assignee  if  no  such  ejectment  had  been 
brouglit,  or  judgment  or  execution  had  been  obtained  or  executed 
thereupon.  Now,  it  appears  to  us  impossible  to  give  any  effect  to 
the  terms  of  this  section,  unless  they  are  to  be  taken  as  a  legislative 
declaration  that  arrears  of  rent  may  accrue  due,  up  to  the  time  when 
the  execution  is  executed  upon  the  judgment,  or,  in  other  words, 
that  the  relation  of  landlord  and  tenant  subsists  up  to  that  time. 
On  the  whole,  therefore,  as  at  the  time  when  the  ejectment  was 
brought  there  was  a  year's  rent  due,  and  the  lessor  had  by  law  a 
right  to  re-enter  for  the  non-payment  thereof,  we  are  of  opinion 
that  he  comes  within  the  words  and  principle  of  the  Act,  and  is 
entitled  to  recover  possession  of  the  premises,  and  that  the  circum- 
stance of  the  landlord  subsequently  availing  himself  of  his  rights  as 
such  does  not  disentitle  him  from  recovering  the  premises  in  the 
present  ejectment.  If  when  a  year's  rent  was  due,  another  gale  had 
then  become  due,  and  the  landlord,  before  the  ejectment  was  brought, 
bad  been  paid  the  last  gale,  leaving  the  previous  year's  rent  due,  in 
that  case  a  question  might  arise  whether  the  landlord  in  that  case 
might  then  bring  an  ejectment  for  the  one  year's  rent ;  as  it  might 
be  contended  that  in  such  a  case  the  landlord  would  not  come  within 
the  statute,  not  having  at  the  time  of  bringing  the  ejectment  a  right 
to  re-enter  for  non-payment  of  rent.  It  is  unnecessary  for  us  in' 
this  case  to  consider  that  question,  as  even  if  in  such  a  case  it  should 
be  held  that  the  ejectment  could  not  be  sustained,  we  do  not  think  it 
would  govern  the  present.  The  exception  must  therefore  be  over- 
ruled, and  judgment  entered  for  the  plaintiff. 


Judgment  for  the  plaintiff. 
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CHARLES    SHARPLEY, 

V. 

EDWARD  HORNSBY, 
Secretary  to  the  Commissioners  of  Public  Works  in  Ireland. 

Feb.  5, 6.  iCExchequer.J 

Jfoy  28, 29,31. 

Case,  by  a  mill  This  was  an  action  on  the  case,  against  Edward  Homsbj,  Secretary 

the  Commis-  ^^  ^^^  Commissioners  of  Public  Works  in  Ireland,  and  sued  for  the 

^ufnage^in  Commissioners  of  Drainage,  pursuant  to  the  statutable  enactments 

^d^tio7^*  in  such  case  made  and  provided. 

contained  five        xhe  declaration  contained  five  counts, 
counts.    The 

first   three  First  count — "  For  that  before  and  at  the  times  of  committing 

counts  averred 

that  the  Com-  *<  the  grievances  by  the  Commissioners  of  Drainage,  as  hereinafter 
missloners 

wrongfully        *' next  mentioned,  the  said  Charles  Sharpley  was,  and  from  henoe 
and  injuri- 
ously deepened  ''hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain 

plaintiff's  "  n^i^ly  water-wheel,  machinery  and  premises,  with  the  appurtenances, 

removed     '  '*  situate  and  being  at  Stradermot,  in  the  county  of  Leitrim,  and  by 

and"daiM  ^^  "  '^^^^'^  thereof,  before  and  at  the  time  of  committing  said  grievances, 

*"S  *bo  ^^*  "  ^^  "g^^  ^*^  *°<1  enjoyed,  and  of  right  ought  to  have  had  and 

mill,  and         «  enjoyed,  and  still  ^f  right  ought  to  have  and  enjoy,  the  benefit 
thereby  les- 
sened the         «  and  advantage  of  the  water  of  a  certain  stream  or  watercourse,  to 
working 

water-power      "wit  the  Yellow  River,  in  the  county  aforesaid,  which  during  all 
of  the  mill. 

The  fourth  and  fifth  counts  averred  that  the  Commissioners  deepened  the  stream,  &c., 
pursuant  to  certain  Acts  of  Parliament,  but  were  guilty  of  neglect  of  duty  in  the 
manner  in  which  they  prosecuted  the  works ;  also  that  certain  specified  things  were 
not  done  in  a  proper  and  workmanlike  manner.  The  plaintiff  having  given  evi- 
dence in  support  of  his  declaration,  the  defendant  gave  in  evidence  the  declaration 
of  the  Commissioners,  under  the  5  &  6  Vic,  c.  89;  and  the  Gazette  containing  the 
publication  of  the  final  notice,  and  relied  on  the  5  &  6  Vic,,  c.  69,  s.  52,  and  9  Vic., 
c.  4,  s.  18,  as  ousting  the  right  of  action  at  Common  Law.  The  learned  Chief  Justice 
(Blackbume)  directed  a  verdict  for  the  defendant,  being  of  opinion  that  the  right  of 
action  at  Common  Law  had  been  taken  away  by  the  9  Vic.,  c.  4,  s.  18. — Held: 
that  the  right  of  action  at  Common  Law  existed,  notwithstanding  the  5  &  6  Vic., 
c.  89,  or  9  Vic ,  c  4,  where  the  Commissioners  exceeded  their-  jurisdiction,  or 
acted  arbitrarily,  carelessly  or  negligently. 

Held  also,  that  the  9  Vic.,  c.  4,  s.  18,  refers  to  matters  of  procedure  alone. 

SembU,  per  PiooT,  C.  B. — That  the  declaration  was  insufficient  to  confer  jurisdic- 
tion on  the  Conmiissioners. 


SHABPIiEY 
V, 
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^*the  time  of  right  ought  to  have  run  and  flowed,  and  until  the  £.  T.  1852. 

"alteration,   sinking    and    diversion    thereof,   as   hereinafter  next 

**  mentioned,  of  right  had  run,  &c.,  and  still  of  right  ought,  &c.,  in 

**  great  plenty  and  abundance,  and  with  great  weight,  force,  power     hornsby. 

^'and  velocity,  unto,  &c.,  the  said  mill,  &c.,  of  the  said  Charles 

"  Sharpley,  for  supplying,  and  did  then  and  there  supply,  the  same 

**  with  water  and  water  power  for  the  working  thereof,  to  wit  at, 

*'  &c. ;  yet  the  said  Commissioners  of  Drainage,  well  knowing  the 

^<  premises,  but  intending  to  injure  the  said  Charles  Sharpley,  and 

*'  to  deprive  him  of  the  use,  &c^  of  the  water  of  said  stream,  and  to 

"  hinder  him  from  wt>rking  his  said  mill  in  so  ample  and  beneficial 

**  a  manner  as  he  had  theretofore  done^  and  of  right  ought  to  have 

''done,  and  to  injure  him  in  the  way  of  his  trade  and  business  of  a 

**  miller,  which  he  during  all  the  time  aforesaid  exercised,  &c.,  and 

"still  doth  exercise,  &c.,  to  wit  at,  &c.,  whilst  the  said  Charles 

"  Sharpley  was  so  possessed  of  the  said  mill,  &o.,  and  so  carried  on 

"  the  trade  and  business  of  a  miller,  to  wit  on  the,  &c.,  and  on  divers 

"  other  days,  &c.,  afterwards  and  before  the  commencement  of  this 

"  action,  to  wit  at,  &c^  wrongfully  and  injuriously  cut,  dug,  sunk, 

"excavated  and  made  lower  and  deeper  than  theretofore  it  had 

^*  been,  and  still  of  right  ought  to  be,  and  caused  to  be  cut,  dug, 

"  sunk,  excavated  and  made  lower  and  deeper  than  theretofore  it  had 

"  been,  and  still  of  right  ought  to  be,  the  bed  and  channel  of  the 

"  said  stream  and  watercourse,  to  wit  ten  feet  of  greater  depth,  and 

"  lower  than  the  usual  and  accustomed  bed  and  channel  of  the  said 

"  stream  or  watercourse,  and  kept  and  continued,  and  caused  to  be 

"  kept  and  continued,  the  said  bed  and  channel,  &c.,  so  as  aforesaid 

"made  lower  and  deeper,  for  a  long  space  of  time,  to  wit  from 

"  thence  hitherto ;  and  thereby  during  all  the  time  aforesaid  unlaw- 

"  fully  and  wrongfully  caused  and  made  the  water  of  the  said  stream 

"  or  watercourse  to  run  and  flow  in  said  bed  and  channel  so  cut, 

"  dug,  sunk,  excavated  and  made  lower  and  deeper  as  aforesaid,  at 

"  a  level  too  low,  to  wit  by  ten  feet,  for  the  proper  and  necessary 

"  working  of  said  mill,  and  for  turning  and  driving  the  water-wheel 

"  and  machinery  thereof,  and  at  a  level  lower,  to  wit  by  ten  feet, 

"  than  the  water  of  said  stream  or  watercourse  of  right  ought  to 
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£.  T.  1862.  «« have  run,  &c.,  and  theretofore  of  right  had  run,  &c^  and  otherwise 

Exchequer, 

^ '     "  of  right  would  have  run,  &c.,  and  still  of  right  ought  to  run,  &c. ; 

SHARFLET 

9.  "  and  thereby  also  during  all  the  time  aforesaid  directed  and  turned 

HORNSBT.     "the  water  of  the  said  stream  or  watercourse  away  from,  and 
"  rendered  the  same  inaccessible  and  useless  to  the  said  mill,  water- 
**  wheel  and  machinery  of  the  said  Charles  Sharpley,  and  stopped, 
''  prevented,  hindered  and  diverted  the  water  of  the  said  stream  or 
*'  watercourse  from  running  or  flowing  along  its  usual  and  accustomed 
*'  bed  and  course,  unto  the  said  mill,  water-wheel  and  machinery  of 
''the  said  Charles   Sharpley,  and  from  supplying  the  same  with 
"  water  for  the  necessary  working  thereof,  as  the  same  had  there- 
*'  tofore  done,  and  of  right  ought,  &c^  and  otherwise  would,  &c^ 
'*  and  still  of  right  ought,  &c. ;  and  also  by  reason  thereof  the  water 
'*  of  the  said  stream,  &c.,  during  all  or  any  part  of , the  time  aforesaid, 
'*  could  not,  and  did  not,  and  still  cannot,  and  doth  not,  run,  <&c^ 
'*  into,  &C.,  the  said  mill,  &c.,  of  the  said  Charles  Sharpley,  with 
**  such  and  so  great  weight,  force,  power  or  velocity  as  theretofore 
**  it  had  run,  &c.,  and  otherwise  would,  &c^  and  of  right  ought,  &c., 
**and  still  of  right  ought,  <&c.,  whereby  the  amount  of  working 
*'  water  power  of  the  said  mill,  water-wheel  and  machinery  was 
*' during  all  the  time  aforesaid,  and  still  is,  greatly  lessened  and 
*'  diminished,  to  wit  at,"  &c.     The  count  concluded  with  charges  of 
general  and  special  damage. 

Second  count  similar  in  form  to  the  first,  but  avers  that  the 
Yellow  River,  **'  Until  the  committing  of  the  grievances  hereinader 
**  next  mentioned,  of  right  had  run  and  flowed,  and  still  of  right 
"  ought  to  run,  &c.,  in  great  plenty  and  abundance,  and  with  great 
**  weight,  force,  power  and  velocity,  in,  into,  through  and  along  a 
"  certain  weir  there  situate,  and  divers,  to  wit,  fifty  dams  and  sluices 
."  of  the  said  Charles  Sharpley,  and  so  unto,  into,  upon  and  against 
'*  the  said  last  mentioned  mill,  water-wheel  and  machinery  of  the  said 
''  Charles  Sharpley,  for  supplying,  and  did  then  and  there  supply,  the 
"  same  with  water  and  water-power  for  the  working  thereof,  to  wit, 
**  at  &c. ;  yet  the  said  Commissioners  of  Drainage  well  knowing, 
*'  &c.,  wrongfully  and  injuriously  cut,  dug,  sunk,  excavated,  altered, 
'*  demolished  and  removed  the  said  weir  and  dams  and  sluices,  and 
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*'  kept,  and  continued  and  caused  to  be  kept  and  continued,  the  said  £.  T.  1852. 
"  weir,  &c.,  cut,  &c.,  for  a  long  space  of  time,  to  wit,  from  tbcnce 
^*  hitherto,  and  thereby  during  all  the  time  aforesaid  unlawfully  and 
*'  wrongfully  caused,  made  and  permitted  tlie  water  of  the  said 
'^  stream,  &C.,  to  run,  &c.,  at  a  level  too  low,  to  wit,  &c.  ;  and 
"  thereby  also  during  all  the  time  aforesaid  directed  and  turned  the 
'^  water  of  the  said  stream,  <&c.,  away  from,  and  rendered  the  same 
"  inaccessible  and  useless  to  the  said  last  mentioned  mill,  <&g.,  of  the 
*'said  Charles  Sharpley,  and  stopped,  &c^  the  water  of  the  said 
*<  stream,  &c^  from  running,  &c.,  along  its  usual  and  accustomed 
**  course  in,  ^.,  and  by  means  of  the  said  weir,  &c.,  unto  the  said 
"  last  mentioned  mill,  &c.,  of  the  said  Charles  Sharpley,  and  from 
"  supplying  the  said  last  mentioned  mill,  &c^  with  water  and  water- 
''  power  for  the  necessary  working  thereof,  as  the  same  had  thereto- 
'*  fore  done,''  &c.  And  it  also  complained  that  thereby  "  the  weight, 
force,  power  and  velocity"  of  the  stream  were  diminished;  and  con- 
cluded with  averments  of  general  and  special  damage  as  in  the  first 
count. 

Third  count — After  stating  preliminary  matter  substantially  the 
same  as  in  the  preceding  counts,  it  is  averred  that  the  Commissioners 
of  Drainage  *'  Wrongfully  and  injuriously  cut,  dug,  erected  and  made, 
**  and  caused  to  be  cut,  dug,  erected  and  made,  in  and  out  of  the 
"  sides  of  the  said  last  mentioned  stream  or  watercourse  above  the 
**  said  last  mentioned  mill,  divers,  to  wit  fifty  sluices,  fifty  trenches, 
**  fifty  channels,  fifty  cuts  and  fifty  d&ms  of  great  depth  and  width, 
"  to  wit  of  the  depth  of  ten  feet,  and  of  the  width  of  fifty  feet,  and 
"  kept,  and  continued  and  caused  to  be,  &e^  the  said  sluices,  &c.,  on 
"  the  sides  of  said  stream,  &c.,  for  a  long  space  of  time,  to  wit-,  &c., 
"  hitherto  and  thereby  during  all  the  time  afoi*esaid  unlawfully  and 
**  wrongfully  divided  and  turned  divers  large  quantities  of  the  water 
'*  of  said  last  mentioned  stream,  &c.,  away  from  the  said  last  men- 
**  tioned  mill,  &c.,  of  the  said  Charles  Sharpley,  and  stopped,  <&g.,  the 
"  water  of  said  stream,  &c.,  from  running,  <&c.,  in  and  along  its  usual 
''  course  to  the  said  mill,  &c.,  and  from  supplying  the  same  with  water 
*'  for  the  necessary  working  thereof,  as  the  same  of  right  ought  to 

'*  have  done  and  otherwise  would  have  done,  and  by  reason  thereof 
VOL.  2.  75  L 
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E.  T.  1852.  *^  the  water  of  said  stream,  &c,  sufficient  for  the  supplying  of  the 

Exchequer, 

*^  said  mill,  &c.,  of  the  said  Charles  Sharpley,  during  all  or  any  part 

"  of  that  time  could  not  and  did  not  run,  &c.,  to  the  same,  as  the 

*^  same  of  right  ought  to  have  run,  <&c.,  and  theretofore  of  right  had 

'*  run,  &C.,  and  of  right  ought  to  have  run,"  &c.    General  damage 

is  then  charged,  but  special  damage  is  not  charged  in  this  count. 

Fourth  count. — **  And  also  for  that  before  and  at  the  times  of  the 

**  committing  of  the  grievances,  &c.,  the  said  Charles  Sharpley  was, 

''<&c.,  lawfully  possessed  of  a  certain  other  mill,  water-wheel  and 

<<  machinery  immediately  attached  thereto,  and  premises,  &c.,  situate 

'^  at,  &c.t  and  by  reason  thereof,  and  before  and  at  the  times  of  com- 

*'  mitting  said  grievances,  of  right  had  and  enjoyed,  &c^  and  of  right 

"  ought,  &c.,  and  still  of  right  ought,  -^.y  the  benefit,  &c.,  of  the  water 

"  of  a  certain  other  stream,  &c.,  to  wit,  &c.,  which  during  all  that 

"  time  of  right  ought  to  have  run,  &c.,  and  until  the  committing,  &c^ 

"  of  right  had  run,  &c.,  and  still  of  right  ought,  &c.,  in  great  plenty 

**  and  abundance,  and  with  great  weight,  force,  power  and  velocity 

**  unto,  <&c.,  the  said  last  mentioned  mill,  &c.,  of  the  said  Charles 

'*  Sharpley,  for  supplying,  and  did,  &e.,  supply  the  same  with  water 

**  and  water-power  for  the  necessary  due  convenient  and  permanent 

*'  working  thereof,  to  wit  at,  &c. ;  and  although  the  said  Commis- 

"  sioners  of  Drainage,  whilst  the  said   Charles  Sharpley  was  so 

'*  possessed  of  said  last  mentioned  mill,  &c.,  to  vit  on,  &c.,  and  on 

"divers  other  days,  &c.,   and  before   the  commencement  of  this 

'*  action,  to  wit  at,  &c.,  in  pursuance  of  the  statutable,  enactments 

"in  such  case  made  and  provided,  cut,  dug,  sunk,  excavated  and 

"made  lower  and  deeper  than  theretofore  had  been  the  bed  or 

"  channel  of  the  said  last  mentioned  stream,  &c.,  to  a  great  depth, 

"  to  wit,  &C.,  and  thereby  then  and  there  caused,  &c.,  thejwater  of 

"  the  said  last  mentioned  stream,  &c.y  to  run,  &c.,  in  and  along  said 

"  bed,  &c.,  so  cut,  &c.,  at  a  level  too  low,  to  wit,  &c.,  for  the  due,  &c^ 

"  working  of  said  mill,  and  the  turning  and  driving  of  said  water- 

"  wheel  and  machinery,  and  at  a  level  lower  and  deeper,  to  wit,  &c^ 

"  than  the  said  water  of  said  stream,  &c.,  had  theretofore  run,  &c^ 

"  and  by  reason  thereof  the  water  of  said  stream,  &c.,  then  and  there 

"  did  not  and  could  not,  and  still  cannot,  and  doth  not  run,  &c^  into. 
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**  &c^  the  said  mill,  with  such  and  so  great  weight,  &c.,  as  thereto-  E.  T.  1852. 
**  fore  it  had  ruD,  &c.,  and  otherwise  would  haye  run,  &c,  and  still  of  *"  v.— v— ^ 
*^  right  ought  to  run,  &c.;  and  although  it  then  and  there  hecame  and 
**  was  the  dutj  of  the  said  Commissioners  of  Drainage  to  lower  the  hobnsbt. 
*'  said  water-wheel  of  said  last  mentioned  mill  and  the  machinery 
*' immediately  attached  to  said  water-wheel,  to  the  proper  degree, 
**  extent  and  depth,  to  wit,  to  the  degree,  extent  and  depth  of  ten 
*^  feet,  and  in  a  manner  proper  and  sufficient  for  the  due  convenient 
^*  and  permanent  working  of  said  last  mentioned  mill,  with  the  full 
'*  amount  of  working  water-power  as  theretofore  it  had  heen  worked 
'*  as  hereinhefore  mentioned ;  and  although  the  said  Commissioners 
*^  of  Drainage  did  then  and  there  lower  the  said  water-wheel  and  the 
'^  machinery  immediately  attached  thereto,  yet  the  said  Commissioners 
**  of  Drainage,  well  knowing  the  premises,  but  intending  to  injure  the 
"  said  Charles  Sharpley,  and  to  deprive  him  of  the  use,  &c.,  of  the 
**  water  of  said  last  mentioned  stream,  &c.,  and  to  hinder  him  from 
*'  working,  &c^  in  as  ample  and  beneficial  a  manner  as  he  had  there- 
"  tofore  done,  and  to  injure  him  in  the  way  of  his  trade,  &c.,  which 
"  he  during  all  the  fime  aforesaid  exercised,  &c^  and  still  doth,  &c., 
^  to  wit  at,  &c.,  whilst  the  said  Charles  Sharpley  was  so  possessed, 
**  &c^  and  whibt  he  so  carried  on  the  trade,  &c.,  to  wit  on,  &c^  after- 
**  wards  and  before  the  commencement  of  this  action,  to  wit  at,  &C., 
'*  wrongfully  and  injuriously  neglected  their  said  duty,  and  then  and 
"  there,  and  during  all  the  time  aforesaid,  neglected  and  refused,  and 
'*  still  do  neglect  and  refuse,  to  lower  the  said  water-wheel  of  said 
"last  mentioned  mill  and  the  machinery  inmiediately  attached 
"thereto  to  the  proper  degree,  extent  and  depth,  to  wit,  &c.,  and 
"  in  a  manner  proper  and  sufficient  for  the  due,  &c.,  working  of 
"  said  last  mentioned  mill,  with  the  full  amount  of  working  water- 
-power as  theretofore  it  had  been  worked,  and  then  and  there 
"wrongfully  and  injuriously,  and  contrary  to  their  said  duty  in 
"that  behalf,  lowered  the  said  last  mentioned  water-wheel  and 
"the  machinery  immediately  attached  thereto  to  an  improper  and 
"  insufficient  degree,  extent  and  depth,  to  wit,  &c.,  and  during  all 
"  the  time  aforesaid  kept,  &c.,  and  caused  to  be  kept,  &c^  and  still 
"  do  keep,  &e.,  the  said  water-wheel  and  the  machinery  immediately 
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E.  T.  1 852.  ''  attached  thereto  so  lowered  to  such  improper  and  insufficient  de- 

Exchequer. 

^ V ^     "gree,  extent  and  depth  as  aforesaid,  to  wit  at,  &c.,  and  thereby 

6HARPLEY 

^  "  then  and  there  and  during  ail  the  time  aforesaid  caused,  made  and 

HORNSBY.     "  permitted  the  water  of  the  said  stream  or  water-course  to  run  and 
"  flow  at  a  level  too  low,  to  wit  by  eight  feet,  for  the  due,  &c.,  work- 
*'  ing  of  said  last  mentioned  mill,  and  thereby  also  then  and  there  and 
**  during  all  the  time  aforesaid  directed  and  turned  the  water  of  said 
"  stream  or  watercourse  away  from  and  rendered  the  same  inacces- 
*'  sible  and  useless  to  the  said  mill,  &c. ;  and  also,  by  reason  thereof, 
*^  the  water  of  the  said  stream  or  watercourse,  during  all  or  any  part 
"  of  the  time  aforesaid,  could  not  and  did  not,  and  still  cannot,  and 
*'  doth  not,  run,  &c.,  into,  d^.,  the  said  last  mentioned  water-wheel, 
"  ^.,  with  such  and  so  great  an  amount  of  weight,  &c.,  as  thereto- 
'*  fore  it  had  run,  &c.,  and  still  of  right  ought  to  run,  &&,  whereby 
'*the  amount  of  working  water-power  of  the  said  mill,  &c.,  was 
"during  all  the  time  aforesaid,  and  still  is,  greatly  lessened  and 
"  diminished,  to  wit,  at,"  d^.     General  and  special  damage  charged. 
Fifth  count,  in  form  is  similar  to  the  fourth.  After  averring  that  the 
Commissioners  had  lowered  the  bed  of  the  river,  pursuant  to  certain 
statutable  enactments,  it  averred  that  it  then  became  their  duty  *'  To 
"  lower  the  said  water-wheel  and  the  machinery  immediately  attached 
*'  thereto,  in  a  manner  proper  and  sufficient  for  the  due  convenient 
"  and  permanent  working  of  said  last  mentioned  mill,  with  the  full 
"  amount  of  working  water-power  as  theretofore  it  had  been  worked, 
"  and  to  erect,  fit  and  place  the  said  water-wheel  and  the  machinery 
*^  immediately  attached  thereto,  in  a  workmanlike  manner,  and  with 
*'  proper  and  durable  materials  ;  and  although  the  said  Commissioners 
"  of  Drainage  did  then  and  there  lower  the  said  water-wheel  and  the 
"machinery  immediately  attached  thereto,  yet  the  said  Commis- 
"  sioners  of  Drainage,  well  knowing  the  premises,  but  intending  to 
"injure  the  said  Charles  Sharpley,  &C.,  wrongfully  and  injuriously 
"  neglected  their  said  duty,  and  then  and  there,  and  during  all  the 
"time  aforesaid,  neglected  and  refused,  and  still  do  neglect   and 
"  refuse  to  erect,  fit  and  place  the  said  water-wheel  and  the  machi- 
"  nery  immediately  attached  thereto  in  a  workmanlike  manner,  and 
"  with  proper  and  durable  materials ;  and  then  and  there  wrongfully 
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"and  injariouslj,  and  contrary  to  their  said  dutj  in  thai  behalf,  E.  T.  1852. 

MtXchequcTm 
"  erected,  fitted  and  placed  the  said  water-wheel  and  the  machinery      r— -^ 

fin  A  npr  vv 

'*  immediately  attached  thereto,  in  a  manner  not  workmanlike,  and 

'*  with  materials  not  proper  and  durable,  and  then  and  there  wrong-     hobnsby. 

*' fully  and  injuriously  erected,  fitted  and  placed  divers  parts  and 

''portions  of  the  machinery  immediately  attached  to  said  water- 

"  wheel,  to  wit,  the  upright  head  stock  and  framing,  and  the  spur- 

"  wheel  and  bull-wheel,  out  of  their  and  each  of  their  proper  places 

"and  positions,   and  in  improper  places  and  positions,  and  out  of 

"  training  and  not  in  proper  working  order ;  and  also,  then  and  there 

"  erected,  fitted  and  placed  the  main  shaft  of  said  water-wheel  in  an 

"improper  and  unworkmanlike  manner,  in  this,  that  said  main  shaft 

"was  and  is  erected,  fitted  and  placed  not  level  or  horizontal,  and 

"  without  any  pivot  under  the  inside  gudgeon  thereof^  and  also  then 

"  and  there  placed  in  a  loose  and  unworkmanlike  manner  under  the 

"  said  water-wheel,  as  and  for  pavement,  divers,  to  wit,  5000  small 

"stones  of  shape  and  description,  to  wit,  round  paving  stones,  in- 

"  sufficient,  improper,  and  unsuited  for  the  purpose."     The  count 

concluded  with  averments  of  general  and  special  damage. 

The  defendant  pleaded  the  general  issue. 

The  declaration  of  the  Commissioners,  of  the  30th  of  September 
1847,  so  far  as  it  related  to  the  plaintiff's  mill,  was  as  follows : — 

"  Drainage  and  Navigation  Acts,  5  &  6  Vic,  c.  89 ;  8  &  9  Vic> 
c.  69  ;  9  Vic.  c.  4,  and  10  &  1 1  Vic.  c.  79. 

"District  of  Ballinamobe  and  Balltconnell,  nv  the 

Counties  of  Cavan,  &c. 
"  Declaration  of  Commissioners  of  Public  Works  in  Ireland. 

"  And  we  do  further  declare  that  the  mill  at  Ballinamore,  in  the 
"townland  of  Stradermot,  and  county  of  Leitrim,  and  the  weirs, 
"dams  and  other  works  or  obstructions  belonging  to  or  connected 
"  therewith,  and  sustaining  the  head-waters  thereof,  cause  flooding, 
"whereby  injury  is  produced  and  improvement  prevented  in  the 
"  lands  situate  near  the  Yellow  River  and  Greorge's  Lough  (flowing 
"  to  and  over  the  weir  of  said  mill),  being  part  of  the  lands  proposed 
"  to  be  improved,  and  set  forth  and  described  in  the  said  schedule  A, 
"  hereunto  annexed,  to  an  extent  in  value  exceeding  twice  the  value 
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E.  T.  1852.  "  of  said  mill.    But  whereas  it  may  be  found  that  the  drainage  of 

v-i-^v-^^     **  said  lands  may  be  effected  without  purchasing  and  removing  the 

**  water-power  of  said  mill ;  and  whereas  it  may  not  be  necessary  to 

HORNSBY.     '*  purchase  and  remove  the  same  for  the  purposes  of  navigation,  we 

'^  do  therefore  hereby  declare  the  amount  of  the  actual  working 

''  water-power  of  said  mill  to  be  as  follows,  viz. : — 

**  The  waters  of  the  Yellow  River,  when  they  are  at  and  below 
**  the  level  of  the  present  overfall,  are  made  available  in  working  one 
**  undershot  wheel  by  the  water  passing  through  a  sluice  three  feet 
**  eight  inches  and  a-half  wide,  the  sill  of  which  is  eight  feet  nine 
**  inches  under  the  level  of  the  bench  mark  cut  on  the  projecting 
*'  foundation  stone  of  the  north-west  comer  of  Honor  Meehan's  cot- 
**  tage,  about  fifty  feet  north  of  the  mill ;  the  waters  which  pass 
« through  the  aforesaid  sluice  propel  a  wheel  which  is  nineteen  feet 
**  in  diameter  (from  out  to  out  of  the  float  boards),  and  three  feet 
"  six  inches  in  breadth ;  the  centre  of  the  axle  or  gudgeon  of  the 
''aforesaid  wheel  is  one  foot  four  inches  under  the  level  of  said 
"bench  mark,  and  the  fall  from  the  surface  of  the  head- waters, 
''when  at  the  level  of  the  present  head-weir  or  sluices  (which  is 
^^^Ye  feet  one  inch  and  a  quarter  below  the  bench  mark  above 
"described),  to  the  bed  of  the  tail-water,  immediately  under  the 
"  wheel,  is  six  feet  four  inches.  And  we  do  further  declare  that 
"  during  a  portion  of  each  year  there  is  a  deficiency  of  water  to 
"  work  said  mill,  and  at  other  times  the  level  of  the  flood  water 
"  varies  from  three  inches  to  three  feet  over  the  level  of  the  weir, 
"  and  in  high  floods  the  working  of  the  mill  is  impeded  by  back- 
"  water. 

"  And  we  do  further  declare  that  the  weir  sustaining  the  head- 
"  waters  of  said  last-mentioned  mill  (consisting  of  two  piers  of  rubble 
"  masonry,  and  two  sets  of  sluices  of  the  united  breadth  of  twenty- 
"  eight  feet  ten,  inches)  is  broken  in  many  places,  much  out  of  repair, 
^'  and  that  a  portion  of  the  waters  of  said  Yellow  River  leak  through 
"  said  sluices  and  piers.  And  we  do  further  declare  that  in  case  the 
"  water-power  of  said  mill  shall  not  be  purchased  or  removed,  either 
^  for  the  purposes  of  drainage  or  navigation,  under  the  provisions  of 
"  said  Acts,  an  amount  of  working  water-power  equal  to  that  here- 
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^  tofore  alloyed  by  said  mill,  at  and  below  the  level  of  a  staunch  E.  T.  1 852 

^'regulating  weir  to  be  formed,  shall  be  secured  for  working  the     ^^..-v-^^ 

'''machinery  thereof;  and  that  the  level  of  the  water  at  which  the 

''  working  power  shall  be  secured  will  be  four  feet  below  the  general     hornsby. 

"level  of  the  top  surface  of  the  present  weir,  or  sluices,  and  nine 

''  feet  one  inch  and  a  quarter  below  the  level  of  the  bench  mark  cut 

"  on  the  foundation  stone  of  the  cottage  before  mentioned,  and  that 

"a  fall  equal  to  the  fall  at  present  available  to  said  mill  shall  be 

**  afforded  by  means  of  the  drainage  and  navigation  works  proposed 

"  to  be  executed  in  this  district." 

The  case  was  tried  before  the  Lord  Chief  Justice  (Blackbume) 
at  the  Summer  Assizes,  1851,  for  the  county  of  Leitrim. 

The  facts  of  the  case  and  the  proceedings  at  the  trial,  as  they 
appeared  on  the  Judge's  notes,  were  as  follow  : — On  the  state- 
ment of  the  plaintiff's  case,  Counsel  for  the  defendant  insisted  that 
the  plaintiff  should  be  nonsuited,  and  relied  on  the  13th  and  other 
sections  of  the  5  &  6  Ftc,  c.  89»  and  on  the  9  Ftc,  c.  4.  The 
learned  Chief  Justice  declined  to  nonsuit. 

The  plaintiff  then  produced  several  witnesses,  who  proved  that 
divers  injuries  had  resulted  to  his  mill  from  the  works  of  the 
Commissioners,  and  amongst  them  the  diminution  of  the  supply,  as 
well  as  of  the  velocity,  of  the  water  that  supplied  it,  by  the  removal 
of  weirs  and  the  deepening  of  the  bed  of  the  stream.  It  was  also 
proved  that  the  machinery  of  the  mill,  which  had  been  interfered 
with  by  the  Commissioners,  had  not  been  restored  to  as  efficient 
a  condition  for  working  as  it  had  been  in  before — for  instance,  the 
shaft  was  longer  than  the  old  one,  and  had  a  shake  in  it  that  injured 
the  motion  of  the  mill.  The  cogs  were  disadjusted.  It  was  also 
made  of  inferior  timber.  It  was  no  longer  safe  to  stand  in  the 
miU  when  it  was  working.  The  inner  gudgeon  had  not  been  re- 
set in  brass.  Before  the  works,  two  pair  of  stones  had  been  worked 
in  the  mill  when  occasion  required,  but  two  pair  could  not  then  be 
worked. 

Certain  documents  were  admitted  and  read  on  the  part  of  the 
plaintiff,  and  amongst  them  certain  letters  between  the  plaintiff  and 
an  agent  of  the  Commissioners,  from  which  it  appeared  that  the 
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BHARPLBT 

V. 
HOBNSBT. 


£.  T.  1862.  plaintiff  had  agreed  for  £50  to  permit  the  Commissioners  to  ran  off 
^^'  the  head  water  from  his  mill  for  four  months,  ending  On  the  1st  of 
October  1850.  The  defendant  read  the  Gazette  of  the  26th  of 
November  1847,  that  contained  the  publication  of  the  final  notice, 
and  also  the  declaration  of  the  30th  of  September  1847. 

The  learned  Chief  Justice  thereupon  directed  the  jury  to  find  a 
verdict  for  the  defendant,  being  of  opinion  that,  according  to  the  true 
construction  of  the  Act  of  the  9  Ftc,  c.  4,  this  action  could  not  be 
maintained.  There  was  no  question  raised  at  the  trial  as  to  whether 
the  works  were  or  were  not  such  in  their  nature  as  the  Act  autho- 
rised, nor  whether  or  not  they  were  within  the  district  to  which  the 
power  of  the  Commisioners  extended. 

On  the  6th  of  November  1851,  a  conditional  order  for  a  new  trial 
was  granted  by  the  Court,  on  the  ground  of  mis-direction  of  the 
learned  Judge,  and  because  said  verdict  was  against  law. 


Lynehj  for  the  defendant,  contended  that  no  action  at  Common 
Law  would  lie  against  the  Commissioners  for  the  discharge  of  the 
duties  imposed  on  them  by  the  Act  of  Parliament,  and  that  no  remedy 
existed  for  a  person  aggrieved  in  such  a  case,  except  the  remedy 
given  by  the  Act.  This  is  independent  of  another  question  that 
arises  on  section  18  of  9  Vic.  c.  4,  which  the  Chief  J'ustice  thought 
expressly  took  away  any  right  of  action  at  Common  Law. — [Read 
the  18th  section.] — Referred  to  5  &  6  Vic.  c.  89,  s.  13;  also,  to  ss. 
32,  34,  &  52,  which  latter  was  read  and  relied  on  as  giving  a  remedy 
for  every  possible  case. — [Pennefather,  B.  Are  there  negative 
words  in  that  section?] — No;  but  there  are  in  the  18th  section  of 
the  9  Vic.  c.  4. 

Charles  Andrews^  for  the  plaintiff,  referred  to  5  &  6  Fife.  c.  89, 
ss.  140,  141,  142,  and  others,  and  also  to  8  &  9  Vic.  c.  69,  s.  14, 
which  regulate  how  the  Commissioners  are  to  sue  and  be  sued,  and 
relied  on  these  sections,  to  show  that  the  Common  Law  right  was  not 
intended  to  be  taken  away  by  the  Legislature.  In  support  of  the 
Common  Law  right.  Counsel  cited  Morton  v.  Mahon  (a) ;  Cor- 
poration of  Waierford  v.  Newport  (b);  Griffin  v.  Ellis  (c). 

(a)  2  Ir.  Jut.  238.  (6)  11  Ir.  Law  Bcp.  359. 

(c)ll  Ad.  &  EL  743. 
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James  Robinson^  with  C.  Andrews,  relied  on  Sharp  v.  Warren  (a).  E*  T.  1862. 


His  proposition  was,  that  9  Vic.  c,  4,  s.  18,  only  re-enacts  5  &  6  Vie. 
c  89,  B.  38,  and  he  argued  that  the  words  in  the  18th  section  being 
the  same  as  those  in  the  38th  section,  it  must  be  held  that  they  mean 
the  same  thing,  and  apply  only  to  preliminary  matters.    The  two 

Acts  are  to  be  read  together:  9  Vie.  c.  4,  s,  44.     <'v  ■^'*^\ 

(  .  *  ? 

Charles  Kelly,  in  reply.-  ^.         y 

This  is  att  action  on  the  case,  against  the  Commissioners  as  such, 
«nd  if  the  party  have  a  Common  Law  right,  his  remedy  is  trespass 
against  the  Commissioners  as  individuals. 

Cases  for  which  the  140th  section  of  5  &  6  Ftc,  c  89,  provides, 
were  those  of  strangers,  and  not  of  persons  who  had  got  notice,  and 
whose  mills  and  lands  were  within  the  district. 

The  continuing  injury  is  the  result  of  justifiable  works,  and 
tiierefore  not  the  subject  of  a  Common  Law  right.  A  Common 
Law  right  is  not  taken  away  from  a  person  who  is  injured  by 
works  which  are  not  authorised  by  the  Act.  But  where  the  works 
are  authorised,  and  a  remedy  for  the  injury  done  by  them  provided, 
then  the  Common  Law  right  is  taken  away.  The  Common  Law 
right  is  confined  to  trespass,  and  not  to  case. 

Whenever  a  particular  remedy  is  given  by  an  Act  of  Parliament, 
passed  for  the  public  benefit,  the  Courts  will  uphold  the  particular 
remedy,  even  without  negative  words,  and  hold  it  exclusive,  for  the 
purpose  of  avoiding  a  multiplicity  of  suits:  Governor,  fyc.,  of  Cast 
Plate  Manufacturers  v.  Meredith  (b).  In  that  case  Lord  Kenyon 
was  of  opinion  that,  as  the  Commissioners  could  have  awarded  satis- 
£Etction,  the  action  on  the  case  was  taken  away.  The  certificate  here 
states,  that  the  Chief  Justice  was  of  opinion  that  the  18th  section, 
taken  with  the  52nd  section,  took  away  the  Common  Law  right  of 
action.  Lister  v.  Lohley  (c) ;  Fenton  v.  7%e  Trent  and  Mersey 
Navigation  Company  {d).  Those  cases  show  that  a  party  who  has 
sustained  damage  must  pursue  the  remedy  prescribed  by  the  statute, 
even  though  there  are  not  negative  words. 

(a)  6  Price,  131.  (4)  4  T.  R.  7W. 

(c)  7  A.  ft  £.  124i  S.  C.  6  Ney.  &  M.  340.      (<0  9  M.  ft  W.  203. 

VOL.  2.  76  L 
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SHARPLET 

V. 
HOBN8BY. 


Feh.^ 


602 


COMMON  LAW  REPOETS. 
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.  The  38th  section  refers  to  preliminary  matters,  but  the  18th  is 
general,  and  applies  to  matters  preliminarj  as  well  as  subsequent  to 
the  final  notice. 

The  62nd  section  gives  redress  for  every  injury  that  can  be  sus- 
tained by  a  party,  and  it  js  more  beneficial  than  an  action  at  law, 
and  much  more  extensive.  In  the  18th  section  there  are  several 
independent  provisions,  and  the  negative  words  at  the  conclusion 
are  general,  and  not  confined  to  the  proceedings  by  the  Commis- 
sioners previous  to  the  final  notice.  The  petition  mentioned  in  the 
18th  section  is  that  given  by  the  52nd  section. — [PsmfEVATHEB,  B. 
The  petition  mentioned  in  the  18th  section  is  applicable  to  every 
one,  whether  a  mill-owner  or  not — ^how  then  can  it  be  the  petition 
given  by  the  62nd  section,  which  is  confined  to  oases  of  mills  and 
factories  alone?] — There  are  independent  sections  giving  compen- 
sation to  persons  who  are  owners  of  land. — [Peknsfathbr,  B.  At 
present  I  am  of  opinion  that  the  18th  section  of  9  Vic.  does  not  bar 
the  party  $  but  I  have  a  strong  impression  that  S  &>  Q  ViCt  c.  89, 
s.  62,  was  intended  to  confine  the  parties  to  the  remedies  there 
pointed  out,  and  to  them  only.  The  Chief  Justice  was  of  opinion 
that  the  18th  section  did  bar  this  action— while  (as  we  are  informed 
by  Counsel)  he  considered  that  the  62nd  section  did  not  operate  as 
a  bar. — Lefroy,  B.  As  the  second  Act  is  to  btj  read  with  the  first,  I 
think  the  first  repealed  in  such  parts  as  the  18th  section  of  the  second 
Act  extends  to.  It  is  a  case  of  very  great  difficulty ;  but  as  at 
present  advised,  I  oould  not  assent  to  setting  aside  the  verdict.  I 
feel  a  difficulty  like  that  which  Lord  Kenyon  mentioned— 4his  being 
a  public  body,  carrying  on  large  and  extensive  works,  where  persons 
may  bring  actions  innumerable  in  quantity  and  great  in  extent,  if 
they  are  not  restricted  by  legislative  provisions  to  particular  reme- 
dies. The  argument  ab  ineovementia  is  very  strong  to  show  what 
may  have  been  the  intention  of  the  Legislature.] 

Cur.  ad.  tmlt. 


Pennefather,  B.,  being  of  opinion  that  the  case  was  <me  of 
very  great  difficulty,  desired  that  it  should  be  re-argued  before  the 
Chief  Babon,   who  had  not  heard  the  previous  argument,  and 
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Gbeenb,  B.,  who  Bioce  then  had  been  raised  to  the  Bench  in  the     Excheouer 
room  of  Lefbot,  B^  who  had  been  appointed  Lord  Chief  Justice. 


Lynek^  for  defendant,  having  stated  his  former  argument^  pro- 
ceeded, and  read  ss.  13,  29,  30  and  81  5  <&r  6  Vie.   The  32nd  section 
is  a  proviso  on  these ;  33rd  section,  preliminary  declaration.    These 
sections  provide  for  foil  notice  to  the  party  affected,  of  all  proceedings 
intended  to  be  carried  out  by  the  Commissioners. — [Referred  to  36th 
section  as  to  appeal  to  Assistant-Barrister ;  36th  section.] — These  sec- 
tions provide  the  remedies  by  appeal  in  all  cases,  mills  and  factories 
included ;  but  it  gives  an  additional  appeal  in  cases  of  mills  and  facto- 
ries only. — [Referred  to  37th  and  38th  sections.] — The  former  sec- 
tions relate  to  the  works  that  are  to  be  carried  on,  of  which  all  parties 
are  to  have  notice.  Then  the  38th  section  made  a  provision,  after  the 
final  notice,  for  the  protection  of  the  Commissioners  firom  any  pro- 
ceeding which  might  be  taken  for  any  thing  done  by  them. — [Chief 
Babon.   That  may  be  restricted  to  the  procedure  prescribed  for  them 
by  the  former  sections.   Do  you  think  that  a  remedy  could  be  obtained 
for  this  injury  under  the  petition  by  way  of  appeal  mentioned  in  the 
36th  section  ?] — It  could ;  but  there  is  another  section  which  clearly 
provides  a  remedy,  the  52nd  section. — [Read  the  52nd  section.] — ^It 
seems  palpable  that  the  remedy  lay  within  the  52nd  section,  if  there 
be  a  remedy  at  all  reserved. — [Chief  Babon.     The  object  of  that 
section  is,  that  after  six  months,  when  the  works  have  been  finished, 
the  money  payable  for  them  assessed,  and  all  things  concluded,  that 
then  they  should  not  be  liable  to  have  matters  re-opened. — Penne- 
fatheb,  B.     Supposing  the  declaration  appeared  not  to  hurt  any- 
body, but  that  the  works  are  not  afterwards  consistent  with  that 
declaration,  what  is  then  the  remedy  for  a  party  thereby  injured  ?]«^ 
Tour  Lordship  is  asking  what  would  be  the  result  if  the  Commis- 
sioners did  not  act  in  accordance  with  the  Act. — [PENNEFAXHisB,  B. 
Well,  be  it  so,] — That  would  come  within  the  52nd  section.     They 
are  bound  by  their  plans;  so  long  as  they  act  on  those  plans  and 
keep  within  them,  no  one  can  complain ;  but  when  they  go  beyond 
their  plans,  then  this  section  comes  in,  provided  they  present  their 
petition  within   six   months.     That  portion  of  the  section  which 
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E.  T.  1852.  treats  of  the  due  amount  of  water-power  shows  that  it  applies  ft? 

Exchequer. 

cases  where  the  Commissioners  exceed  the  declaration.  The  143rd 
section  seeips  to  include  every  case  of  complaint.  Under  the  first 
statute  the  case  stands  thus: — The  Commissioners  are  appointed^, 
without  any  emolument  to  themselves,  to  do  all  things  prescribed  by 
the  Act,  and  they  are  protected  by  the  Act,  and  the  only  remedy 
against  them  is  that  provided  by  the  Act :  Governor^  Sfc^  of  Cast 
Plate  Manufaeturers  v.  Meredith  (a).  The  work  mentioned  in  the 
three  first  counts  in  the  declaration  is  the  work  mentioned  in  the 
Commissioners'  declaration,  and  which  they  were  entitled  to  con- 
struct, in  any  view  of  the  case. 

A  public  officer  acting  in  the  manner  pointed  out  by  an  Act  of 
Parliament'  is  not  liable  :  Suiian  v.  Clarke  (6) ;  Jones  v.  Bird  (c)  'r 
Hall  V.  Smith  (cT).  Those  cases  carry  out  the  law  as  laid  down  in 
the  case  of  The  ChvemoTy  Bfc^  Cast  Plate  Manufacturers  v.  Mere^ 
dith. 

As  to  the  1 8th  section,  the  final  notice  is  made  to  have  retrospect 
tive  efiect,  making  all  things  done  by  the  Commissioners  complete 
which  were  done  before  final  notice,  and  the  last  part  of  the  section 
is  general  and  unrestricted. — [Pennefather,  B.  I  would  say  the 
18th  section  does  not  enact  any  thing  as  to  owners  of  mills  and 
factoriesr} 


C.  Andrews^  for  the  plaintifiv 

The  cause  of  action  is  twofold — acts  and  omissions^  The  18th 
section  is  identical  with  the  38th  of  the  former  Act. — [Read  the 
33rd  section-,  as  to  what  declaration  should  contain  in  reference  to 
mills  and  factories.] — The  declaration  does  not  in  this  case  contain 
what  is  required.  The  case  in  Term  Rep,  is  in  our  favour ;  for  there 
the  acts  are  lawful,  here  unlawful. — [Referred  to  sections  140,  141, 
142.] 


Ifcy  28. 


Andrews  resumed.—- [PiooT,  C.  B.     Tou  need  not  further  argue 
for  the  present  that  the  18th  section  is  out  of  the  case.     The  ques" 


(a)  4  T.  R.  794. 
(c)  5  B.  &  Aid.  837. 


(6)  6  Taunt.  29. 
id)  2  Bkig.  156. 
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tion  IB  whether,  under  the  52nd  section,  you  are  bound  to  adopt  the  £.  T.  1852. 

Exchequer. 
remedy  by  petition  ?] — Rochester  v.  Bridges  (a).    That  case  shows     < /— — ^ 

that  where  a  right  is  given  by  statute,  and  a  particular  remedy,  ^^ 

that  remedy  must  be  followed.  Stevens  v.  Jettcocke  and  others  (b)  hoknsbt. 
only  establishes  the  same  principle.  But  where  a  right  existed  inde- 
pendent of  the  statute — a  Common  Law  right — ^the  party  aggrieved 
is  not  confined  to  the  particular  remedy :  Bently  v.  Hastings  (c) ; 
Collinson  and  others  v.  Newcastle  and  Darlington  Railway  Com- 
pany {d) ;  Morton  v.  Mahon{e) ;  Sharp  v.  Warren  and  another  (/); 
Rex  ▼.  The  Justices  of  the  Borough  of  Leicester  (g)  ;  Corporation 
of  Watetford  ▼.  Newport  (A) ;  The  Rochdale  Canal  Company  v. 
King  and  others  (t).  Those  cases  clearly  establish  the  principle 
that  the  Common  Law  jurisdiction  is  not  ousted  where  persons  pro- 
fessing to  act  under  an  Act  of  Parliament  exceed  their  jurisdiction, 
or  act  negligently  or  arbitrarily. 

Andrews  resumed,  and  cited,  in  addition   to  the  other  cases,       „    ^ 

'        May  29* 

Leader  v.  Moxon  and  others  {h)  ;     Ferguson  v.   Kinnoul  (I)  ; 
Albon  and  others  v.  Pyhe  (m). 

Robinson^  with  Andrews, 

The  case  resolves  itself  into  two  propositions : — ^First,  whether, 
in  discharge  of  a  public  duty  within  the  general  purview  of  the  Act, 
there  is  any  remedy  ?  Secondly,  if  so,  whether  the  remedy  is  re- 
stricted to  that  given  by  the  statute  ?  Governor,  ^c,  of  Cast  Plate 
Manufacturers  y.  Meredith  (it) ;  Boulton  y.  Crowther  (o)  ;  Grocers^ 
Con^any  y.  Donne  (p).  The  principles  to  be  deduced  from  those 
authorities  are — ^first,  that  the  Commissioners  are  not  liable  where 
they  act  within  the  scope  of  their  authority ;  secondly,  that  they  are 
liable  when  they  exceed  their  authority ;  thirdly,  that  they  are 

(a)  1  B.  &  Ad.  847.  (6)  11  Ad.  &  El.  N.  S.  731. 

(c)  8  It.  Law  Rep.  166.  (rf)  1  Car.  &  Kir.  546. 

(e)  2  It.  Jut.  238.  (/)  6  Price,  131. 

ig)  9  D.  &  R.  772.  (A)  11  Ir.  Law  Rep.  362. 
(0  18  L.  J.,  Q.  B.  R.,  N.  S.,  293.        (A)  3  WU.  461. 

(0  9  CI.  &  Fin.  251.  (m)  4  M.  &  G.  421. 

(»)  Supra,  (o)  2  B.  &  C.  703. 

(p)  3  Bing.  N,  C.  34. 
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£.  T.  1852.  liable  when  they  act  arbitrarily,  negligently  or  carelessly  withis 

Exchtgueft 

^ .  M.  ^    „>     the  scope  of  their  authority. — [Referred  to  the  30th  section  to  show 
^^  that  they  had  no  authority  to  diminish  the  water-power,  or  to  inter- 

•HOBNSBT.  fere  with  the  machineiy ;  then  referred  to  the  evidence  to  show  that 
they  had  done  both  of  these  things.] — [Pennefatbbr,  B.  There  is 
an  argument  on  the  declaration,  viz.,  that  the  Commissioners  have 
not  specified  sufficiently  what  they  proposed  to  do,  and  therefore, 
so  far  as  they  exceeded  the  specification,  that  the  Commissionera 
acted  without  jurisdiction.] — The  declaration  did  not  contain  what 
was  requisite. 

Now,  as  to  the  52nd  section,  whether  it  takes  away  the  Common 
Law  right  It  must  be  taken  away  by  express  words,  or  by  neces- 
sary intendment.  There  are  no  express  words  ;  as  to  necessary 
intendment,  the  object  of  the  section  was  to  give  a  summary  re- 
medy  where  the  party  might  suffer  irreparable  injury  if  left  to  his 
Common  Law  remedy.  The  words  too  of  the  section  are  "may** 
apply,  not  *^must"  apply.  The  defendant  reads  the  word  '^may'^ 
as  if  it  were  '*  must." 

C  Kelfyf  with  Lynch^  for  the  defendant,  replied. 

If  the  injuries  complained  of  were  those  necessarily  following 
from  the  works,  they  are  provided  for  by  the  compensation  clauses, 
beginning  at  clause  66.  If  they  are  not  such  injuries,  they  are  pro- 
vided for  by  the  52nd  section. 

Counsel  commented  on  the  several  cases  cited,  and  claimed  them 
as  authorities  in  favour  of  the  Commissioners. 

PiooT,  C.  B. 

In  this  case  we  are  of  opinion  that  there  must  be  a  new  triaL 
The  action  was  brought  against  '^  The  Secretary  for  the  time  being 
"  to  the  Commissioners  of  Public  Works  in  Ireland,  and  sued  for 
*'  the  Commissioners  of  Drainage,  pursuant  to  the  statutable  enact- 
*'  ments  in  such  case  made  and  provided."  The  action  in  substance 
was  against  the  Commissioners,  acting,  or  assuming  to  act,  within 
the  jurisdiction  conferred  on  them  by  certain  Acts  of  Parliament, 
passed  for  the  purpose  of  drainage  and  the  improvement  of  land. 
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injuries  arising  from  the  acts  of  the  Commissioners  in  drawing  off  a     ^^    ^^  .  / 

portion  of  the  water  that  had  previously  supplied  the  plaintiff's  mill, 

and  preventing  it  from  flowing  with  the  same  force  and  velocity  it     hornsbt. 

had  previooslj  possessed*    The  other  stated  the  injuries  arising 

from  omissions  on  their  part  in  not  having  adapted  the  position  of 

the  machinery  to  the  altered  state  of  the  water,  and  the  supply  of 

inferior  materials  for  the  alterations  made  in  the  machinery;  the 

injuries  resulting  were  the  diminishing  of  the  water-power  of  the 

plaintiff's  mill,  and  also  damage  to  the  machinery.    Evidence  was 

given  by  the  plaintiff  in  support  of  those  allegations. 

The  defendant  gave  in  evidence  the  declaration  of  the  Commis- 
sioners relative  to  the  operations  in  question ;  and  the  Gazette  con- 
taining the  publication  of  the  final  notice,  as  required  by  the  statutes 
in  question.  The  defendant  insisted  that  he  was  entitled  to  a  direc- 
tion, to  which  the  learned  Judge  acceded,  being  of  opinion  that  the 
action  could  not  be  maintained.  /•The  case  has  now  come  before  the 
Court  on  a  motion  for  a  new  trial,  and  it  is  not  necessary  to  recapi- 
tulate the  evidence  that  was  given  at  the  trial ;  for  it  is  quite  clear 
that  if  the  action  be  sustainable,  notwithstanding  the  statutes,  there 
was  evidence  given  in  support  of  the  plaintiff's  claim  to  damages, 
proper  to  go  to  the  jury. 

In  argument,  the  defendant's  Counsel  contended  for  three  pro- 
positions, viz.  I — First,  that  the  Commissioners  had  a  public  duty  to 
perform,  pursuant  to  the  provisions  of  an  Act  of  Parliament ;  and 
that  as  the  works  complained  of  were  done  in  the  discharge  of  that 
duty,  the  Commissioners  were,  by  force  of  the  authority  given  them 
by  the  statute,  exempt  from  responsibility  in  an  action  at  law. 
Secondly,  that  by  the  provisions  of  the  9  Vic.  c.  4,  s.  18,  the  right 
of  action  at  Common  Law  was  taken  away.  Thirdly,  that  if  9  Vic, 
c  4,  8.  18,  had  not  that  effect,  still  they  were  protected  from  pro- 
ceedings of  this  nature  by  the  5  &  6  Vic.  c.  89»  s.  52,  and  parties 
aggrieved  were  restricted  to  the  mode  of  proceeding  there  pointed 
out. 

The  first  case  that  I  shall  refer  to  is  that  of  The  Governor^  ^-c, 
of  Ccut  Plate  Manufacturers  v.  Meredith  (a).    There  the  plaintiffs 

(a)  4  T.  R.  794. 
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£•  T.  1852.  complained  of  certain  injuries  resulting  to  them  from  the  acts  of  the 
*  defendants,  Commissioners  of  Paving ;  and  it  appeared  that  the  act 
complained  of  was  authorised  by  the  provisions  of  the  statute  under 
which  they  acted,  which  also  gave  a  peculiar  mode  of  redress  to  per- 
sons injured  by  the  execution  of  the  works ;  and  the  Court  being  of 
opinion  that  the  Commissioners  had  not  exceeded  their  jurisdiction, 
the  plaintiffs  were  bound  to  have  adopted  the  remedy  prescribed  by 
the  statute.  Lord  Kenyon,  in  his  judgment,  says : — "  If  the  Legis- 
'^  lature  think  it  necessary,  as  they  do  in  many  cases,  they  enable 
*'the  Commissioners  to  award  satisfaction  to  the  individuals  who 
'*  happen  to  suffer ;  but  if  there  be  no  such  power,  the  parties  are 
**  without  remedy,  provided  the  Commissioners  do  not  exceed  their 
''jurisdiction.  But  it  does  not  seem  to  me  that  the  Commissioners, 
*'  acting  under  this  Act,  have  been  guilty  of  any  excess  of  jurisdic- 
''tion.  Some  individuals  suffer  an  inconvenience  under  all  these 
"  Acts  of  Parliament,  but  the  interests  of  individuals  must  give  way 
''  to  the  accommodation  of  the  public"  And  BuUer,  J.,  says : — 
''  The  question  here  is,  whether  or  not  this  action  can  be  main- 
''  tained  ?  and  I  am  clearly  of  opinion  that  it  cannot,  because  a 
''  particular  remedy  is  pointed  out  by  the  Act.  In  this  case,  express 
"  power  was  given  to  the  Commissioners  to  raise  the  pavement,  and 
'*  not  having  exceeded  their  power,  they  are  not  liable  to  an  action 
"  for  having  done  it.*'  The  judgment  there  turned  on  this  point — 
that  the  acts  of  the  defendant  were  not  in  excess  of  jurisdiction ; 
and  considering  therefore  the  judgment  in  reference  to  t&e  subject- 
matter,  it  is  clear  that  it  is  not  applicable  to  cases  where  the  acts 
complained  of  are  in  excess  of  jurisdiction.  Besides,  if  it  had  been 
intended  in  that  case  to  lay  down  an  inflexible  rule  for  all  cases  in 
which  a  particular  remedy  has  been  given  by  statute,  it  would  have 
been  opposed  to  a  previous  authority. 

In  Leader  v.  Moxton  and  others  (a),  it  was  decided  that  an 
action  lay  against  the  Commissioners  for  Paving,  who  acted  arbi- 
trarily in  the  discharge  of  their  duty.  And  although  Lord  Kenyon, 
in  the  case  previously  cited,  objected  to  the  language  of  the  report 
of  this  case,  still  it  is  referred  to  with  approbation  in  SuUon  v. 


(a)  3  WiL  461 ;  S.  C.  2  Wm.  Black.  924. 
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Clarke {a\  by  Gibbs,  C.  J.,  who  says:— "The  first  is  the  case  of  E.  T.  1852. 

**  Leader  ▼.  Moxon.    That  was  an  action   against  the  Commis-     v-.-v '* 

"  sioners  for  so  raising  the  pavement  as  to  obstruct  the  plaintiff's 
''doors  and  windows.  The  Commissioners  did  not  exceed  their  hobnsby. 
"jurisdiction,  and  were  exercising  powers  conferred  on  them  by  an 
"  Act  of  Parliament ;  but  the  Court  thought  they  were  acting  in  a 
"  tyrannical  and  most  oppressive  manner,  and  that  though  they  had 
"  a  right  to  pave,  and  perhaps  to  raise,  Bie  street,  they  had  acted  so 
"  arbitrarily  that  they  were  answerable.  With  that  judgment  this 
"  Court  entirely  agrees.  If  the  Commissioners,  acting  within  the 
"jurisdiction,  act  wantonly  and  oppressively,  they  are  responsible 
"  to  any  individual  for  the  injury  they  do  him."  The  principle  of 
law,  however,  that  if  Commissioners,  acting  within  the  scope  of 
their  authority,  act  arbitrarily,  negligently  or  carelessly,  or  act  in 
excess  of  their  authority,  are  not  protected  from  liability,  is  estab- 
lished by  many  authorities.  The  rule  of  law  may  be  stated  in  the 
language  of  Best,  C.  J.,  in  Hali  v.  Smith  (b)  : — "  If  Commissioners, 
"  under  an  Act  of  Parliament,  order  something  to  be  done  which  is 
not  within  the  scope  of  their  authority,  or  are  themselves  guilty  of 
negligence  in  doing  that  which  they  are  empowered  to  do,  they 
render  themselves  liable  to  an  action  ;  but  they  are  not  answerable 
for  such  as  they  are  obliged  to  employ.  If  the  doctrine  of  respoti" 
deant  superiores  were  applied  to  such  Commissioners,  who  would 
be  hardy  enough  to  undertake  any  of  those  various  offices  by  which 
"  valuable,  yet  unpaid,  service  is  rendered  to  the  country  ?"  This 
authority  shows  clearly  that  in  execution  of  public  works  care  must 
be  taken,  by  the  persons  to  whom  they  are  entrusted,  that  their  duty 
is  properly  discharged  ;  and  although  the  rule  respondeant  supe- 
riores  was  there  held  to  be  inapplicable  to  such  cases,  still  the 
general  principle  of  the  liability  of  Commissioners  so  entrusted  with 
the  execution  of  works,  to  have  their  conduct  questioned  in  a  Court 
of  Law,  remains  unaffected  by  that  part  of  the  decision. 

Jones  V.  Bird  (c)  is  another  authority  on  the  subject,  that  public 
bodies  are  responsible  for  damage  resulting  from  carelessness  in  the 

(a)  6  Taunt.  42.  (6)  2  Bing.  158. 

(c)  5  B.  &  AL  844. 
VOL.  2.  77  L 
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Exchequer, 

in  that  case  did  not  immediately  proceed  from  the  act  of  the  Com- 
missioners, but  was  the  result  of  an  injury  to  adjoining  buildings, 
suffered  from  their  acts.  The  question  left  to  the  jury  by  Abbot,  C.  J^ 
was,  whether  there  was  a  want  of  due  care  and  diligence  on  the  part 
of  the  defendants  ?  and  that  direction  was  upheld  by  the  Court  upon 
a  motion  for  a  new  trial.  Bay  ley,  J.,  in  delivering  judgment,  says : 
— "  As  to  the  merits  of  the  ^ase,  it  is  contended  that  the  defendants 
*'  are  protected  if  they  acted  bond  fide^  and  to  the  best  of  their  skill 
"  and  judgment ;  but  that  is  not  enough  ;  they  are  bound  to  conduct 
'*  themselves  in  a  skilful  manner ;  and  the  question  was  most  pro- 
"  perly  left  to  the  jury  to  say  whether  the  defendants  had  done  all 
"  that  any  skilful  person  could  reasonably  be  required  to  do  in  such 


"  a  case." 


Boulion  V.  Crowiher  (a).  In  that  case,  which  is  similar  to  the 
preceding  ones,  Bayley,  J.,  in  his  judgment,  again  stated  the  rule  of 
law  in  the  same  way,  and  referred  with  approbation  to  the  case 
already  mentioned,  of  Sutton  v.  Clarke.  He  said : — *'  There  the  de- 
^'fendants  had  a  public  trust  to  perform,  and  a  public  duty  cast  upon 
''  them  by  Act  of  Parliament ;  and  it  was  held  that  they,  having 
^*  acted  without  malice  and  according  to  their  best  skill  and  dili- 
"  gence  in  the  exercise  of  a  public  function,  which  they  were  com- 
*^  pelled  to  execute,  though  they  had  done  an  act  which  occasioned 
*' consequential  damage  to  a  subject,  were  not  liable  for  such 
"damage."  And  in  the  same  case,  the  law  is  laid  down  most 
clearly  by  Holroyd,  J.  He  said : — "  I  am  of  opinion  that  no  action 
"  will  lie  for  what  they  have  done  in  the  execution  of  that  public 
'^  duty,  unless  they  exceed  the  authority  entrusted  to  them,  or  abuse 
"  that  authority  by  acting  arbitrarily,  wantonly  or  oppressively  in 
*'  the  mode  of  carrying  it  into  execution." 

The  Groceri  Company  v.  Donne  (6)  is  another  authority  on  this 
subject,  showing  that  public  bodies  are  not  exempt  from  liability  if 
they  either  exceed  their  authority  or  abuse  it ;  and  in  that  case  the 
question  whether  the  trustees  had  acted  carelessly,  &c.,  was  left  to 
the  jury,  and  held  to  be  properly  left  to  them.    I  am  now  on  the 


(a)  2  B.  &  C.  706. 


(6)  3  Bing.  N.  C.  34. 
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question  wLcther  the  action  laj  independentlj  of  the  provisions  in  E.  T.  1852. 
the  statutes  ?  It  is  plain  that  there  was  evidence  that  the  Commis- 
sioners had  exceeded  their  authority,  and  acted  carelessly  and 
negligently  within  it,  to  have  gone  to  the  jury.  There  can  be  no 
doubt  of  the  policy  of  these  Acts ;  it  was  to  improve  land  in  Ireland 
by  means  of  drainage ;  at  the  same  time  milling  interests  were  not 
to  be  sacrificed.  Apart  from  any  consideration  as  to  the  existing 
rights  of  the  owners  of  such  establishments,  their  importance  to  land 
is  evident,  as  markets  for  agricultural  produce.  The  value  of  land 
itself  would  be  so  materially  affected  by  the  existence  and  effectual 
operation  of  mills,  that  it  would  be  considered  as  forming  a  part,  and 
important  part,  of  the  policy  of  these  Acts  to  maintain  an  immediate 
market  for  its  produce  by  maintaining  mills  and  other  establishments 
of  a  similar  nature  in  full  and  effectual  working  condition.  Accord- 
ingly, in  the  first  statute,  provisions  are  introduced,  where  mills 
or  factories  are  interfered  with,  that  their  working  water-power 
should  not  be  lessened :  and  again,  where  that  object  could  not  be 
accomplished,  the  Commissioners  are  empowered  to  purchase  the 
mills  or  factories ;  but  to  give  them  that  power,  it  must  appear  that 
the  injury  to  lands  or  the  improvement  prevented  is  equivalent  in 
value  or  exceeds  in  amount  three  times  the  value  of  the  mill  or 
factory,  in  order  that  the  machinery  of  the  Act  should  not  be 
employed  to  obtain  the  ownership  of  a  mill  or  factory,  unless  so 
great  an  advantage  as  I  have  stated  should  be  thereby  derived ;  and 
where  that  was  not  the  case,  the  statute  contains  the  most  ample  and 
elaborate  provisions  for  maintaining  the  full  working  water-power 
of  the  mill  or  factory,  and  confers  on  the  mill-owner  the  same  pri- 
vileges as  upon  the  owners  of  land,  of  appearing  before  the  Commis- 
sioners and  stating  any  objection  to  the  works  proposed  to  be 
executed  in  regard  to  his  miU  or  factory.  This  statute  defines  by 
two  of  its  sections,  viz.,  the  29th  and  30th,  the  powers  of  the  Com- 
missioners in  matters  of  this  nature.  The  29th  section  deals  with 
those  cases  where  it  is  not  intended  to  interfere  with  the  machinery 
of  the  mill,  and  provides  that  the  amount  of  its  working  water-power 
shall  not  be  lessened  by  means  of  the  works  authorised  to  be  exe- 
cuted in  the  beginning  of  the  section.     The  30th  section  deals  with 
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E.  T.  1852.  those  cases  where  it  is  intended  to  interfere  with  the  machinery  of 

JSjechequer, 

the  mill,  and  in  such  cases  likewise  makes  special  provision  that  the 

amount*  of  working  water-power  shall  not  be  lessened  by  the  works 

prescribed. 

Now,  it  appears  to  me,  from  the  declaration  of  the  Commissioners 
given  in  evidence,  that  in  this  case  the  Commissioners  acted  on  the 
29th  section,  without  intending  to  affect  the  structure  of  the  mill, 
and  not  on  the  30th  section.  This  circumstance  is  essential,  with  a 
view  to  the  determination  of  the  due  exercise  or  assumption  of 
powers  by  the  Commissioners  ;  and  it  appears  plainly  from  the 
terms  of  the  declaration  that  they  acted  under  the  29th  section ; 
for  the  32nd  provides,  "  That  before  the  Commissioners  proceed  to 
''take  any  mill  or  factory,  and  the  works  connected  therewith  as 
*'  aforesaid,  or  to  effect  any  such  constructions,  erections,  lowering 
*'  or  raising,  or  alteration  as  aforesaid,  the  said  Commissioners  shall 
**  insert  in  the  declaration,  which  they  are  hereinafter  required  to 
^*  make,  such  statement  with  respect  to  the  several  matters  aforesaid 
*^  as  hereinafter  directed  to  be  made,  where  any  mill  or  factory  is 
"proposed  to  be  interfered  with." 

Now,  the  29th  section  enacts,  **  That  in  cases  where,  from  the 
<<  damming  up  of  any  river  or  stream  by  the  weir,  dam  or  other  work, 
**  or  obstruction  of  any  mill  or  factory,  occasional  damage  may  arise 
"  by  the  overflowing  of  such  river  or  stream,  it  shall  be  lawful  for 
*'  the  said  Commissioners  to  'construct  any  reservoir,  embankment, 
*^  tunnel  or  back  drain,  and  erect  any  floodgates,  sluices,  overfalls  or 
*^  other  works,  and  to  make  any  alterations  in  the  dams,  weirs,  works, 
<<  obstructions  or  watercourses  connected  with  such  miUs  or  factories 
*'  which  shall  be  necessary  to  prevent  the  ill  consequences  of  sudden 
"  or  occasional  floods  in  such  river  or  stream,  and  to  provide  for  the 
"more  safe  and  easy  discharge  of  surplus  water  therefrom;  but 
"always  so  that  the  supply  of  water  sufficient  for  securing  the 
"  amount  of  working  water-power  theretofore  enjoyed  by  any  such 
"  mill  or  factory  shall  not  be  thereby  lessened."  And  there  is  pro- 
vision made  by  that  section  that  the  level  of  the  water  at  which  such 
amount  of  working  water-power  shall  be  secured  should  be  pre- 
viou3ly  inquired  into  and  ascertained  by  the  Commissioners,  that 
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all  persons  interested  in  such  mill  or  factory,  &c.,  should  be  at  E.  T.  1852. 

Exchequer. 

liberty  to  object  to  that  level,  and  that  the  Commissioners  should 
hear  and  decide  upon  all  such  objections,  and  declare  what  such 
level  should  be,  and  should  state  the  same  in  the  declaration  therein- 
after directed  to  be  made.  All  the  provisions  in  that  section  appear 
to  me  to  have  been  complied  with  in  the  declaration  of  the  Commis- 
sioners.— [Read  the  declaration.] — In  stating  twice  the  value  of  the 
mill,  they  acted  in  accordance  with  the  30th  section  of  the  5&6  Vic. 
c.  89,  and  36th  section  of  9  Vtc.  c.  4 ;  but  as  they  did  not  contem- 
plate the  purchase  of  the  mill,  they  go  on  to  declare  the  amount  of 
actual  working  water-power;  and  they  declare  that  an  amount  of 
working  water-power,  equal  to  that  heretofore  enjoyed  by  said  mill, 
shall  be  secured,  and  they  declare  the  level,  and  also  that  a  fall, 
equal  to  the  fall  at  present  available  to  the  said  mill,  shall  be  af- 
forded by  drainage  and  other  works  purposed  to  be  executed.  There 
is  no  doubt  but  that  this  may  be  effected  by  competent  and  skilful 
engineering,  and  that  the  working  water-power  may  be  fully  main- 
tained at  a  less  fall,  by  a  proportionate  increase  in  the  velocity  of  the 
water.  It  appears  to  me  therefore  that  the  Commissioners  have 
acted  in  strict  compliance  with  the  terms  of  the  29th  section. 

The  30th  section  enacts  ^*  That  if  any  weir,  dam,  &c^  connected 
"with  any  mill  or  factory,  shall  cause  the  flooding  of  any  lands 
"included  in  any  district  in  which  the  Act  shall  be  brought  into 
"  operation,  situate  near  the  stream  or  river  flowing  to  or  over  such 
"weir,  dam,  &c.,  so  as  thereby  to  injure  such  lands  or  prevent  their 
"improvement,  and  in  such  flooding  cannot,  in  the  opinion  of  the 
"  said  Commissioners,  be  otherwise  remedied  or  prevented,  it  shall  be 
"  lawful  for  the  said  Commissioners,  so  far  as  shall  be  necessary  for 
"remedying  or  preventing  such  flooding,  injury,  or  such  impediment 
"  to  the  improvement  of  such  lands  as  aforesaid,  to  alter  any  such 
"  dam,  &c.,  or  the  position  or  level  thereof,  and  to  raise,  or  lower 
"  or  alter  any  water-wheel  or  any  machinery  immediately  attached 
"  thereto,  and  the  levels  of  the  head  and  fall  of  any  water  to  such 
"  mill  or  factory  ;  provided  always  that  in  all  cases  where  any  such 
'*  raising,  lowering,  or  alterations  as  aforesaid  shall  be  eflccted,  the 
**"  amount  of  working  water-power  of  such  mill  or  factory  or  water- 
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£.  T.  1852.  *^  wheel  shall  not  be  in  anjwise  lessened  thereby;  and  that  all  sucb 
^^'  "  additional  wheels,  fittings,  buildings,  machineiy,  sluices,  cuts,  dams, 
*'  gates,  and  all  other  such  works  and  things  as  shall  be  suited  to 
''such  raising,  lowering,  modification  and  alteration  respectively 
"  necessary  or  proper  and  sufficient  for  the  due  convenient  and 
"  permanent  working  of  such  mill  or  factory,  with  such  full  amount 
*^  of  working  water-power,  shall  be  made,  provided,  &c.,  by  the  said 
"  Commissioners  in  a  workmanlike  manner,  and  with  proper  and 
*' durable  materials,"  &c 

Now,  taking  these  two  sections  together,  I  think  it  was  the  impe- 
rative duty  of  the  Commissioners  to  have  determined  and  stated  in 
the  declaration  that  in  their  opinion  the  alteration  could  not  be 
effected  without  lowering  or  altering  the  weir,  dam,  water-wheel, 
or  other  machinery ;  and  then  the  32nd  section  contains  an  express 
direction,  '*  That  before  the  said  Commissioners  shall  proceed  to  take 
''any  such  mill,  &c.,  the  said  Commissioners  shall  insert  in  the 
''declaration,  which  they  are  hereinafter  required  to  make,  such 
"  statement  with  respect  to  the  several  matters  aforesaid  as  '  herein- 
"  after  directed'  to  be  made  in  cases  where  any  mill  or  factory  is 
"  proposed  to  be  interfered  with."  What  is  that  statement  "  herein- 
after directed  ?**  It  is  that  statement  contained  in  the  33rd  section, 
and  is  as  follows : — "  And  in  all  cases  wherein  any  mill  or  factory, 
*'&c.,  shall  cause  flooding,  so  as  thereby  to  injure  or  prevent  the 
*'  improvement,  of  such  land  as  aforesaid,  it  shall  be  stated  in  such 
"declaration  that  such  mill  or  factory,  &c.,  causes  the  flooding 
"whereby  such  injury  is  produced  or  improvement  prevented,  and, 
"  whether  such  injury  or  prevention  of  improvement  be  to  an 
"extent  in  value  or  exceeding  three  times  the  value  of  such  mill 
"  or  factory ;  and  in  case  such  injury  or  prevention  of  improvement 
"be  to  an  extent  in  value  less  than  three  times  the  value  of  such 
"  mill  or  factory,  it  shall  be  stated  in  such  declaration  whether  in 
"  the  opinion  of  the  Commissioners  the  flooding  of  said  lands  cannot 
"  be  remedied  without  altering  such  dam,  weir,  &c.,  or  the  position  or 
"  level  thereof,  and  also  the  amount  of  actual  working  water-power 
of  such  mill  or  factory,  also  the  level  of  the  water  at  which  the 
amount  of  working  water-power  theretofore  enjoyed  by  such  mill 
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^'  or  factory  can  be  secured ;"  and  **  in  all  cases  where  it  is  proposed  £.  T.  1852. 

**  to  interfere  with  any  mil!  or  factory,  or  any  works  or  appurtenances     > JLZl^y 

'*  thereof  as  aforesaid,  the  said  Commissioners  shall  deliver  or  cause 
"  to  be  delivered  to  the  owner  or  occupier  of  any  such  mill  or  hortcsbt. 
"  factory,  or  to  his  clerk,  &c.,  a  copy  or  duplicate  of  such  declaration 
''as  aforesaid,  together  with  a  written  description  of  such  part  of 
"  the  proposed  works  as  shall  be  intended  to  be  executed  at  or  in 
*'  respect  of  such  mill  or  factory,  and  all  persons  may  inspect  and 
"  take  extracts  of  or  copies  from  such  declaration,''  &c.  It  is  plain, 
taking  these  two  sections  together,  that  the  object  of  the  Legislature 
was,  that  the  mill-owner  should  be  apprised  of  the  works  intended 
to  be  effected,  in  order  that  he  might  have  the  opportunity,  with 
the  two  documents  mentioned  in  the  33rd  section,  viz.,  the  decla- 
ration and  the  written  description  before  him,  of  considering  the 
effect  of  the  proposed  works,  or  perhaps  of  consulting  an  engineer, 
and  taking  his  opinion  as  to  what  was  necessary  for  his  protection ; 
so  that  if  he  conceived  or  was  advised  that  he  would  be  injured  by 
the  proposed  works,  he  might  seek  redress  by  means  of  an  appeal 
to  the  Assistant-Barrister,  as  prescribed  by  the  35th  section.  It 
is  also  clear,  by  a  consideration  of  these  sections  together,  that  it 
was  the  intention  of  the  Legislature  that  the  declaration  should  be  the 
permanent  record  of  the  intention  of  the  Commissioners  with  regard 
to  the  contemplated  works.  It  could  not  be  altered,  or  its  speci- 
6cations  tampered  with.  But  it  was  a  voluminous  document,  and 
contained  several  details,  according  to  the  provisions  of  the  statute 
^ under  which  it  was  framed;  and  the  statute  accordingly  requires 
that  together  with  the  declaration  there  should  be  served  a  written 
description  of  such  part  of  the  proposed  works  as  should  be  intended 
to  be  executed  at,  or  in  respect  of,  such  mill  or  factory,  that  the  mill- 
owner  might  be  most  distinctly  apprised  of  the  works  that  were  in 
contemplation. 

It  seems  quite  plain  then  that  the  declaration  should  contain  a 

* 

specification,  either  by  reference  to  the  written  description,  or  by  its 
incorporation,  to  enable  the  mill-owner  to  take  advice  for  his  protec- 
tion. But  when  it  is  considered  that  there  is  an  appeal  given,  and 
what  the  appeal  is  against,  it  is  obvious  that  the  works  proposed  to 
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E.  T.  1852.  bo  executed  should  appear  on  the  declaration.    By  the  35th  section 
it  is  enacted,  '*  That  if  any  person  shall  be  aggrieved  by  the  declara- 
"  tion  which  shall  be  so  made  by  the  Commissioners,  or  by  any  thing 
"  contained  therein  or  omitted  therefrom,  or  by  any  other  act,  deed, 
"  matter,  or  thing  whatsoever,  &c.,  it  shall  and  may  be  lawful  for  such 
person  to  appeal  against  or  in  respect  of  such  declaration,  or  any 
such  act,  deed,  &c.,  to  the  Assistant-Barrister,"  &c.  And  by  the  36th 
section  it  is  provided,  '^  That  in  all  cases  of  appeal  respecting  mills 
*'  or  factories  only,  if  the  said  Commissioners  or  appellant  shall  be 
'^  dissatisfied  with  the  decision  of  the  Assistant-Barrister,  it  shall  be 
'*  lawful  for  the  Commissioners  or  appellant,  within  one  month  afler 
'*  such  decision,  to  apply  by  petition  in  a  summary  way  to  the  Court 
"  of  Chancery  or  Exchequer,  by  way  of  appeal  against  such  dcci- 
'*  sion,  &c.,  provided  also  that  the  proceedings  on  such  petition  shall 
"  not,  in  case  the  decision  of  such  Assistant-Barrister  shall  be  in 
"  affirmance  of  such  declaration,  stay  the  prosecution  of  such  works, 
'*  but  the  Commissioners  may  proceed  with  the  same,  subject  to  such 
<<  order  of  such  Court  respecting  the  prosecution,  modification,  or 
"  stoppage  of  such  works,  or  respecting  such  mill  or  factory,  or  for 
'<  compensation  to  the  party  interested  therein,  or  otherwise,  as  the 
'*  Court  may  deem  just,''  &c.     There  is  then  an  appeal  against  the 
declaration  by  the  former  of  these  sections,  and  the  latter  section 
shows  that  the  nature  of  the  works  must  be  before  the  tribunal  to 
which  the  appeal  is  given — otherwise  how  is  it  possible  that  a 
decision  can  be  arrived  at  with  respect  to  *^  the  prosecution,  modi- 
fication, or  stoppage   of  the   works?"  &c.     That  tribunal  knows ^ 
nothing  of  the  works  except  from  the  declaration,  that  is,  the  record. 
It  is  plain,  therefore,  from  the  power  of  modification,  &c.,  that  the 
works  must  be  specified.    Again,  several  sections  speak  of  the  works 
proposed  "  to  be  executed" — 39,  40,  52 ;  and  does   not  the  term 
"  proposed,"  used  in  those  sections,  show  that  the  works  should  be 
specified  in  the  declaration  ?     Thus  see  to  what  extent  the  9  Vic*y 
c.  4,  s.  15,  indicates  the  same  thing.     By  that  section,  which  takes 
away  in  a  great  measure  the  power  of  appeal  (for  it  was  deemed 
advisable,  from^  having  had  experience  of  the  propriety  of  the  pro- 
ceedings of  the  Commissioners,  to  relieve  them  from  many  of  the 
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preliminarieB),  the  right  to]  appeal  against  *' certain  things"  is  left  E.  T.  1852. 
untooched.     What  are' they?  against  the   'declaration  in  respect 
of  any  mill  or  factory,"  &c    And  what  is  the  proviso  at  the  end 
of  the  section,  "  provided  always  that  no  appeal  against  any  such 
declaration  in  respect  of  any  mill  or  factory  shall  stay  the  execu- 
tion of  the  workfl  proposed  to  be  executed,  except  as  regards  the 
*^  execution  of  such  works  or  alterations  as  may  be  proposed  to  be 
*'made  in   any  such  mill  or  factory,  or   the  works   appertaining 
'*  thereto."    Now,  it  is  plain  to  any  one  that  it  was  intended  there, 
that  the  declaration   should  contain  the  information  necessary  to 
enable  the  Assistant-Barrister  to  decide  with  respect  to  the  works 
proposed  to  be  made  in  any  mill  or  factory,  or  the  works  appertaining 
thereto.     How  is  that  possible,  unless  the  works  proposed  to  be  exe- 
cuted are  specified  ?     Confining  myself  to  ss.  30  &  32,  it  appears  to 
me  that  before  the  Commissioners  could  confer  on  themselves  the 
power  of  interfering  with  the  works,  it  was  necessary  for  them  to 
determine  in  what  way  they  would  interfere,  and  to  express  that 
determination.  Consider  the  consequences  of  holding  the  contrary : — 
DO  means  whatever  would  exist  of  ascertaining  the  intentions  of  the 
Commissioners.     There   are    only  two   things  from   which  those 
intentions  can   be  gathered — ^the    declaration,   and  the  notice  or 
written  description.     If  the  declaration  is  sUent  on  the  matter,  and 
no  notice  is  sent  to  the  mill  owner,  there  cannot  be  any  information 
on  the  subject,  and  there  can  be  no  appeal  by  the  mill  owner.    If 
the  Commissioners  could  commence  the  works  without  specifying 
them  in  the  declaration,  or  serving  notice,  the  mill  owner  would 
practicaUy  be  denuded  of  his  right  of  appeal ;  and  that  alone  would 
be  a  sufficient  reply  to  the  argument  that  the  Commissioners  may 
assume  jurisdiction  to  enter  upon  works  without  setting  them  forth 
in  their  declaration ;  and  the  very  facts  before  us  in  this  case  show 
the  impracticability  there  may  exist  of  obtaining  the  remedy  by 
appeal ;  for  what  are  the  circumstances  under  which  the  Commis- 
sioners obtained  possession?     The  declaration  was  made  in  1847, 
and  they  then  proceeded  with  the  works;  and  in  1850  a  letter  was 
written  to  the  plaintiff  for  liberty  to  occupy  the  premises  for  four 

months  while  the  water  was  run  off.     The  plaintiff  replied  by  the 
VOL.  2.  78   L 
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£.  T.  1852.  document  ander  which  the  Commissioners  took  possession.  Now,  sap- 
^^'  pose  that  no  information  was  afforded  by  the  declaration  or  notice — 
for  four  months  the  plaintiff  cannot  enter,  and  cannot  ascertain  what 
are  the  alterations  effected,  until  it  is  too  late  to  appeal.  The 
statutes  were  intended  for  the  benefit  or  protection  of  the  mill  owner 
as  well  as  of  the  Commissioners ;  but  it  would  be  utterly  impossible 
for  him  to  protect  himself,  without  some  information  of  what  the 
Commissioners  intended  to  do.  Without  saying  how  far  information 
on  a  subsequent  investigation  may  be  afforded  of  the  Commissioners 
having  done  that  which  was  necessary  to  confer  jurisdiction  under 
the  30th  section,  so  far  as  I  can  judge,  they  have  not  in  the  present 
case  established  that  they  have  done  what  was  required  to  confer 
jurisdiction  under  that  section,  although  they  have  proved  sufficient 
to  confer  on  themselves  so  much  of  the  jurisdiction  as  is  given  by 
the  29th  section.  I  am  at  present  dealing  with  the  case  as  regards 
the  liability  of  the  Commissioners,  apart  firom  any  consideration  or 
argument  that  arises  on  the  6  &  6  Ftc,  c.  89>  8.  62,  and  the  9  Vie^ 
c.  4,  s.  18.  I  am  dealing  with  the  Commissioners  as  a  public 
company,  having  duties  to  perform,  and  on  the  presumption  that 
they  are  not  exempted  from  an  action  at  Common  Law,  either  where 
they  exceeded  their  jurisdiction,  or,  though  acting  within  it,  acted 
arbitrarily,  carelessly  or  negligently.  I  am  not  about  to  state  what 
evidence  there  was  to  support  such  a  state  of  things.  I  do  not  say 
that  either  element  existed ;  but  that  was  a  question  for  the  jury, 
whether  they  provided  such  an  amount  of  working  water-power  as 
they  were  bound  to  provide,  and  if  not,  whether  the  failure  arose 
from  negligence :  in  either  case  they  were  liable  to  an  action,  unless 
protected  by  the  provisions  of  the  statutes  in  question. 

The  next  question  is  whether  the  9  Vie^  c.  4,  s.  18,  exempts  the 
Commissioners  firom  actions  at  Common  Law,  and  limits  an  aggrieved 
party  to  the  remedy  by  petition  provided  by  the  62nd  section  of  5 
&  6  Ftc,  c.  89.  By  the  18th  section  it  is  enacted  '^  That  no  error  or 
'*  misdescription,  misnomer,  mis-statement,  or  omission  in  any  of  the 
*<  schedules,  maps,  plans,  sections,  estimates,  declarations,  or  memo- 
"  randum  of  declaration  or  notices,  by  the  said  recited  Acts  or  this 
*'  Act  required  to  be  prepared,  lodged,  registered,  or  given  by  the 
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^Btdd  Cmnmisrioners,  shall  invalidate  the  same,  or  any  of  them,  or  £.  T.  1852. 

Elxchequer* 

**  any  of  the  proceedings  under  the  said  recited  Act  or  this  Act ; 

''and  from  and  afler  the  publication  of  the  final  notice  in  and  by 

**  the  said  first  recited  Act  or  this  Act  <lirected  to  be  given  before 

**  the  commencement  of  any  works  by  the  said  Commissioners,  no 

*^  error  or  omission  whatever  in  any  of  the  proceedings  preliminary 

''to  the  issuing  of  such  final  notice  shall  be  deemed  to  affect  or 

"  invalidate  any  such  proceedings,  or  the  powers  or  authority  of  the 

"  said  Commissioners,  &C.,  nor  to  affect  or  invalidate  any  award,  &c., 

"  nor  any  other  matter  or  thing  done  or  omitted  to  be  done  by  the 

**  said  Commissioners  previously  or  subsequently  to  the  publishing 

"  of  such  final  notice.     *     *     *     And  it  shall  not  be  lawful  for 

**  any  person  whatever  in  any  manner  to  question  or  appeal  against 

'^  or  in  respect  of  any  thing  whatsoever  done  or  omitted  to  be  done 

**  by  ^e  said  Commissioners  under  the  provisions  of  the  said  recited 

**  Acts  or  this  Act  (save  only  by  petition  to  the  Court  of  Chancery 

**  or  Exchequer,  as  by  the  said  first  recited  Act  is  allowed  in  cases 

"  of  appeals  respecting  mills  or  factories  only) ;  nor  shall  any  pro- 

*^  oeedings  to  be  had  or  taken  by  or  on  behalf  of  the  said  Commis- 

''sioners  for  the  purpose  of  the  said  recited  Acts  or  this  Act  be 

"removed  or  removable  by  certiorari  into  any  of  her  Majesty's 

"Courts  of  Record." 

The  whole  of  the  first  part  of  that  section  is  applicable  to  proee" 

dure,  and  has  reference  to  errors  and  omissions ;  it  is  not  that  after 

t 

final  notice  every  thing  done  by  the  Commissioners  in  the  execution 
of  the  works  shall  be  regular,  but  it  is  that  no  error  or  omission  shall 
be  fatal  to  any  of  the  proceedings :  that  part  of  the  section,  therefore, 
does  not  save  them  from  the  responsibility  of  their  acts  in  carrying 
out  the  works.  But  it  is  argued  that  by  the  words  *'  in  any  manner 
to  question  any  thing  whatsoever  done,"  in  the  latter  clause  of  the 
section,  it  was  intended  by  the  Legislature  that  the  acts  of  the  Com- 
missioners should  be  exempt  from  being  questioned  in  any  other 
manner  than  that  prescribed,  and  of  course  exempt  from  being 
questioned  by  an  action  at  law.  But  having  regard  to  the  preceding 
part  of  the  section,  the  true  construction  appears  to  me  that  these 
large  words  in  the  latter  clause  must  be  controlled  by  the  preceding 
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E.  T.  1852.  ones  (which  refer  to  matters  of  procedure  aloDc),  and  be  construed 
Ejcchequer, 

as  referring  to  matters  ejusdem  generis.     I  am  strengthened  in  that 

view  by  the  words  employed, ''  question  or  appeal ;"  it  must  be  some- 
tiling  which  could  be  questioned  or  appealed  against  by  the  former 
statutes — that  was  preliminary  matter.  But  when  we  look  to  the 
S  &6  Vie^  c.  89»  the  matter  is  free  from  doubt — ^they  are  in  pari 
materiOf  and  are  to  be  construed  as  one. 

The  38th  section  of  5  &  6  Ftc,  c.  89,  enacts  *'  That  the  publica- 
*'  tion  of  any  such  last  mentioned  notice  shall  be  deemed  final  and 
''conclusive  evidence  that  the  several  preliminary  measures,  pro- 
"  ceedings,  &c.,  have  been  duly  taken  and  observed ;  and  after  such 
''publication  it  shall  not  be  lawful  for  any  person  to  question  or 
"  appeal  against  or  in  respect  of  any  thing  whatsoever  done  or  omitted 
"  to  be  done  by  the  said  Commissioners,  under  any  of  the  provisions 
"  hereinbefore  contained,  save  only  by  such  petition  to  the  Court  of 
"  Chancery  or  Exchequer  as  aforesaid.'' 

Now  the  words  of  the  18th  section  are  evidently  a  copy  of  the 
words  of  the  38th  section,  with  the  exception  of  the  words  "  under 
the  provisions  of  the  said  recited  Acts  or  thb  Act,"  in  the  former 
section,  instead  of  the  words,  "  under  any  of  the  provisions  herein* 
before  contained,''  in  the  latter  section.  These  words,  if  expounded 
irrespective  of  context,  might  mean  any  provision  "  in  said  recited 
Acts  or  this  Act;"  but  when  we  find  the  words  of  the  18th  section 
correspond  with  the  words  of  the  38th  section,  according  to  the 
ordinary  rule  of  construction  they  must  be  held  to  apply  to  the 
same  thing — ^that  is,  to  matters  of  procedure. 

The  only  remaining  question  I  have  to  deal  with  is  the  52nd 
section  of  the  5  &  6  Ftc.,  c.  89 — ^whether  the  remedy  provided  by 
it  is  the  only  remedy  ?  The  words  in  that  section  are  not  "  shall 
apply,"  or  even  ''  shall  and  may,"  but  merely  "  may."  It  might 
be  enough  to  refer  to  the  rule  that  the  Common  Law  right  is  not 
to  be  taken  away  without  express  words  or  necessary  implication. 
This  construction  of  the  statute  is  in  unison  with  the  recent  decision 
of  this  Court,  in  the  case  of  Morton  v.  Mahon,  referred  to  in  the 
course  of  the  argument,  as  also  with  the  case  of  Sharp  v.  Warren  (a)^ 
which  appears  to  me  directly  applicable  ;  and  that  rule  we  adopt  in 

(a)  6  Price,  131. 
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the  preeent  case.    In  the  hitter  case  it  was  decided  bj  the  Court  E.  T.  1862. 
that  the  intention  of  the  L^iBlatore  was  not  to  take  away  the     >-i  \     ■/ 

SUA  RPLiE  Y 

ronedj  which  the  Common  Law  had  provided,  before  the  passing  of 

the  Act,  for  injnries  of  thai  nature,  bnt  to  provide  a  more  effectual     hobnsbt. 

remedy.     The  remedies  provided  by  the  Legislature  were  in  those 

cases  held  to  be  accumulative.    It  is  not  like  conferring  a  new  right, 

and  giving  a  specific  mode  of  proceeding  upon  it — for  it  is  clear,  on 

the  authorities,  that  then  the  prescribed  remedy  must  be  adopted ; 

but  that  is  not  the  case  when,  as  here,  the  remedy  conferred  by  the 

statute  is  given  simply  in  furtherance  of  an  old  right,  and  which 

does  not  take  away  the  old  remedy,  either  by  express  words  or 

necessary  intendment.    We  are  of  opinion  that  neither  the  52nd  nor 

the  16th  sections  take  away  from  the  plaintiff  his  Common  Law 

right  of  action,  if  he  can  establish  either  excess  of  jurisdiction  or 

negligence  on  the  part  of  the  Commissioners  in  the  discharge  of  the 

duties  imposed  upon  them.     I  deem  this  case  one  of  such  great 

public  importance,  that  I  have  very  fully  stated  my  views  on  the 

different  questions  that  were  presented  to  the  Court  in  the  course 

of  the  argument ;  but  I  do  not  wish  to  be  understood  as  resting  my 

judgment  on  the  insufficiency  of  the  declaration  for  the  purpose  of 

conferring  the  jurisdiction  assumed  by  the  Commissioners,  as  it  is 

unnecessary  in  the  present  case  pointedly  to  decide  that  question. 

PsHNEFliTHEB,  B. 

The  defendants,  substantiaUy  in  the  present  case,  are  a  public 
body,  of  considerable  importance  in  this  portion  of  the  empire,  and 
entrusted  with  great  powers,  and,  in  the  exercise  of  those  powers, 
with  a  large  discretion ;  but  I  cannot  admit  that  they  are  altog  ther 
without  responsibility.  We  are  now  called  upon  to  consider  this 
most  important  case,  for  the  purpose  of  deciding  whether  or  not  we 
are  to  reverse  the  opinion  of  the  learned  Judge  before  whom  the 
action  was  tried ;  and  having  considered  the  case,  and,  differing  ai» 
we  do  from  that  learned  Judge,  it  is  still  a  matter  of  no  surprise 
that  in  a  question  so  complicated  as  the  present — turning  as  it  does 
upon  the  construction  of  two  Acts  of  Parliament  containing  very 
numerous   sections    and    provisions — the   attention   of  the   Judge 
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E.  T.  1852.  having  been  called  to  a  particnlar  section  of  one  of  those  Acts — ^the 

18th  of  9  Vie^  c.  4 — ^ihat  he  should  have  been  of  opinion  that  the 
construction  to  be  pot  on  that  section  was  one  so  £Etyourable  to  the 
Commissioners  as  to  authorise  him  in  directing  the  jury  to  find  a 
verdict  for  the  defendant.  I  do  not  apprehend  that  the  learned 
Judge  gave  anj  opinion  founded  on  the  62nd  section  of  6  &  6  Ftc, 
c.  89>  favourable  to  the  defendants :  his  opinion  as  to  that  section 
would  appear  to  have  been  in  accordance  with  that  which  we 
entertains  and  I  thinks  in  ruling  as  he  did  at  Nisi  Prius,  his 
judgment  was  based  entirely  on  the  provisions  of  the  18th  section. 

As  to  the  effect  of  that  section  upon  the  present  case,  I  need  only 
say  that  I  fully  concur  in  the  view  taken  by  the  Chief  Baron,  viz^ 
that  it  must  be  construed  as  appticable  to  matters  of  procedure  alone, 
and  that  the  remedy  given  in  it  by  appeal  cannot  be  intended  to 
apply  to  any  torti6us  act  of  the  defendants,  and  therefore  cannot 
have  the  effect  of  taking  away  the  consideration  of  the  case  from 
the  jury,  which  was  sought  to  be  left  to  them  by  the  plaintiff  for 
their  decision. 

The  Chief  Babon  has  so  ably  reviewed  the  authorities  bearing 
upon  the  main  question  in  the  present  case,  that  I  need  not  recon- 
sider them'  more  than  to  state  the  principle  deducible  from  them, 
which  is,  that  where  a  body  of  persons  are  entrusted  with  powers 
for  the  execution  of  works  for  the  public  good  generally,  they  are 
not  to  be  held  liable  to  any  action  from  injuries  that  Inay  result 
from  acts  done  by  them  in  the  due  and  proper  discharge  of  their 
duties ;  and  they  are  not  to  be  held  responsible  for  the  consequences 
of  their  acts,  even  where  the  statute  has  not  provided  any  remedy 
or  recompense  for  the  injuries  to  individuals  that  may  necessarily 
ensue.  But  that  doctrine  is  by  the  authorities  limited  to  acts  done 
within  the  scope  of  their  authority,  and  which  are  performed  in  a 
manner  neither  arbitrary,  negligent  or  careless.  Now,  without  say- 
ing whether  the  defendants  had  acquired  jurisdiction  to  enter  upon 
the  works  at  all,  or  not,  it  appears  clear  that  there  was  a  case  to  go 
to  the  jury  that  they  had  acted  incautiously,  carelessly  and  arbi- 
trarily. Whether  they  can  repel  that  case  or  not,  we  cannot  say. 
It  is  enough  now  to  say  the  question  should  have  been  left  to  the 
jury ;  and  on  that  ground  alone  it  appears  to  me  that  the  verdict 
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oaght  to  be  set  aside,  being  of  opinion  that  neither  the  18th  or  52nd  £.  T.  1852. 
sections  take  away  the  Common  Law  right  of  action.  v.. — ,^lLi 

It  has  been  argued,  and  I  may  say  that  it  appears  to  me,  that  the 
declaration  made  in  this  case  was  not  in  accordance  with  the  30th  hornsbt. 
section  of  5  &  6  Vic.  c.  89)  which  is  to  be  incorporated  with  the 
33rd  secUon-;  but  I  desire  it  to  be  distinctly  understood  that  I  do  not 
rest  my  judgment  on  this  part  of  the  case ;  and  that  however  I  may 
agree  with  the  Chief  Babon  in  his  views,  I  express  no  opinion  upon 
it.  Therefore,  whether  the  declaration  was  right  or  wrong  (and  I  am 
disposed  to  think  that  it  was  faulty),  or  whether,  if  faulty,  it  took 
away  the  jurisdiction  of  the  Commissioners,  or  whether  it  might  be 
cured  by  the  18th  section,  upon  these  questions  I  do  not  deem  it 
necessary  to  express  any  opinion,  the  more  especially  as  this  question 
was  not  raised  before  the  learned  Judge  who  tried  the  case,  and  the 
parties  have  therefore  had  no  opportunity  of  discussing  them.  It  is 
sufficient  to  state  that  in  my  opinion  there  was  evidence  of  negli- 
gence, sufficient  at  least  to  go  to  the  jury,  and  that  the  Common  Law 
right  of  action  is  not  taken  away  either  by  the  provisions  of  the  52nd 
section  of  5  &  6  Vie.  c.  89|  or  the  18th  section  of  9  Vie.  a,  4.  I  think 
the  construction  given  by  the  Chief  Babon  to  that  section  correct ; 
but  if  I  was  not  so  certain  as  I  am  on  that  subject,  I  think  the  ver- 
dict ought  to  be  set  aside,  as  our  decision,  if  it  were  given  against 
the  plaintiff,  would  leave  him  without  remedy ;  while,  if  it  be  given 
against  the  defendants,  it  affords  them  an  opportunity  for  further 
investigation,  and  also  for  having  the  matter  placed  upon  the  record. 

I  desire  to  make  an  observation  in  reference  to  an  expression  at- 
tributed  to  Chief  Justice  Best,  in  the  case  that  has  been  cited,  of 
HaU  V.  Smithy  which  might  lead  to  the  supposition  that  the  Com- 
missioners should  not  be  held  responsible  for  the  acts  of  the  persons 
employed  by  them.  But  I  do  not  think  that  that  was  the  meaning 
of  the  case,  or  that  the  role  of  respondeeU  superior  is  at  all  shaken 
by  that  authority.  The  meaning  of  that  decision  is,  that  if  under 
the  special  provisions  of  an  Act  of  Parliament  a  public  body  like 
the  present  is  obliged  to  employ  particular  persons  under  them,  then 
that  such  a  public  body,  for  the  conduct  of  those  persons,  should  not 
be  held  responsible,  and  that  the  rule  respondeeU  superior  could  no 
lon.ger  be  safely,  or  with  justice,  applied ;  but  in  the  present  case  the 
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Exchequer, 

« ^-«^^     sional  persons  whom  they  pleased ;  they  were  bound  by  the  Act  of 

^  ^^  Parliament  to  employ  skilfol  persons,  but  not  any  particuUir  persons, 

HORivsBT.     and  therefore  the  Commissioners  are  not  within  the  protection  of  the 
rule  I  have  mentioned. 


Grbbns,  B. 

It  is  not  to  be  wondered  at  that  the  learned  Judge  who  tried  this 
case  should  have  arrived  at  a  decision,  upon  the  construction  of  the 
18th  section,  that  the  Court  now  upon  full  consideration  conceive  to 
be  erroneous  ;  for  that  section,  when  considered  by  itself,  might  very 
well,  from  certain  general  expressions  it  contains,  be  deemed  sufficient 
to  oust  the  plaintiff's  Common  Law  right  of  action,  and  restrict  par- 
ties seeking  redress  to  the  remedy  prescribed ;  and  it  is  only  by 
considering  the  provisions  of  the  first  Act  that  I  have  arrived  at  the 
conclusion  that  the  18th  section  has  not  taken  away  the  Common 
Law  right  of  action.    I  am  also  oi  opinion,  with  the  rest  of  the 
Court,  that  the  52nd  section  does  not  limit  the  mode  of  redress.  With 
respect  to  the  compliance  of  the  Commissioners  with  the  provisions 
of  the  Act  of  Parliament  as  to  the  declaration ;  the  Chief  Baron 
has  very  fully  gone  into  that  question :  and  though  I  agree  with 
him  that  the  Commissioners'  declaration  is  not  framed  in  compliance 
with  the  statutable  provisions,  still  the  very  large  words  of  the  18th 
section,  curing  all  errors  and  omissions,  &C.,  both  prior  and  subse- 
quent to  the  final  notice,  might,  I  think,  be  considered  as  giving 
validity  to  the  declaration  ;  and  I  am  not  certain  that  the  Commis- 
sioners are  not  protected  in  that  respect :  but  on  this  part  of  the 
case  I  do  not  wish  to  be  understood  as  expressing  any  positive  opi- 
nion, as  I  conceive  the  order  for  a  new  trial  should  be  made  absolute, 
on  the  grounds  stated  by  my  Brother  Pbnnbfathbb,  that  the  right 
of  action  is  not  taken  away  by  either  6  &  6  Vie.  c  89,  a.  52,  or 
9  Vie.  c.  4,  s.  18,  and  that  there  was  a  question  to  go  to  the  jury 
as  to  whether  or  not  the  Commissioners  were  guilty  of  such  negli- 
gence and  improper  conduct  in  the  conduct  of  the  works  as  must 
entitle  the  plaintiff  to  obtain  compensation  at  Common  Law. 

Cause  shown  disallowed,  and  order  for  new  trial  made  absolute. 
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E.  T.  1852. 

Queen*  8  Bench 


In  the  Matter  of  the  Estate  of  ROBERT  ATKINS  ROGERS. 


(Queen^s  Bench,) 


April  20,  27. 


This  was  a  special  case,  sent  (pursuant  to  12  &  13  Vic.  c.  77,  s.  15)  Testator  de- 

yised   certain 
by  the  Commissioners  for  Sale  of  Incumbered  Estates  in  Ireland  for  estates  upon 

,         .   .        /.  , .    ^  *™8t   to   per- 

ihe  opinion  of  this  Court.  mit  his  &ther 

The  case  stated  that  William  Rogers  (deceased),  being  seised  of  toro^ive  the 

an  estate  in  fee-simple  of  and  in  the  lands  of  Laystown  and  others,  ^Vfrom^d 

under  the  wiU  of  Philip  LavaUier,  by  his  will,  bearing  date  the  1st  ^  ^  ^^^ 

of  December  1817,  devised  as  follows :—  ^  <>^,  *«»**- 

tor  s    brother 

'*  I,  William  Rogers,  make  this  my  last  will  and  testament     As  1^-  A.  R.,  his 

heirs,    execa- 

*'  to  all  my  estates,  real  and  personal,  which  I  am  entitled  to  under  tors,  adminis- 
trators, and 
^*  or  in  virtae  of  the  will  of  Philip  LavaUier,  Esq.,  situate  in  the  assigns    for 

"county  of  Cork,  and  in  the  liberties  of  the  city  of  Cork,  and  all  will  then  con- 

t  t»  -r  %         *     t  •■/••  tained    this 

*'  Other  property  whereof  I  may  be  seised  or  possessed  of,  or  in  any  proviso  :— 

"manner  entitled  to,  I  give,  devise  and  bequeath  the  same  unto  gt^ndine  ^e 

** Hamelin  Trelawney,  my  brother-in-law,  his  heirs,  executors,  ad-  ?f J^  ^d*^ 

**  ministrators  and  assigns,  upon  trust  to  permit  and  suffer  my  father  ^^  ^^^'  i^' 

xv«,   X   iiereDy 

"Joseph  Rogers,  in  the  event  of  his  surviving  me,  and  his  assigns,  direct,  order 

and    deyise 

"  for  and  during  his  natural  life,  or  so  many  years  as  he  may  live,  that  the  said 

R.  A.  R.  shall 

"  to  receive  the  yearly  rents,  profits,  &C.,  of  the  same  ;  and  from  and  have  but  a  life 

estate    in    all 

"  after  the  decease  of  the  said  Joseph  Rogers,  in  the  event  of  my  said  estates 

"brother  Robert  Atkins  Rogers  surviving  him,  to  the  use,  benefit  ^^  ^^atm 
"  behoof  and  advantage  of  him  the  said  Robert  A.  Rogers,  his  heirs,  Ss  ha^ne  one 
**  executors,  administrators  and  assigns  for  ever,  or  for  and  during  ^^  "Jhildi^^ 

•*such  other  estate  or  estates  as  are  or  may  be  acquired  in  said  lawfully  be- 

^  gotten,    then 

^  respective  estates  and  properties.    I  hereby  authorise  my  father,  said   estates 

shall  go  and 
descend  to 
such  issue  according  to  the  usual  course  of  family  settlements,  to  the  first  and  every 
other  son,  and,  in  default  of  male  issue,  to  the  issue  female ;  and  if  no  such  issue, 
then  to  such  uses,  &c.,  as  mj  said  father  shall  appoint  bj  deed  or  will."  Held,  that 
R.  A.  R.  took  an  estate  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  ulterior  limitations  over. 

VOL.  2.  79  L 
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E.  T.  1852.  **  in  the  event  of  his  becoming  seised  under  this  my  will,  to  demise 

Qit£eH*8  Bench   ,,     . .  ,  ^  ,  ,      . 

w^.^ '     ''said  estate,  or  any  part  thereof,  as  may  be  necessary,  at  the  im- 

In  TB 
BOQERS.      "  proved  rent'  of  the  day,  but  nothing  fixed ;  and  I  appoint  my 

'*  father  and  the  said  H.  Trelawney  executors  of  this  my  will. — 

''  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 

"  1st  day  of  December  1817." 

This  will  was  then  attested  in  due  form.     Then  followed  this 

direction : —  • 

0 

•'  Provided,  however,  notwithstanding  the  devise  hereby  before 
«<  made  for  said  Robert  A.  Rogers,  I  hereby  direct,  order  and  devise 
*'  that  the  said  Robert  A.  Rogers  shall  have  hui  a  life  estate  in  all 
"  said  estates  and  property,  and  that  in  the  event  of  his  having  one 
"  or  more  child  or  children  lawfully  begotten,  then  said  estates  shall 
''go  and  descend  to  such  issue  according  to  the  usual  course  of 
''  family  settlements,  to  the  first  and  every  other  son,  and,  in  default 
*'  of  male  issue,  to  the  issue  female ;  and  if  no  such  issue,  then  to 
"such  uses,  estates,  shares  and  purposes  as  my  said  father  shall 
"  appoint  by  deed  or  will.** 

This  was  also  duly  attested  at  the  foot  thereof. 

The  testator  died  thus  seised,  without  altering  or  revoking  his 
will,  leaving  his  father  and  Robert  A.  Rogers  him  surviving.  His 
father  died,  leaving  Robert  A.  Rogers  him  surviving,  without  having 
exercised  the  power  of  appointment  given  by  the  will. 

The  question  submitted  for  the  opinion  of  this  Court  was,  what 
estate  or  estates  did  the  said  Robert  A.  Rojicers  take  in  said  lands 
and  premises  under  the  devise  or  devises  in  said  will  ? 

R.  R,  Warren  and  Exham  appeared  on  behalf  of  the  eldest  son 
of  Robert  A.  Rogers. 

R.  A.  Rogers  took  but  an  estate  for  life.  That  was  evidently  the 
express  intention  of  the  testator  in  introducing  that  proviso  or  direc- 
tion at  the  end  of  the  will.  The  word  "  issue''  there  used  must 
apply  to  the  children  of  Robert  A.  Rogers :  Ridgeway  v.  MunkiU 
trick  (a).  It  ought  to  be  so  construed,  unless  there  be  an  evident 
intention  in  the  will  to  the  contrary.     "Children"  is  a  word  of 

(a)  1  D.  &  War.  92. 
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purchase,  and  not  of  limitation ;  and  the  testator,  by  directing  that  £.  T.  1862. 
the  estates  shoald  descend  according  to  the  asual  coarse  of  family     s—i-v^-^ 

In  re 

settlementSi  clearly  intended  to    make    the  children    parchasers.      rooers. 
Where  an  estate  is  given  to  a  man  and  his  heirs,  that  estate  may 
be  cut  down  by  subsequent  words  in  the  will :  Lowe  v.  Davies  (a)  ; 
GoodHth  V*  Berries  {b) ;  Mandeviile  v.  Lard  Carrick  (c) ;  Crozier 
V  Crosier  (d)  ;  Hodges  v.  Middleton  {e). 

Lomqfield  and  MartUy^  contra. 

Robert  A.  Rogers  took  an  estate  tail.  The  testator,  by  using  the* 
words,  ^  in  default  of  issue  male,"  intended  merely  that  the  male 
issue  should  take  before  the  issue  female,  but  not  so  as  to  exclude 
females ;  for  it  is  plain  he  meant  the  issue  were  to  take  indefinitely 
before  tlie  father's  power  of  disposition  became  available.  If  Robert 
A.  Rogers  only  took  a  life  estate,  that  intention  could  not  be  carried 
out ;  but  what  we  say  is,  that  he  took  an  estate  in  tail  male,  with 
remainder  in  tail  general :  Robinson  v.  Robinson  (/)  ;  Hellish  v. 
Mellish  (g)  ;  Parr  v.  Swindels  {h)  ;  Doe  v.  Cooper  (t). 

Exham^  in  reply,  was  stopped  by  the  Court. 

Lefrot,  C.  J. 

In  tliis  case  we  are  relieved  from  the  difficulty  imposed  by  the 
rule  in  Shelly^s  eeue,  respecting  the  meaning  of  the  words  **  heirs," 
and  "  heirs  of  the  body,*'  for  there  are  no  such  words  here  to  prevent 
us  carrying  out  to  the  fullest  extent  that  sound  rule  of  construction, 
namely,  to  let  every  word  of  a  will  have  as  full  an  effect  as  possible. 
Can  we  then  ascertain  the  general  intent  of  the  testator,  and  give 
effect  to  the  language  of  this  will?  The  general  intent  was  to 
give  the  father  a  life  estate,  and  ultimately  a  power  of  disposition ; 

(a)  2  Ld.  Ray.  1561.  (6)  1  East,  264. 

(c)  3  Ridg.  P.  C.  352. 
(<0  3  D.  &  War.  353 ;  S.  C.  5  Ir.  £q.  Bep.  415. 
(e)  2  Doug.  430.  (/)  1  Burr.  38. 

(^)  2  B.  &  C.  520.  (A)  4  Bus.  283. 

(J)  1  East,  229. 
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E.  T.  1852.  but  that  that  power  should  not  enure  until  the  antecedent  objects 
Queen*  8  Bench 

*— V— -/  of  the  testator's  bounty  were  provided  for  in  the  manner  he  intended* 
In  re 

ROGERS.      The  antecedent  objects  of  his  bounty  were  the  children  male  and 

female  of  Robert  Atkins  Rogers ;  and  the  testator  did  not  design 
that  the  estate  should  be  passed  away  until  they  were  provided  for ; 
and  if  there  were  no  other  means  of  effectuating  that  provision  than 
by  giving  an  estate  tail — either  tail  general,  or  male,  or  female, 
to  the  ancestor — although  the  effect  of  that  would  be  to  vest  in  the 
ancestor  a  power  to  bar  his  issue,  yet  it  never  has  prevented  the 
'construction  of  the  ancestor  taking  an  estate  tail:  and  the  reason  is 
plain,  because  thereby  the  children  have  a  possibility  of  taking, 
which  is  better  than  nothing. 

But  can  we  give  to  the  ancestor  here  an  estate  for  life,  and 
provide  for  the  children  effectually,  before  the  estate  go  over  on  the 
subsequent  limitation  ?  The  words  of  the  will  are : — '^  The  said 
'*  estate  shall  go  over  and  descend  to  such  issue  according  to  the 
*^  usual  course  of  family  settlements — to  the  first  and  every  other 
*'  son ;  and,  in  default  of  male  issue,  to  the  issue  female ;  and  if  no 
<<  such  issue,  then  to  such  uses,  &C.,  as  my  said  father  shall  appoint," 
&c.  We  are  to  see  whether  effect  can  be  given  to  that  word  ''  de- 
scend." It  is  clear  that,  according  to  the  case  of  Wight  v.  Leigh  (a), 
if  this  will  did  not  contain  the  words  **  go  and  descend  according  to 
the  usual  course  of  family  settlements,"  there  would  be  no  way  of 
giving  estates  to  the  male  and  female  issue,  without  giving  an  estate 
tail  to  the  aoicestor ;  but  we  cannot  expunge  sensible  and  intelligent 
words  from  the  wilL  It  is  just  as  if  testator  had  said  that  his  estates 
shall  go  in  the  manner  in  which,  according  to  the  usual  course  of 
family  settlements,  estates  are  limited  to  the  first  and  other  sons,  &c; 
and  this  is  made  still  more  specific  by  the  testator's  stating  that  there 
were  to  be  successive  estates,  for  he  adds, ''  in  default  of  male  issue, 
to  the  issue  female ;  if  no  such  issue,  then,"  &c.  There  can  be  no  doubt 
that  there  are  words  which,  if  applied  to  the  first  sons,  would  enlarge 
the  estate  into  one  of  tail  male ;  but  then  the  words,  "  according  to 
the  usual  course  of  family  settlements,"  show  that  the  sons  were  to 
take  as  purchasers.    The  issue  female  are  to  be  provided  for ;  but 

(a)  15  Yes.  564. 


COMMON  LAW  REPORTS.  629 

there  is  n6  expression  respecting  them,  according  to  the  usual  £.  T.  1852. 
course  of  familj  settlements.    How,  then,  are  thej  to  be  provided     ^^-^^ — ^ 
for  ?    We  are  aided  by  the  expression,  that  the  estates  shall ''  go  and      boobbs. 
descend  **  to  such  issue.     We  do  not  require  those  words  to  give 
estates  to  the  sons,  because  there  is  sufficient  in  the  will  to  give 
them  estates  as  purchasers.    These  words,  therefore,  would  apply  to 
the  daughters,  and  I  would  couple  them  with  the  father's  estate,  so 
as  to  give  the  daughters  estates  tail,  enabling  them  to  take  by 
descent  through  the  father. 

Thus  we  give  every  word  of  the  will  effect,  and  violate  no  rule  of 
law.  There  is  a  distinction  between  trusts  executory  and  executed ; 
and  when  any  thing  remains  to  be  done,  a  Court  of  Equity  will  feel 
no  difficulty  in  giving  a  construction  to  the  instrument,  having 
regard  to  that  something  to  be  done.  Here  the  testator  has  not 
expressed  to  the  full  extent  what  he  intended  by  the  first  limitation ; 
but  he  refers  to  the  usual  course  of  family  settlements,  and  we  may 
take  judicial  notice  of  what  that  course  is.  Upon  these  grounds,  we 
are  of  opinion  that  Robert  A.  Rogers  took  an  estate  for  life,  and  his 
first  and  other  sons  estates  in  tail  male. 

The  Court  gave  the  following  certificate : — 

We  have  heard  tliis  case  argued  by  Counsel,  and  are  of 
opinion  that  Robert  Atkins  Rogers  took  a  life  estate  under 
the  will  of  the  testator  William  Rogers,  with  limitations  to 
his  first  and  other  sons  in  tail  male,  and  ulterior  limitations 
over ;  but  no  question  having  been  put  to  us  with  reference 
to  those  limitations,  we  refrain  from  giving  any  opinion 
thereon. 

T.  Lefrot. 

P.   C.   CSAMFTOK. 

L.  Pebbin. 

R.  MOOBB," 
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B,  T.  1852. 
Quten'sBemch 


THE  GUARDIANS  OF  THE  POOR  OF  THE 

LIMERICK  UNION 

V, 

WHITE. 
[besebved  cask.] 

Apnl26. 

Fremifles   nn-  This  was  a  case  reserved  by  MoDahan,  C.  J.,  from  the  Spring 

tenanted   pre- 

Tioiis  to  and  Assizes  of  the  county  of  Limerick. 

at  the  time  of 

strilung  of  a       The  case  stated  that  a  civil-hill  had  been  brought  by  the  plaintiffs 

Son^  held  against  the  defendant,  to  I'ecover  a  sum  of  £4.  Ts.  3d.,  alleged  to  be 

fw  the  °^^  ^^^  ^^^  poor-rate  out  of  premises  in  the  city  of  Limerick.     That  the 

to*\   t^nu  P**™^*®®  ^  question  were  stores,  which  had  formerly  been  in  the 

to^e'rLi^f ^*  possession  of  a  tenant  of  tJie  defendant ;  but  they  had  been  sur- 

^e  relief  of  rendered  to  the  defendant  some  time  previous  to  the  striking  of  the 
the  poor. 

rate  which,  by  the  civil-bill,  was  sought  to  be  recovered.  That  the 
premises  continued  to  be  and  were  untenanted  at  the  time  of  the 
striking  of  the  rate.  That  the  defendant  made  no  use  of  them 
whatsoever,  but  was  anxious  to  obtain  a  new  tenant.  On  these 
facts  the  Assistant-Barrister  held  that  the  rate  was  valid,  and 
gave  a  decree  for  the  plaintiffs,  which  decree  was  affirmed  by 
Monahan,  C.  J.,  on  appeal;  but  he  entertaining  doubts  on  the  matter, 
reserved  the  case  for  the  opinion  of  tlie  Twelve  Judges. 

J,  D.  Fitzgerald  appeared  on  behalf  of  tlie  Poor-law  Guardians. 

Assuming  that  the  premises  were  untenanted,  and  in  no  way  used 
at  the  time  the  rate  was  struck,  the  objection  here  made  could  only 
be  raised  on  an  appeal  to  the  Quarter  Sessions ;  it  is  no  defence  to 
an  action  for  the  rate :  Churchwardens  of  Birmingham  v.  Shaw  {a) ; 
Fawceti  v.  Fowlis  (h) ;  Marshall  v.  Pitman  (c). 

(a)  10  Q.  B.  868.  (6)  7  B.  &  C  394. 

(c)  9  Bing.  595;  S.  C,  2  M.  &  Sc.  745. 
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The  case   of   The  Guardians  of  the  North  Dublin  Union  v.  E.  T.  1852. 

Seoti(a),  which  will  be   relied  on  as  governing  the  present  case,      ^ ^ 

is  not  a  sound  decision,  and  ought  to  be  overruled. — [At  this  stage   qttardians 
it  was  intimated  by  some  of  the  J  udges  that,  in  the  way  this  case  9. 

came  before  them,  they  Jiad  but  the  jurisdiction  of  a  Judge  of 
Assize,  and  therefore  should  hold  themselves  bound  by  the  ruling 
in  North  Dublin  Union  v.  Scott,  being  the  decision  of  a  Ck>nrt  in 
Banco  ;  but  after  some  discussion  they  resolved  on  hearing  the  argu- 
ments.]— The  owner  of  premises  entitled  to  the  beneficial  occupation 
is  the  occupier  within  the  meaning  of  the  1  &  2  Vic,  c.  66,  and  that 
beneficial  interest  need  not  necessarily  be  a  valuable  interest.  Un- 
tenanted premises  may  be  utterly  valueless  to  the  owner,  yet  still  he 
has  the  beneficial  occupation. 

Charles  R.  Barry,  for  the  defendant. 

The  fallacy  of  the  argument  on  the  other  side  consists  in  the 
supposition  that  we  put  the  matter  on  the  footing  of  a  valuable  and 
beneficial  occupation.  We  do  not  rely  on  such  ground.  Under  the 
Poor-law  Acts,  the  person  rateable  is  the  person  in  the  actual  occu- 
pation of  the  premises ;  and  oh  no  principle  of  construction  can  an 
owner  of  an  unoccupied  house  be  held  to  be  in  actual  occupation. 
The  61st  and  71st  sections  of  the  statute  1  &  2  Vic,  c.  56,  in  express 
terms,  require  actual  occupation ;  and  no  constructive  occupation  can 
satisfy  the  language  of  those  sections :  The  King  v.  The  Inhabitants 
of  St,  Nicholas  Rochester  (b) ;  Rex  v.  Morgan  (c).  The  interpreta- 
tion clause  of  the  1  &  2  Vic,  c.  56,  also  defines  ''occupier"  to  include 
the  person  in  immediate  use  and  enjoyment  of  the  hereditament.  It 
would  be  strange  to  say  that  the  landlord  of  a  house  tenantless,  and 
a  burthen  and  expense  to  him,  instead  of  a  source  of  profit,  was  in 
the  use  and  enjoyment  of  it. — [Crampton,  J.  Suppose  an  owner 
to  be  himself  a  tenant  to  a  house  paying  a  rent,  and  that  he  does  not 
choose  to  occupy  the  house,  would  you  contend  that  he  would  not 
be  rateable  ?] — If  he  retained  the  house  for  his  own  occupation,  and 
from  caprice  or  any  other  motive  left  it  unoccupied,  he  would,  no 

(a)  1  Com.  Law  Rep.  76.  (6)  5  B.  &  Ad.  226. 

(c)  2  A.  &  E.  618. 


♦  • 
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£•  T.  1852.  doabty  be  rateable :  for  instance,  a  man  may  have  a  town  house  and 
a  country  villa — the  one  occupied  by  him  in  the  winter,  the  other  in 
the  summer  months — he  would  be  properly  rateable  in  respect  of 
both,  because  he  retained  both  for  the  purpose  of  his  own  occupation 
and  use ;  but  where  a  man  has  a  house  which  he  in  no  manner  uses 
himself,  but  devotes  it  wholly  and  bond  fide  to  the  purpose  of  letting 
to  tenants— so  long  as  such  a  house  remains  unset,  untenanted  and 
unoccupied,  it  is  not  a  rateable  her^tament — [Cbamfton,  J.  The 
interpretation  clause  defines  an  occupier  to  be  every  person  in  the 
immediate  use  and  enjoyment  of  any  hereditament,  whether  corporeal 
or  incorporeaL  Now,  an  incorporeal  hereditament  is  not  susceptible 
of  that  actual  physical  occupation  for  which  you  contend ;  and  does 
not  the  interpretation  clause,  therefore,  seem  to  oppose  your  con- 
struction of  the  words  occupier  and  occupation  ?] — The  inference 
from  that  clause  seems  rather  the  other  way,  for  the  Legislature 
thereby  intimate  that  the  words  occupier  and  occupation,  as  used  in 
the  body  of  the  Act,  could  only  have  the  meaning  we  contend  for ; 
and  therefore  they  were  compelled  to  extend  their  meaning,  by 
express  enactment,  to  incorporeal  hereditaments,  to  which  the  words 
in  their  own  proper  signification  would  not  apply. 

As  to  the  other  point,  that  this  is  only  matter  of  appeal — that  is 
not  so.  Birmingham  v.  Shaw  is  clearly  distinguishable  from  the 
present  case.  There  the  rate  ^as  prima  facie  valid,  and  the  exemp- 
tion relied  on  was  special  matter  of  exemption.  Here  it  is  different 
— ^here  the  rate  was  void  in  its  inception ;  and  in  such  a  case,  the 
person  improperly  rated  may  either  defend  an  action,  or  replevy  a 
distress  levied  for  the  rate :  Guardians  of  the  Castlebar  Union  v. 
The  Earl  of  Lucan(a) ;  Milward  v.  Caffin(b) ;  Bristol  Union  v. 
Wait  (c). 


The  Judges,  having  consulted,  were  of  opinion  that  the  facts  stated 
afforded  a  valid  defence  to  the  action ;  and  thereupon  reversed  the 
decree,  and  ordered  a  dismiss,  without  prejudice  to  issue. 

(a)  13  It.  Law  Rep.  44.  (b)  2W.'BL  1830. 

(c)  1  A.  &  E.  264. 
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T.  T.  1852. 
Queen'M  Bench 


BARR  V.  DUFFIN. 

3%  24. 

^Dix,  on  behalf  of  John  Kane,  applied  for  an  order  that  the  proper  An  affidavit  of 

the   execution 
officer  should  receive  and  enrol  the  memorial  of  the  assignment  of  of  a  memorial 

the  judgment  in  this  cause.  The  judgment  had  been  obtained  by  one  iq^q^  ofa  ' 

William  Sayers  against  the  defendant  in  Easter  Term  1844,  for  {ore^eMayOT 

£190,  and  was  assigned  to  John  Barr  on  the  8th  of  November  q^^^^*  ^ 

1844.     He  died  in  January  1849,  and  in  November  1849  his  son  '^^ose  rigna. 

"^  tnre  and   an- 

John  Barr  obtained  administration  to  him,  and  afterwards  went  to  thority   to 

administer 

Toronto,  in  America,  where  he  had  duly  executed  an  assignment  of  oaths  were  ve- 
rified by  oath 

the  judgment  to  John  Kane,  the  present  applicant.    The  assignment  before  a  Com- 

missioner    of 

and  memorial  were  executed  by  John  Barr  at  Toronto,  and  were  this  Court:— 

witnessed  by  John  Henry  and  John  Heming,  and  the  latter  had  ^  justify  the  • 
made  the  usual  affidavit  of  the  assignment  of  the  memorial  by  John   ^^^^  ^e^'* 
Barr.     This  affidavit  was  engrossed  at  the  foot  of  the  memorial,  and  ^^^  '^^ 
purported  to  have  been  made  before  Thomas  Barnes,  the  Mayor  of 
Toronto,  who  had  attested  and  signed  the  jurat,  describing  himself 
as  Mayor,  and  had  also  attached  to  it  the  corporate  seal.    There  was 
also  an-  affidavit  of  the  execution  of  the  memorial,  made  before  a 
Commissioner  of  this  Court  in  Monaghan,  by  J.  Delacour,  who  veri- 
fied the  signature  of  the  Mayor,  and  that  he  was  Mayor  of  Toronto, 
and  as  such  had  power  to  administer  oaths  and  take  affidavits. 

The  officer  had  refused  to  enrol  the  memorial  of  the  assignment, 
beeause  the  affidavit  of  the  execution  of  the  assignment  and  memo- 
rial had  not  been  made  before  the  officer  or  officers  where  such 
judgment  was  entered,  or  his  or  their  deputy,  or  before  any  of  the 
Judges  of  the  Superior  Courts  here  or  at  Westminster,  as  required 
by  9  &•  2,  c.  6,  or  before  a  Commissioner  for  taking  affidavits  in 
England,  Scotland  or  Ireland,  as  required  by  3,  4  Ftc.,  c.  106,  s.  76. 

Dix  contended  that,  under  the  212th  General  Order,  the  affidavit 
was  sufficient,  the  signature  of  the  Mayor  of  Toronto  having  been 
verified  by  affidavit. 

VOL.  2.  80  L 
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T.  T.  1852.       Moore,  J.* 

Queen*8  Bench  . 
^— — '          I  think  the  case  comes  within  the  212th  General  Order;  and  its 

BARB 

requisites  having  been  complied  with  and  followed,  I  will  make  an 
order,  directing  the  officer  to  receive  and  enrol  the  memorial  of  the 
assignment. 

♦  Solus. 


V. 
DUFFIN. 


June  1. 


NoTB. — ^21 2th  Greneral  Order. — "  When  any  affidavit,  intended  to  be  used  in 
any  proceeding  in  any  of  the  said  Coorts,  shall  have  been  sworn  before  a  Jndge  in 
England  or  Scotland,  the  Judge's  signature  to  the  jurat  shall  be  verified  by  affida- 
vit ;  and  if  sworn  before  any  other  person  except  a  Commissioner  appointed  for 
taking  affidavits  in  England  or  Scotland,  or  a  British  Consul,  the  signature  of 
such  person  to  the  jurat,  and  his  authority  to  administer  oaths  and  take  affidavits, 
shall  be  verified  by  affidavit,  or  by  the  certificate  of  a  Notary  Public.** 


In  re  MOLTON,* 


A  testator  de-  This  was  a  special  case,  sent  by  the  Court  of  Chancery  for  the 

vised  lands  to 

his  son  as        opinion  of  this  Court. 

tenant  for  life, 

with  remain.         The  case  stated  that  Albert  Stubbeman  duly  made  and  published 

ders  in  strict  ^ 

settlement;       his  will,  bearing  date  the  21st  of  June  1830 — ^whereby,  after  several 

was  contained  g^i^eral  bequests  and  legacies,  he  devised  and  gave  all  his  real 

po^^  ^^^  estates,  charged  with  the  payment  of  a  certain  annuity  to  his  wife 

TOwer^to  *     (aince  deceased),  unto  his  son  Denis  M.  Stubbeman  and  his  assigns, 

tocimber'^^e    ^^'  ^^  during  the  term  of  his  natural  life,  with  remainder  to  trus- 

lands  and  pre-  tees  to  preserve  contingent  remainders,  vnth  remainder,  from  and 

iiiiHcs  wiui  a 

maintenance     afler  the  decease  of  his  said  son  Denis  M.  Stubbeman,  to  the  use  of 
or  jointure  for 

any  wife  the    such  one  or  more,  or  all  and  every  son  and  sons  of  the  body  of  his 

devisee  might 

marry,  to  such  amount  as  he  may  deem  expedient,  **  in  proportion  to  the  portion 

he  may  receive  with  such  wife.'      The  will  also  contained  a  power  to  charge 

the  lands  with  £4000  for  younger  children,  in  such  shares  as  the  donee  might 

think  fit.     The  son  married  a  lady  who  brought  him  no  fortune,  and  he,  by  his 

win,  charged  the  lands  with  £200  as  jointure  for  his  wife,— Held,  that  the  power 

was  well  exercised. 


Moors,  J.,  absenie. 
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said  son  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  or  T.  T.  1852. 
bodies  of  such  one  or  more,  or  all  and  every  son  and  sons,  in  such     ^-^  ^y    «> 

Tm  mm 

shares  and  proportions,  and  to  the  exclusion  of  an  elder  son  (if  his     moltoiv. 


son  should  be  so  minded),  as  his  said  son  should  by  any  deed 
to  be  executed  as  thereby  prescribed,  or,  by  his  last  will,  direct  or 
appoint,  with  remainder,  in  default  of  appointment,  to  the  first  and 
other  sons  of  Daniel  M.  Stubbeman  in  tail  male,  with  remainders  to 
all  and  every  the  daughter  and  daughters  of  his  said  son,  as  tenants 
in  common,  in  tail  male,  with  divers  remainders  over.  The  will 
contained  the  following  provisoes: — 

"  Provided  also,  that  it  shall  be  lawful  for  my  said  son,  and  I  do 
"  hereby  empower  and  authorise  him,  to  make  any  lease  or  leases  of 
''  all,  or  any  part,  of  my  said  estates,  notwithstanding  the  limitations 
'*  hereinbefore  contfdned,  for  such  estate  or  term  of  lives  or  years 
«<  as  he  may  think  advisable,  and  at  such  yearly  rent  or  rents  as  he 
'^  may  deem  fit ;  and  to  commence  in  possession  or  reversion,  at  the 
^  good  pleasure  of  the  said  Denis  M.  Stubbeman. 

*'  Provided  also,  that  it  shall  be  lawful  for  my  said  son,  and  he  is 
'<  hereby  empowered,  to  charge  and  incumber  the  said  lands  and 
'*  premises  with  a  mi^intenance  or  jointure  for  any  wife  he  may 
*'  marry,  to  such  amount  as  he  may  deem  expedient,  in  proportion 
^'  to  the  portion  he  maj^  receive  with  such  wife. 

^  Provided  also,  and  it  is  my  further  will  and  desire,  that  it  shall 
'*  in  like  manner  be  lawful  for  my  said  son,  by  any  deed  or  settle- 
**  ment  in  writing,  to  be  made  upon,  or  previously  to,  his  marriage, 
'*  to  charge  the  said  lands  with  the  payment  of  any  sum  or  sums  of 
''money  not  exceeding  £4000,  for  the  portion  or  portions  of  any 
**  younger  son  or  younger  sons  or  daughters  of  such  marriage,  not 
'*  for  the  time  being  entitled  to  said  lands,  or  any  part  thereof;  the 
same  to  be  payable  in  such  manner,  and  to  such  heirs,  and  in  such 
shares  and  proportions,  and  subject  to  such  limitations,  as  my  said 
'*  son  shall  think  fit.'' 

The  case  further  stated,  that  Albert  Stubbeman  died  without 
altering  or  revoking  said  will,  leaving  the  said  Denis  M.  Stubbeman 
his  eldest  son  him  surviving,  who  thereupon  became,  under  said 
will,  seised  of  the  several  lands  thereby  devised,  for  the  term  of  his 


«« 


«« 
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T.  T-  1852.  Qgtncal  life,  with  •uch  power  of  jomtnring  as  therein  contained; 
*«i— y— >    and  being  so  seised,  afterwards,  on  or  about  the  1st  of  December 

lure 
MoiiTON.     1B40,  intarmamed  with  Catherine  Molton;  and  npon  the  occasion 

of  said  marriage  the  said  Denis  M.  Stabbeman  did  not  receive  anj 

portion  whatsoever  with  the  said  Catherine  Molton. 

It  farther  stated  that  Denis  M.  Stnbbeman  afterwards  made  his 
will,  bearing  date  the  17th  of  July  1841 — ^whereby,  among  other 
b^uests,  he  gave  to  his  said  wife  £200  per  annum,  to  be  paid  to 
her  half-yearly  out  of  the  rents  of  the  lands  left  him  by  his  father. 
He  subsequently  died  without  revoking  said  will,  and  leaving  no 
other  issue  but  Anne  Stubbeman  as  survivor,  who  thereupon  became, 
under  the  limitations  of  the  will  of  Albert  Stubbeman,  seised  of  the 
lands  as  tenant  in  tail. 

The  opinion  of  this  Court  was  required  on  the  following 
question : — 

Whether  the  will  of  the  said  Denis  M.  Stubbeman  is,  or  is  not,  a 
valid  execution  of  the  power  to  jointure  contained  in  the  will  of  the 
said  Albert  Stubbeman  ? 

T.  R,  Henn,  with,  him  J,  D.  Fitzgerald^  for  the  jointress. 

This  jointure  was  well  charged  upon  the  estate  by  the  tenant  for 
life  :  CumberfordTs  case  (a).  In*  Talbot  v.  T^yter  (6)^  lands  were 
settled,  with  power  to  the  appointee  to  make  leases,  with  fine  or 
without  fine,  and  rendering  such  rents  and  services  as  he  shall  think 
fit :  the  appointee  made  a  lease  without  rendering  rent,  and  the  Court 
held  this  a  good  execution  of  the  power — ^it  being  to  reserve  such 
rent  as  he  shall  thinh  fit;  and  he  having  thought  fit  to  reserve  no 
rent,  that  could  not  avoid  the  execution  of  the  power,  and  especially 
he  not  having  paid  such  yearly  rent.  Goodtitle  v.  Funucan(c), 
There,  under  a  power  to  lease  all  manors,  messuages,  ^,  so  as  there 
be  reserved  as  much  rent  as  is  now  paid  for  the  same,  such  parts  of 
the  estate  enumerated  in  the  power  as  have  never  been  demised 
may  be  let ;  and  Lord  Mansfield  in  that  case  observes : — '^  Powers 
"  are  now  a  common  modification  of  property  in  land ;  and  as  such, 

(a)  2  RoU.  Abr.  262,  («)  Skin.  427. 

(c)  Dong.  565. 


it 
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^sre  to  be  carried  into  effect  according  to  the  intention  of  those  T.  T.  1852. 
^  who  create  them ;"  and  he  cites  the  rule  laid  down  by  Lord  >^^v-— * 
Holt : — **  That  where  a  qualification  is  annexed  to  a  power  of  leas-  molton. 
**  ingy  which,  if  oheerved,  goes  in  destruction  of  the  power,  the  law 
**  will  dispense  with  such  qualification : "  Long  v.  Long  (a).  Li 
Sdgeworth  ▼•  Edgeworth  (6),  it  is  laid  down  : — '*  If  such  construe- 
**  tion  can  be  given  to  an  appointment  as  will  secure  the  real  ol^eot, 
*'  the  Court  will  not  disappoint  provisions  for  children  because  the 
*'  parent  has  in  part  misconceived  his  power.  On  instruments  pro- 
viding portions,  the  Court  has  assumed  a  latitude  of  exposition 
which  it  does  not  on  other  instruments:''  Cooke  y.  Farrand{c), 
The  intention  is  to  be  deduced  from  the  whole  will :  1  S^.  Pow^ 
p«  527 ;  Skeehy  v.  Muskerry  (d).  Baron  Alderson  there  observes 
(p.  584)  : — '*  There  is  no  case,  we  believe,  to  be  found  in  our  books, 
'*  in  which  a  lease  conformable  to  the  literal  tenor  of  the  words  in  which 
<<  the  power  is  given  has  been  held  invalid  at  law,  on  the  ground  of 
**  any  supposed  or  real  hardship  thereby  inflicted  upon  the  remain- 
ed derman ;  and  it  would  be  strange  if  such  a  case  could  be  found : 
^*  for,  as  the  remainderman  takes  what  is  given  to  him,  subject  to  the 
"  power,  he  must  take  the  advantage  cum  onere,  and  has  no  reason- 
**  able  ground  for  complaint  if  that  should  happen  which  the  framer 
**  of  the  power,  who  had  the  jiu  disponendi^  contemplated."  Here 
the  tenant  for  life,  under  the  leasing  power,  had  absolute  discretion 
to  alien  the  whole  inheritance;  therefore  it  is  not  reasonable  to 
suppose  he  was  to  be  tied  up  in  his  jointuring  power.  The  donee 
is  the  sole  judge  of  the  reasonableness  of  the  amount. 

M.  Barry ^  and  •/.  E.  Pigot^  contra. 

It  must  be  contended  on  the  other  side  that  this  is  an  unre- 
stricted jointuring  power ;  but  here  the  condition  imposed  by  the 
donor  is  a  condition  precedent ;  and  the  Court  is  called  on  to  treat 
thj8  words  as  unnecessary  and  contradictory :  Creagh  v.  Wilson  («)• 
There  a  man  gave  to  his  grand-daughter  £200,  on  condition  she 

(a)  5  Yes.  446.  (&)  Beat  334. 

(c)  7  Taont.  122.  {d)  1  H.  Lds.  Cas.  570. 

(f)  2  Vem.  572. 
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T.  T.  1852.  continaed  under  the  care  of  his  execators  until  she  was  twenty-one; 
v»  y  — <  but  if  she  was  taken  from  them  by  her  father,  who  was  a  Roman 
M OLTon.  Catholic,  before  she  attained  that  age,  or  if  she  should  marry  against 
the  consent  of  his  executors,  then  he  gave  her  but  £10.  The 
daughter  was  placed  by  the  executors  with  a  clergyman,  who,  before 
she  was  twenty-one,  with  consent  of  one  of  the  executors,  permitted 
her  to  make  a  visit  to  her  father ;  and  he  took  that  opportunity  to 
marry  her  to  a  Roman  Catholic.  It  was  decreed  that  she  should 
only  have  the  £10,  as  the  legacy  was  given  subject  to  a  condition 
precedent :  Earl  of  Tyrconnell  v.  Duke  of  Ancaster  (a). 

Every  word  in  the  will  should  have  effect,  and  yet  the  Court 
are  called  on  to  reject  the  words  imposing  the  condition  and 
restriction.  The  remainderman  is  to  be  considered:  Chance  on 
Powers,  p.  2004 ;  AUyn  v.  Belchier  (6).  There  can  be  no  doubt 
that  the  words  plainly  import  a  qualification  in  the  power,  and  that 
qualification  should  be  regarded.  The  intention  can  but  be  col- 
lected from  the  entire  instrument,  and  that  is  the  guide  to  the 
construction  of  the  power :  Churchman  v.  Harvey  (c) ;  Pomery 
V.  Partington  (d), 

•/*.  D.  Fitzgerald  replied,  and  cited  Wrixon^e  case  (e). 

Cur,  ad  vult. 


Lefrot  C.  J. 

Jwe  1.  The  question  in  this  case  is  as  to  the  validity  of  a  power  of 

jointuring,  and  arises  under  these  circumstances : — D.  M.  Stubbe- 
man  made  a  will  containing  several  powers ;  and  as  the  construction 
of  any  one  of  them  may  affect  the  others,  I  shall  read  them  alL — 
[His  Lordship  read  the  leasing  power.] — That  power  permitted  the 
son  to  make  leases  for  such  terms  and  at  such  rents  as  he  might  think 
fit;  indicating  the  fullest  intention  to  give  absolute  dominion  over  the 
property  to  the  the  tenant  for  life,  so  that  in  reality  he  might  have 

(a)  2  Yes.  sen.  500.  (&)  1  Eden,  132. 

(c)  1  Amb.  839.  (<0  3  T.  R.  665. 

(e)  4  It.  Jur.  73. 
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alienated  the  entire  property  by  leasing  the  lands  at  nominal  rents.     T.  T.  1852. 

Then  comes  the  jointuring  power  on  which  the  question  arises. —  > .  ■  y  -^  « 
[His  Lordship  read  the  power.] — That  is  a  power  to  charge  and  molton. 
encumber  the  lands  and  premises  with  a  maintenance  or  jointure  for 
anj  wife  the  testator's  son  might  marry,  to  such  amount  as  the  son 
might  deem  expedient,  in  proportion  to  the  fortune  he  might  receive 
with  such  wife.  Then  there  is  a  power  to  charge  £4000  as  portions 
for  younger  children,  subject  to  such  limitations  as  testator^s  son 
should  think  fit;  which  shows  that  when  the  testator  intended  to 
impose  a  limit  as  to  the  extent  of  a  particular  power,  he  expressly 
intimated  such  intent 

But  here  it  is  objected,  the  power  as  to  jointuring  the  wife 
was  not  well  exercised,  because  the  son  charged  the  lands  with 
£200  a-year  for  that  purpose,  he  admittedly  having  received  no 
portion  with  his  wife.  It  was  argued  that  the  general  power  was 
accompanied  by  a  qualification,  that  where  the  lady  had  fortune, 
the  power  of  jointuring  should  be  regulated  by  that  fortune;  and  on 
the  other  hand  it  was  said  that  the  receipt  of  fortune  from  the  lady 
was  a  condition  precedent  to  the  exercise  of  the  power.  Several 
cases  of  powers  (not  jointuring  ones),  leasing  powers,  have  been  cited 
(and  why  should  the  same  rules  of  construction  not  apply  to  both  ?) 

• 

where  there  was  a  reservation  of  such  rents  as  the  donee  of  the 
power  might  think  fit.  The  cases  of  GoodHtU  v.  Funucan^jknA 
of  Talbot  V.  Tipper^  are  in  point;  but  there  is  an  earlier  case  of 
Winter  v.  Lovedale  (a),  where  Lord  Hardress  thus  lays  down  the 
rule : — "  where  a  qualification  is  annexed  to  a  power  of  leasing, 
*^  which  if  observed  goes  in  destruction  of  the  power,  the  law  will 
<< dispense  with  such  qualification;*'  and  Lord  St.  Leonards,  com- 
menting on  these  cases,  expresses  a  strong  opinion  in  favor  of  the 
principle  of  them :  Musketry  v.  Chinnery  (b). 

If  there  be  a  general  power  given,  in  clear  and  unambiguous 
terms,  and  the  donor  wish  to  import  a  qualification  into  it,  that 
should  be  expressed  in  terms  equally  explicit,  otherwise  we  might 
be  efiectuating  a  qualification  in  destruction  of  a  general  power. 
Where  there  is  a  power  to  let  lands  at  such  rents  as  they  have 

(a)  Carth.  429.  (b)  L.  &  G.  225. 
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Qmmii's  Bench 

< . '     were  never  before  let,  it  has  been  held  that  the  power  to  let 

In  re 

uoLT<»[,     ^11  i^<^  ^  abridged  by  the  qualifieation  as  to  the  anletten  lands. 

Another  class  of  cases  affords  an  analagons  rule: — it  has  been 
held'  that  words  of   recommendation   will  turn    an  absolute  be- 
quest into  a  tmst;  as  where   property  is  devised  by  a  parent, 
advising  the  legatee  to  leave  such  property  to  his  children,  that 
converts  the  bequest  into  a  trust  for  the  children ;  but  if  there 
be  any  uncertainty  as  to  the  extent  to  which   the  children  are 
to  take,  then  the  recommendation  fails   in  turning  the  bequest 
into  a  trust.     In  the  case  before  the  Court,   there  is  an  abso- 
lute uncertainty  with  respect  to  the  fortune  or  the  portion  which 
was  to  regulate  the  jointure ;  the  words  being  *'  to  such  amount 
**  as  he  may  deem  expedient,  in  proportion  to  the  portion  he  may 
^  receive  with  such  wife."    There  is  all  that  uncertain^  as  to  the 
qualification  which  was  held  in  the  other  cases  sufficient  to  prevent 
its  operation. 

Talbot  V.  Tipper  went  so  far  as  to  decide  it  was  unnecessary 
to  reserve  any  rent  at  all,  under  a  power  '*  rendering  such  rents 
aad  services   as  he  (the  donee)   shall   think   fit."      There  is    no 

reason  why  the  rule  of  that  case  should  not  apply  to  a  power  of 

« 

jointuring,  especially  where,  in  the  same  instrument,  the  power  of 
leasing  is  given  in  very  large  terms. 

The  Court  are  of  opinion  the  power  of  jointuring  has  been  well 
exercised  by  the  testator.  Subsequently  they  gave  the  following 
certificate: — 

We  have  heard  the  case  argued  by  Counsel,  and  we  are  of 
opinion  that  the  will  of  Denis  McCarthy  Stubbeman,  in  this 
case  mentioned,  is  a  valid  execution  of  the  power  to  join- 
ture, contained  in  the  will  of  Albert  Stubbeman,  in  said 
case  mentioned. 

T.  Lbfbot. 
P.  C.  Cbampton. 
June  5.  L.  Pebbxn. 
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T.  T.  1852. 

Queen's  Bench 


CURRY  V.  JOHNSON. 


Jtmeb* 


Blackham,  on  behalf  of  the  plaintiff,  moved  for  liberty  to  amend  The  Court  will 

.    not  allow  a 
the  writ  of  summons  issued  and  served  in  this  cause,  by  adding  writ  of  sum- 
mons to  be 
the  residence  of  the  plaintiff.     This  is  necessary  under  the  second  amended  by 

section  of  the  Process  and  Practice  Act ;  and  the  third  section  of  giden^  of  tiie 

that  Act  authorises  this  amendment,  as  it  is  merely  a  verbal  or  P^*'^^^ 

technical  omission  in  the  writ :  Ross  v.  Gandell  (a). 


Lefrot,  C.  J. 

The  Court  are  of  opinion  that  this  amendment  ought  not  to  be 
allowed.  The  amendment  referred  to  in  the  case  cited  was  an 
amendment  of  a  technical  omission,  the  plaintiff  having  given  sub- 
etantially  his  place  of  residence.  Here  the  question  is,  whether 
this  is  a  mere  verbid  or  technical  omission,  or  one  calculated  to 
mislead  the  party?  It  is  clearly  calculated  to  mislead.  If  the 
defendant  had  known  the  residence  of  the  plaintiff,  he  might  have 
tendered  the  debt  and  costs ;  and  if  we  were  to  make  this  amendment, 
it  would  be  encouraging  disregard  to  the  rules  of  the  Court. 

No  rule. 

(a)  13  Jut.  941. 


VOL.    2.  81    L 
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Qu$en*BM4mch 


RYAN  r.  MASSY. 

A  ud  B  m-  J.  J).  Fitzgerald,  on  behalf  of  the  defendant,  moved  that  the  writ 
lewd  lato  &  ^ 

joliu  and  16.   of  ^fieri  fadoi^  and  the  execution  had  thereon,  be  aet  aside — the 

vail  bood, 

mth  wMza&t   same  having  laaued  irregularly  on  a  judgment,  without  an  entry  on 

of  attommr  (o 

QN^  jttdg-    ^he  record  of  any  suggestion  of  Inreaches,  or  of  any  breach  of  the 

The  bond  was  oonditions  and  purposes  of  the  bond  on  which  the  judgment  was 

a   simple  «  .  •     j, 

monej^  bond,     obtained. 

warrant  of  ^^  appeared  from  the  affidavit  made  in  support  of  the  motion,  that 

f*^S*to'Si     Francis  Massy  and  his  two  sons  (one  of  whom  was  the  defendant) 

provisions  of    executed  their  joint  and  several  bond,  bearing  date  the  6th  of  Sep- 
an    annuity  -»  o  r 

deed  executed  tember  1848,  with  warrant  of  attorney  to  enter  judgment  thereon* 

eontempora- 

neons  there-     to  secure  the  payment  to  the  plaintiff  by  Francis  Massy,  who  was 

with.    By  this 

deed,  A  teoimt  for  life  of  certain  lands,  of  an  annuity  of  £91*  17s.,  charged 

ffranted  an 

annuity  to  the  ^  ^^^  ^^  ^^^  ^^^  ^^  September  1848  upon  those  lands.    The  bond 

diaigeable  on  ^^  ^  simple  money  bond  for  £1200,  conditioned  for  the  payment 

StiiediS^    of  £600 ;  but  the  warrant  of  attorney,  collateral  therewith,  referred 

xwmed;  and      to  the  provisions  of  the  annuity  deed.    By  this  deed,  after  xeciting 

agreed  that  if  the  bond  and  warrant  of  attorney,  Francis  Massy,  the  father  of  the 
any  gale  of 

this  annuity     defendant,  in  consideration  of  the  sum  of  £600,  granted  an  annuity 

should  be  in 

arrear,  it         for  the  life  of  the  said  Francis  Massy,  of  £91*  I7s.,  to  the  plaintiff, 

should   bear 

interest,  and     charged  upon  certain  lands  therein  named;   and  it  was   thereby 

should  be  ap.  &gi^eed  that  if  any  gale  of  this  annuity  was  in  curear  for  the  space 

m^case'he^  of  three  months,  same  should  bear  interest:  it  also  contained  the 

terfOTed     'S'  ^'^^^  clauses  for  distress  and  re-entry  in  case  of  non-payment;  and  it 

S  '®^*^Z*  ^^  g*^v®  power  to  the  trustee  of  the  annuity,  in  case  of  non-payment,  to 

in  case  same    sell  or  mortgage  all  or  any  part  of  the  lands  thereby  granted.     A 
should  be  in- 
sufficient, that  receiver  was  also  thereby  appointed ;  and  the  deed  provided  that  if 
plaintiff  might 

proceed  under  this  receiver  should,   during  the  lifetime  of   Francis   Massy,    be 
the    powers 

conferred  by     hindered,  prevented  or  interfered  with  in  any  manner  in  the  receipt 
the  deed  or  the 

judgment  collateral  therewith.  Three  gales  of  the  annuity  being  in  arrear,  plaintiff 
issued  execution  without  a  previous  assig^nment  of  breaches  — Held,  that  such 
execution  was  irregular,  and  ought  to  be  set  aside. 
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QMeen*9B€iu:k 

pajment  thereof,  then  it  should  be  hiwfbl  for  the  plaintiff  or  his 
trustee  to  proceed,  under  the  powers  given  them  bj  said  indenture, 
or  on  the  judgment  collateral  therewith,  to  recover  said  annuity  and 
all  arrears  thereof;  and  that  upon  the  death  of  Francis  Massy,  and 
payment  of  all  arrears  of  the  annuity  and  interest,  the  plaintiff  should 
satisfy  said  judgment — ^it  being  declared  that  same  was  confessed  as 
a  further  or  additional  security  for  the  payment  of  said  annuity, 
with  full  power,  however,  for  the  plaintiff,  in  case  of  default  in  any 
gale  or  payment  of  said  annuity,  to  have  recourse  to  said  judgment, 
and  to  act  thereon  as  he  might  think  fit  to  recover  payment  of  same. 
On  the  3rd  of  June  a  ^eri  facias  was  issued  on  foot  of  this  judg- 
ment, marked  for  the  sum  of  £638,  and  the  Sheriff  levied  thereunder 
a  sum  of  £222.  19s.  6d.  It  was  admitted  that,  at  the  time  of  the 
levying  the  execution,  there  was  only  £137.  15s.  6d.  due  on  foot  of 
the  annuity,  for  three  half-yearly  gales. 


FitzgerakL 

The  primary  object  of  this  deed  was  that  the  lands  should  be 
liable  in  the  first  instance ;  and  it  was  only  in  case  of  default  of 
payment  by  the  receiver  that  the  judgment  was  to  be  proceeded 
on  against  the  defendant.  This  is  a  case  clearly  coming  within 
Che  provisions  of  the  statute  9  W.  3,  c.  10,  requiring  breaches 
to  be  assigned;  and  the  fact  of  the  judgment  being  entered  pursuant 
to  a  warrant  of  attorney  makes  no  difference,  as  it  is  now  settled 
that  such  judgments  come  within  the  provisions  of  that  statute : 
SiraUon  v.  Codd  (a) ;  Delaeour  v.  Murphy  {b),  recognised  in  Moni' 
gcmery  v.  Bi^me  (e) :  it  was  there  held  that  the  provisions  of  the 
statute  are  mandatory,  and  could  not  be  waived  by  agreement  be- 
tween the  parties :  JSrskine  v.  Beaity  {d).  Admittedly,  in  Austerbury 
V.  Moryan  («),  Kinnersley  v.  3fussen  (/),  and  Shaw  v.  ne  Mar- 
quis of  Worcester  {g\  it  was  held  that  the  statute  did  not  apply  to 
judgments  entered  on  warrants  of  attorney;  but  in  JSrskine  v. 


(a)  9lr.  LawBep.  1. 

(r)  2  Ir.  Com.  L»w  Rep.  230. 

(«)  2  TaoDt.  1195. 


(<7)  6  Bing.  385. 


(6)  13  Lr.  Law  Bep.  105. 
id)  2  Jones,  471. 
(  /•)  5  Taunt.  264. 
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M.  T.  1852.  JBeaUiff  in  the  argument  of  which  all  these  cases  were  cited,  Fenne- 

Queen*$  Bench 

father,  B^  giving  judgment,  says : — **  I  do  not  profess  to  understand 

**  the  reasons  upon  which  the  decisions  in  the  Bong's  Bench  here 

''  and  in  England  proceed.    It  is  said  in  them  that  judgments  upon 

*'  warrants  of  attorney  are  subject  to  the  equitable  control  of  this 

*'  Court,  and  therefore  not  within  the  9  ^.  3,  c.  10,     If  there  be  a 

'*  mere  warrant  of  attorney  given,  without  an  accompanying  bond, 

**  the  Court  may  perhaps  have  an  equitable  jurisdiction  over  the 

''judgment  entered  in  pursuance  of  it;  but  in  this  country  there  is 

**  no  such  practice  as  that  of  giving  a  warrant  of  attorney  without  a 

''  bond ;  and  the  principles  relative  to  such  cases  do  not  appear  to 

''  me  to  be  applicable  to  the  present,  &c.    I  am  of  opinion  that  we 

"have  no  equitable  jurisdiction  over  bonds  and  judgments  upon 

"  them,  and  that  we  ought  to  hold,  as  we  have  always  held,  that  it 

**  is  by  the  statute  imperative  on  the  plaintiff  in  such  cases  to  suggest 

"  breaches  on  the  roll."   It  has,  however,  been  held  in  England,  that 

on  a  bond  conditioned  for  the  payment  of  an  annuity,  breaches  must 

be  asssigned  :  Walcot  v.  Goulding  (a),  recognising  Roles  v.  Rase- 

well(b)i  Hardy  v.  Bem(e);  Collins  v.  Collins  (d). 


D,  Lynch^  and  Lawless^  contra. 

The  intention  of  the  execution  was  only  to  levy  the  one  year  and 
a-half  due  on  foot  of  the  annuity,  and  that  is  the  practice  directed 
to  be  followed  in  Gorman  v.  Hincks(e);  for  if  the  writ  were 
endorsed  for  the  sum  to  be  levied  only,  that  would  amount  to  a 
satisfaction  of  the  judgment.  The  case  of  StraUon  v.  Codd  only 
established  the  general  principle  as  to  judgments  on  warrants  of 
attorney — ^that  alone  is  not  sufficient  to  take  the  case  out  of  the 
statute.  Smith  v.  Bond(f)  draws  the  distinction,  and  decides 
that  when  the  sum  due  is  a  mere  matter  of  calculation,  breaches 
need  not  be  suggested  :  here,  eo  instanii  the  land  ceased  to 
be  available,  the  bond  came  into  force,  and  it  then  became  a 
mere  matter  of  calculation  on  the  bead. — [Moore,  J.    Would  it 


(a)  8  T.  R.  126. 
(c)  Ibid,  540. 
(e)  Batty,  354. 


(6)  5  T.  B.  53a 
{d)  2  Buir.  820. 
(/)  10  Bing.  125. 
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not  become  more  than  a  mere  matter  of  calculation  to  show  how  ^*  ^'  18^2* 

Queen,*  s  Bench 
much  had  been  paid  out  of  the  lands  ?] — In  Montgomery  ▼.  BymSj     '—    v      * 

BTAir 

accounts  of  a  bank  were  involved,  and  there  the  judgment  was  |^, 

given  as  a  security  for  future  advances :  1  Saund,^  58,  a ;  Lane  v.       masst. 
Monigomery  (a)  ;  Burke  v.  The  Kingstown  Railway  Company  (5). 


JeUetty  in  reply,  was  not  called  on. 

LSFROT,  C.  J. 

There  can  be  no  doubt  that  this  case  comes  within  the  statute 
9  W,  3,  c.  10.  The  object  of  that  statute  was,  that  wherever  there 
is  a  collateral  agreement,  the  performance  of  which  is  secured  by 
a  penal  sum  in  a  bond  on  which  judgment  has  been  entered  by 
warrant  of  attorney — that  in  such  a  case  breaches  must  be  suggested. 
Formerly  there  was  no  remedy  but  through  the  medium  of  a  Court 
of  Equity ;  and  hence  the  object  of  the  statute  enabling  the  plaintiff 
to  obtain  an  inquiry  of  quantum  damnificatus^  without  having 
recourse  to  a  Court  of  Equity.  Here  the  argument  was  that  the 
annuity  should  in  the  first  instance  be  levied  out  of  the  rents  and 
profits  of  the  lands ;  but  if  the  person  interested  in  the  levy  was 
interrupted  in  obtaining  it  in  that  way,  then  he  might  proceed  under 
the  judgment ;  it  is,  therefore,  not  the  case  of  a  bond  simply  for  the 
payment  of  an  annuity,  but  a  bond  with  a  penalty  for  securing  the 
performance  of  a  collateral  agreement,  providing  that  whatever  was 
not  levied  off  the  lands  was  to  be  the  actual  sum  recoverable  under 
the  judgment.    It  is,  therefore,  a  case  for  a  suggestion  of  breaches. 


Cbampton,  J. 

I  am  also  of  opinion  this  is  a  case  coming  within  the  statute.  If 
it  were  the  case  of  a  judgment  given  to  secure  the  payment  of  a 
mere  personal  annuity,  I  am  not  prepared  to  say  I  should  make  the 
same  rule  as  in  the  present  instance ;  but  this  is  a  special  agreement 
that  the  annuity  is  to  be  paid  off  certain  lands,  with  a  judgment 
collateral,  which  was  to  be  resorted  to  only  in  the  event  of  that 
annuity  not  being  paid.    It  would  be  important  here  to  ascertain 


(a)  J.  &  B.  217. 


(6)  2LawRec,  N.  S.,24. 
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M.  T.  1852.  that  no  breach  of  the  contract,  such  as  the  arrears  of  the  annnitj  not 

w— V — -"      being  paid  out  of  the  lands,  had  been  committed  before  the  ezeeotion 

^  issued  on  the  judgment — for  that  was  a  preliminaiy  to  the  issuing 

MAssr.       of  the  execution.    But  I  gWe  no  opinion  as  to  a  case  where  the 

amount  of  the  judgment  was  payable  by  instalmentSy  or  by  an 

nuity  not  subject  to  a  special  agreement. 


Pebrin,  J.,  and  Moore,  J.,  concurred. 


Motion  granted. 


H.  T.  1853. 

Jan.  5,  8> 


This    Court 
will  not  allow 
a  suggestion 
to  be  entered 
on  the  record 
to  change  the 
venue  in  an 
action  of  tcire 
ficiaa;    the 
venue  in  such 
action  should 
be  where  the 
original  judg- 
ment   was 
entered,  viz., 
countr  of  the 
city  of  Dublin. 
Brew  v. 
O'Brien  (2  Ir. 
Com.  Law 
Bep.  159)  dis- 
approved  of. 


KEARSE  V.  DREW.* 

CoFFET,  on  behalf  of  the  defendant^  applied  for  liberty  to  enter 
a  suggestion  on  the  record,  that  the  action  in  this  case  could  be 
more  conveniently  tried  in  the  county  of  ihe  city  of  Dublin  than  in 
the  county  of  Clare,  that  being  the  venue  in  the  original  judgment. 
The  action  was  one  of  scire  facias^  and  we  seek  to  have  the  venue 
in  Dublin — following  the  principle  of  the  case  of  Burke  v.  Jen^ 
nings  (a).  In  Hearne  v.  Hayden  (6),  the  Court  of  Common  Fleas 
say,  if  it  appear  on  the  affidavit  that  if  the  action  could  be  more 
conveniently  tried  in  the  place  to  which  it  is  sought  to  change  the 
venue,  they  will  allow  a  suggestion  to  be  entered. 

Charles  Barry ^  contra. 

According  to  the  Exchequer  practice,  the  proper  venue  in  scire 


*  A  difibrence  of  practice  between  the  Courts,  as  to  the  venue  in  scire  Jacias, 
has  led  to  this  case  being  printed  out  of  the  usual  order. 


(o)  5  Ir.  Jur.  151. 


(6)  2  Ir.  Com.  Low  Sep.  225. 
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facias  is  where  the  defendant  resides. — [Cbampton,  J.  Is  it  at  all  H.  T.  1853. 
necessary  in  such  a  case  as  this  to  enter  a  suggestion  ?  I  am  sorry 
the  Courts  have  not  long  since  adopted  the  English  practice  in  scire 
facias,  following  the  writ  by  a  declaration  so  that  the  plaintiff  may 
lay  his  venue  where  he  pleases.] — But  this  is  a  motion  to  change 
the  venue  to  where  it  should  have  been  originally — or  to  change  it 
from  a  proper  venue. — [Moobe,  J.  Before  the  iTlst  Greneral  Order, 
the  proper  venue  was  Dublin ;  and,  notwithstanding  the  General 
Rule,  it  is  still  the  proper  venue.] — ^In  Brew  v.  O'Brien  (a),  the 
Court  of  Exchequer  carried  the  principle  too  far ;  and  in  Heame 
V.  Hoyden^  the  Court  of  Common  Fleas  refused  to  enter  a  suggestion. 
— [C&AMPTOK,  J.  Before  the  ITlst  General  Order,  if  an  action  of 
debt  on  a  judgment  had  been  brought,  the  defendant  must  be  served 
in  his  county,  but  the  venue  may  be  laid  in  Dublin ;  and  that  is  but 
a  continuation  of  the  old  action  of  scire  facias.^ — If  the  county 
where  the  defendant  resides  be  the  proper  venue,  according  to 
Heame  v.  Hayden^  a  sufficient  ground  should  be  laid  to  change  it, 
and  that  has  not  been  done  here.  If  Dublin  be  the  proper  venue, 
this  motion  is  unnecessary. 


LSFBOT,  C.  J. 

We  say  no  rule.  There  is  no  occasion  for  a  suggestion,  as  the 
venue  in  the  action  follows  the  venue  in  the  original  judgment. 
The  17  Ut  General  Order  simply  relates  to  the  service  of  the  writ 
of  scire  facias;  and  in  giving  judgment  in  that  case  of  Brew  v. 
O'Brien^  in  the  Exchequer,  the  Chief  Baron  is  reported  to  have 
said  expressly — *'  although  the  order  makes  a  variance  as  to  service, 
it  makes  no  alteration  as  to  venue."  I  would  have  thought  a 
different  rule  from  that  pronounced  would  have  followed  that 
observation.  I  am  reported  to  have  concurred  in  the  rule  so  pro- 
nounced; but  if  I  did,  it  was  in  an  erroneous  one. 

Motion  refused. 


(a)  2  Ir.  Com.  Law  Bep.  159;  8.  C.  4  Ir.  Jor.  83. 
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THE  KING  AND  QUEEN'S  COLI.EGE  OF  PHYSICIANS 

V. 

POWER. 

(Comm&H  Plea».) 
May  24, 29. 

In   an  action  OwEN  showed  cause   against  a  conditional  order  to   change  the 

of  debt  for 

use  and  ooca-  venue  from  the  county  of  the  city  of  Dublin  to  the  county  of 

pation,  the 

venue  may  be  Waterford.     The  action  was  in  debt,  for  use  and  occupation,  to 

the  comm^    recoYcr  the  rent  of  certain  premises  situate  in  the  county  of  Water- 

^^.         ford.    The  declaration  was  filed  upon  the  Ist  of  May  1852,  and  the 

yenue  was  laid  in  the  county  of  the  city  of  Dublin.    On  the  8th  of 

May  1852  the  defendant  obtained  a  conditional  order  to  change  the 

yenue  to  the  county  of  Waterford,  on  the  common  affidavit  that  the 

cause  of  action  (if  any)  arose  in  the  latter  county,  and  not  elsewhere. 

Owen^  for  the  defendant. 

It  has  been  decided  in  this  Court  that  in  an  action  of  debt  for 
use  and  occupation,  the  venue  will  not  be  changed  upon  the  common 
affidavit :  Oore  v.  Oore  (a).  In  that  case  Torrens,  J.,  says : — ^'  In 
^  assumpsit  for  use  and  occupation,  you  would  be  entitled  to  change 
^  the  venue  on  the  common  affidavit — but  it  is  otherwise  in  debt, 
^because  the  sum  sought  is  certain,  and  no  jury  is  required  to 
^'assess  the  damages.**  This  decision  has  been  followed  in  Lord 
MiddUUm  v.  Murphy  (6).  The  case  of  Pratt  v.  Ward  (c)  is  to  the 
same  effect.  In  that  case,  which  came  before  the  Court  on  an  appli- 
cation to  change  the  venue  in  an  action  of  debt  for  rent.  Burton,  J., 
remarks : — '^  If  it  were  merely  an  action  of  debt  for  use  and  occu- 
*'  pation,  you  are  not  entitled  to  change  the  venue  on  the  common 
**  affidavit."     He  also  cited  Duple$$i$  v.  Chalk  (d). 

(a)  Smythe's  Rep.  244.  (6)  3  Jr.  Jnr.  9. 

(c)  Al.  &  Nap.  145.  (d)  2  Strange,  878. 
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Joseph  (y Donnelly  contra,  cited  Herring  v.  Watts  (a),  Bnd'Earl  T.  T.  1852. 

of  Orkney  v.  Jhoyer  (ft),  and  Chithfs  ArcKboWs  Practice  (8th  ed.),     '-- — v '  * 

p.  1166,  and  stated  that  a  rule,  similar  to  that  sought  for  in  the  physiciahs 

present  case,  had  been  made  in  Wyse  y.  Beresford^  in  Trinity  Term  v* 
1860,  by  the  Queen's  Bench,  which,  he  admitted  however,  had  been 
made  without  discussion. 

Cur,  tuL  mUt 


MoNAHAN,  C.  J.,  now  pronounced  the  rule  of  the  Court. 

We  are  all  of  opinion  in  this  case  that  the  defendant  is  entitled  May  29. 
to  have  the  venue  changed.  There  certainly  has  been  an  express 
decision  of  the  Court,  in  the  case  of  Gore  v.  Gore,  which  established 
that  in  such  a  case  the  venue  cannot  be  changed  upon  the  common 
affidavit :  that  case  appears  to  have  been  decided  upon  a  dictum  of  . 
Mr.  Justice  Burton,  in  the  case  of  Pratt  v.  Ward;  by  which  it 
is  laid  down  that  if  the  action  be  in  debt,  for  use  and  occupation, 
the  venue  cannot  be  changed  upon  the  common  affidavit.  This 
dictum  follows  what  was  supposed  to  have  been  decided  in  the  case 
of  Dtqflessis  v.  Chalk  (c).  But  the  action  in  that  case  was  not  an 
action  of  debt  for  use  and  occupation,  but  an  action  of  debt  on  a 
parol  demise ;  and  therefore  any  opinion  expressed  upon  the  present 
question  must  be  considered  as  extra-judicial.  But  the  exact 
question  which  is  now  before  us  came  before  the  Court  of  Common 
Pleas  in  England  in  the  case  of  Bering  v.  Watts ;  and  there  the 
Court  was  of  opinion  that,  although  in  an  action  of  debt  upon  a  lease, 
the  venue  could  not  be  changed  upon  the  common  affidavit,  because 
the  devisee  may  be  out  of  the  country,  yet  that  in  action  for  use 
and  occupation  the  venue  might  be  changed,  and  that  there  is  no 
distinction  in  principle,  whether  the  action  be  in  form  an  action  of 
debt  or  an  action  of  assumpsit.  This  case  has  been  followed  by  the 
Court  of  Exchequer  in  this  country.  We  must,  therefore,  make  ab- 
solute the  conditional  order ;  but  as  there  has  been  a  decision  of  the 
Court  to  the  contrary  effect,  we  will  make  it  absolute  without  costs. 

(a)  7  M.  &  G.  1018;  S.  G.  2  D.  &  L.  609. 
(6)  4  Jr.  Jur.  52.  (c)  2  Strange,  898. 

VOL.  2.  82  L 


650  COMMON  LAW  BEPORTS. 


T.  T.  1852. 

ComnumPleas. 


J      ^  HENRY  V.  FLANNERY. 

June  5. 
Nov.  3. 


In  ejectment  Ryan,  od  behalf  of  Daniel  Flannery,  a  principal  tenant,  and  certain 

on  the  title, 

where  jndg-  other  persons  undertenants  to  him — all  of  whom  had  taken  defence 

roent    had 

been  marked  to  the  ejectment  in  this  cause — amoved  for  liberty  to  enter  up  judg- 

by    de&nlt 

against  seyeial  ment  as  in  a  case  of  a  nonsnit.     This  was  an  ejectment  on  the  title, 

the  Conrt  per.  grounded  on  notice  to  quit,  brought  to  recover  the  lands  of  BaUina, 
ment  aa^in"    8^*^**^  ^^  *^®  county  of  Tipperary.     The  declaration  in  ejectment 

^  to*b?°"  ^^  ^^^  ®°  *^®  ^^^^  ®^  ^^^^  ^^^»  ^^  included  several  perrons; 

entered  np  at  ^j^A  amongst  others,  the  said  Daniel  Flanmery  and  his  undertenants. 
the  mstanoe  of  ®  •' 

other  defend-    The  latter  entered  an  appearance  in  the  usual  way  on  the  26th  of 

ants  who  had 

taken  defence,  July   1851,  and  filed  their  plea,  taking  defence  for  all  the  lands 

and   against 

whom  the       Comprised  in  the  ejectment.    The  plaintiff  had  marked  judgment  by 

plaintiff  had 

not  proceeded,  default  against  those  defendants  who  had  not  ta^en  defence,  but  had 

taken  no  further  proceedings  against  the  others. 

In  Stewart  v.  Rogers  (a),  Parke,  B.,  said  :— "  The  14  ^.  2, 
"  c.  17»  which  authorises  the  application  to  the  Court  for  judgment 
^as  in  case  of  a  nonsuit,  provides  that  all  judgments  given  by 
**  virtue  of  that  Act  shall  be  of  like  force  and  effect  as  judgments 
upon  nonsuit,  as  a  regular  nonsuit  might  have  taken  place  if  the 
plaintiff  had  proceeded  to  trial ;  I  think  the  defendant  is  entitled 
"  to  his  rule."— [MoNAHAN,  C.  J.  In  TicUTs  Practice,  p.  762,  the 
practice  is  thus  laid  down : — "  When  there  are  two  defendants, 
*^  one  of  whom  lets  judgment  go  by  default,  the  other  cannot  have 
<*  judgment  as  in  case  of  a  nonsuit"] — That  was  in  cases  where  the 
defendants  took  joint  defence. — [Jackson,  J.  The  form  of  a  non- 
suit is  that  the  plaintiff  shall  ''take  nothing  by  his  bill:"  here  he 
takes  a  judgment  by  default  against   those  who  have  not  taken 

defence.] — The  form  is  that  he  ''  shall  take  nothing  against  A  B 

* 

and  CD;"  but  where  A  B  and  C  D  do  not  take  joint  defence,  the 

(a)  7  Dowl.  P.  C.  186. 


u 


C( 
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plaintiff  might  have  judgment  against  A  B,  and  be  nonsuited  as  to  T.  T.  L852. 
C  D.     Temple  v.  Hamilton  Sf  JRMfuon  (a)  does  not  apply.  >. — ^ ^  ' 

HBNBT 

9. 

MONAHAN,  C.  J.  vlauhbrt. 

Take  a  conditionid  order. 


Carleion  now  showed  cause  against  the  conditional  order,  on  an  Nov,  3. 
affidavit,  which  stated  that  on  the  23rd  of  March  1852  a  civil-bill 
ejectment  had  been  brought  against  the  said  Daniel  Flannery,  in 
the  name  of  one  of  the  plaintiffs  in  this  case,  and  a  decree  obtained 
thereon,  which  the  deponent  had  delayed  to  execute,  in  consequence 
of  an  offer  of  compromise  by  the  defendant. 

It  IS  settled  that  the  plaintiff  cannot  be  nonsuited  under  the  sta- 
tute in  a  case  where  he  could  not  have  been  nonsuited  at  the  trial : 
Weller  v.  Goyton  (b) ;  and  it  has  been  held  that  in  trespass  the 
plaintiff  cannot  be  nonsuited  if  any  one  of  the  defendants  suffer 
judgment  by  default. — [Jackson,  J.  The  distinction  between  that 
case  may  perhaps  be,  that  action  of  trespass  is  conversant  with  only 
one  close  or  denomination  of  land ;  whereas  an  ejectment  is  gene- 
rally conversant  with  different  denominations  held  in  different 
interests.] — In  Saun/er  v.  Hodges  (c),  the  Court  held  that  the  rule 
where  one  of  the  defendants  applies  to  enter  up  judgment  as  in  case 
of  a  nonsuit — the  rule  should  be  to  enter  up  judgment  generally, 
and  should  not  be  confined  to  the  person  applying  for  it.  The 
following  authorities  were  also  referred  to :  Hanway  v.  Smith  (d) ; 
White  V.  Doolan(e)  ;  Archold's  Practice,  by  Chitty,  p.  1299. 

But,  secondly,  we  having  obtained  a  decree  against  Daniel  Flan- 
nery  in  a  civil-bill  ejectment,  the  Court  will  not  make  an  order 
which  may  have  the  effect  of  disturbing  that. 

Ryan,  contra,  cited  Haddrick  v.  Heslop  (/). 

Per  Curiam. 

We  are  of  opinion  that  the  defendants  are  entitled  to  have  this 

(o)  Sm.  &  Bat  271.  ,  (*)  1  Burr.  359. 

(c)  1  DowL,  N.  S.  10.  (<0  3  T.  R.  662. 

(«)  3  Ir.  Law  Bep.  500.  (/)  12  Q.  B.  267. 
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T.  T.  1852.  conditional  order  made  absolute.    The  plaintiff  admits,  by  his  not 

-_-^     _-  '  having  gone  to  trial  with  these  parties,  he  could  not  have  recovered 

^       possession  as  against  them ;  he  cannot,  therefore,  insist  that  if  the 

FLARNEBY.    casc  had  gone  to  ixM  it  would  not  have  resulted  in  a  nonsuit.  With 

regard  to  the  other  ground,  namely,  that  the  plaintiff  has  since 

bringing  this  ejectment  obtained  a  decree  in  a  civil-bill  ejectment, 

we  do  not  think  that  circumstance  ought  to  affect  the  rule  which 

we  should  otherwise  make.     The  cause  shown  must  therefore  be 

allowed. 


INDEX. 


ACCOMMODATION  WORKS. 
See  Railway  Cobcfant,  2. 

ACKNOWLEDGMENT. 
See  Limitations,  Statute  of. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ACCOUNT  STATED. 
See  Evidence,  10. 

ACTION. 
See  Respective  Titles. 

Suspension  of  Action. 

ACTION  ON  THE  CASE. 
See  CoMMBS.  of  Drainage. 

Setting     aside     Proceed- 
ings, 1. 

ADMINISTRATOR. 
See  Stating  Proceedings,  1. 

AFFIDAVIT. 
See  Registry  of  Timber. 
Service  of  Process,  1. 
Venue,  4,  6. 

1.  The  copj  of  an  affidavit  on  which  a  mo- 
tion is  grounded  must  pursue  the  form 
directed  by  the  210th  General  Order, 
otherwise  the  motion  cannot  be  sus- 
tained. Q.B.  Birch  y.Somervilie  67 

2.  The  filing:  of  an  affidavit  in  reply  to 
such  affidavit  does  not  preclude  the 
party  taking  advantage  of  the  infor- 
mality. Ibid 

3.  Judgment  had  been  recovered  in  an 
action  for  libel  against  R.  B.,  as  the 
**  publisher  and  printer  "of  a  certain 
newspaper.     The  plaintiff  in  that  ac- 


tion moved,  pursuant  to  1 1  G^.  4,  and 
1  W.  4,  c.  73,  8.  3,  to  put  the  recog- 
nizance of  M.  S.,  one  of  the  sureties, 
for  R.  B.,  in  suit.  The  affidavit  on 
which  the  motion  was  grounded  de- 
scribed R.  B.  only  as  "  printer  and 
publisher." — Held,  that  it  should  have 
appeared  by  the  affidavit  that  R.B. 
was  "  editor,  proprietor  or  conductor  ** 
of  the  said  newspaper.  £.  Long  v. 
Staunton  330 

4.  Held  also,  that  the  costs  of  the  motion 
will  not  be  allowed  to  a  successful 
party  who  has  filed  affidavits  unne- 
cessary for  the  purpose  of  raising  the 
point  of  law  on  which  alone  he  has 
succeeded.  Ibid 

5.  An  affidavit  of  the  execution  of  a 
memorial  of  an  assignment  of  a  judg- 
ment before  the  Mayor  of  Toronto  in 
Canada,  whose  signature  and  author- 
ity to  administer  oaths  were  verified 
by  oath  before  a  Commissioner  of  this 
Court: — Held,  sufficient  to  justify  the 
Court  in  ordering  the  memorial  to  be 
enrolled.   Q.B.     Barr  y.  Duffin  633 

AGENT. 
See  Bond. 

AGREEMENT. 
See  Award. 

AMENDMENT. 
See  Pleading,  35. 

1.  A  writ  of  summons,  varying  in  sub- 
stance from  the  declaration,  cannot  be 
amended  under  the  3rd  section  of  the 
Process  and  Practice  Act,  even  though 
the  Statute  of  Limitations  might  be 
pleaded  to  a  new  action.  £.  Taaffe 
V.  Ruiledge  22 
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ANNUITY. 


ASSISTANT-BARRISTER. 


2.  The  Court  will  not  allow  a  writ  of 
summons  to  be  amended  bj  adding 
the  residence  of  the  plaintiff.  Q*  B. 
Curry  v.  Johnson  641 

ANNUITY. 
See  Incumbered  Estates. 

SUOOESTION  OF  fi&EACHBS,  5. 

Where  an  annuity  was  granted  by  deed 
to  A,  during  the  joint  lives  of  B  and 
C,  charged  upon  the  lands  of  Black- 
acre,  and  payable  by  two  equal  por- 
tions on  the  1st  of  May  and  Itt  of 
November  in  each  year,  upon  trust  to 
pay  the  same  tp  B  during  the  joint 
lives  of  B  and  C,  and  then  to  C  if  she 
survived : — Held^  that  C  having  sur- 
vived B,  and  died  on  the  morning  of 
the  Ist  of  May,  A  was  entitled  to  the 
entire  sum  due  upon  that  day.  C.  P. 
Robinson  v.  Robinson  370 

APPEAL. 
See  Assistant  Babbistsb. 
Cbiminal  Apfeai.. 

POOB-LAW. 

Reoistby  Appeal. 

APPOINTMENT. 
See  P00B-L.AW8. 

APPORTIONMENT, 
See  Annuity. 

ARBITRATION, 
See  AwABD. 


«( 


To  support  the  condition  of  an  arbitra- 
tion bond,,  the  Court  would  transpose 
or  reject  insensible  words,  and  con- 
strue it  according  to  the  obvious  in- 
tent of  the  parties."  P^Blackbubne, 
C.  J.      Ex.  Ch.     Greene  v.  Brctcken 

182 
ARBITRATOR. 
See  Abbitbation. 


ARREST. 
See  Setting     aside 
IN08,  4. 


Pbocebd- 


1.  An  arrest  under  a  ea.  sa^  marked  for 
£18.  Is.  5d.,  the  amount  of  the  judg- 
ment, where  there  was  less  than  £10 


actually  due  at  the  time  the  ca.  sa. 
issued,  is  illegal,  and  the  defendant 
will  be  discharged.  Lessee  Shuldham 
V.  Boles  140 

2.  Such  writ  is  void,  and  will  be  set 
aside  (no  fact  being  in  dispute)  with- 
out further  application,  although  that 
formed  no  part  of  the  conditional 
order,  which  was  simply  for  the  dis- 
charge of  the  defendant  from  cus- 
tody. Ibid 

ASSIGNEE. 
See  Plbadino,  Zr. 

ASSIGNMENT. 
See  Affidavit,  5. 
Bankrupt. 
Covenant. 
Ejectment,  5. 
Pleading,  20. 

A  SSSIST  ANT-BARRISTER. 

1.  No  action  will  lie  against  a  Judge  of  a 
Court  of  Record  for  any  act  done  by 
him  in  the  exercise  of  his  judicial 
functions.  Ex.Ch.  Ward  y.  Freeman 

460 

2.  Where  in  an  action  on  the  case, 
brought  by  the  defendant  in  a  civil- 
bill  against  an  Assistant-Barrister  for 
refusing  to  take  the  affidavit  of  his 
attorney  in  a  suit  in  which  a  decree 
had  been  made  against  him,  and  for 
refusing  the  recognizance  of  himself 
and  his  sureties,  in  order  tiiat  he  might 
prosecute  an  appeal,  and  for  refusing 
to  take  his  appeal,  and  to  stop  all  pro- 
ceedings on  the  decree;  the  plaintiff 
gave  evidence  to  support  this  case^ 
and  further,  that  he  had  performed  all 
the  necessary  preliminaries  entitling 
him  to  tender  this  affidavit ;  that  the 
civil  business  of  the  Assistant-Bar- 
rister had  ceased  on  the.  day  previous, 
and  that  on  the  day  he  tendered  the 
affidavit  to  the  Assistant-Barrister  he 
was  occupied  in  transacting  Crown 
business,  and  that  on  the  evening  of 
that  day,  as  the  Assistant-Barrister 
was  about  leaving  the  Bench,  he  ten- 
dered the  affidavit  and  appeal,  and 
that  the  Assistant-Barrister  refused  to 


ASSUMPSIT. 


BANKRUPT. 
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receive  the  appeal,  assigning  no  reason. 
At  the  close  of  plaintiff's  case  the 
defendant's  Counsel  called  on  the 
Judge  to  nonsuit,  or  direct  a  verdict, 
on  the  ground  that  the  defendant, 
being  a  Judge  of  a  Court  of  Record, 
and  acting  judicially,  was  not  liable 
in  such  action.  Counsel  for  the  plain- 
tiff insisted  that  the  refnsal  to  receive 
the  appeal  was  not  a  judicial  act,  and 
required  the  Judge  to  leave  the  case 
to  the  jury,  and  to  direct  them  to  find 
for  the  plaintiff.  The  Judge  refused 
to  leave  any  question  to  the  jury,  but 
directed  them  to  find  for  the  defend- 
ant, being  of  <^inion  that  the  defend- 
ant, acting  as  a  Judge  of  a  Court  of 
Record,  was  not  liable  to  an  action, 
and  the  jury  found  accordingly. 

Hdd^per  Lxfkot,  C.  J.,  Cbampton,  J., 
Moore,  J.,  and  Greene,  B.,  that 
the  Assistant-Barrister,  acting  as  a 
J  udge  of  the  Court  of  Record,  in  re- 
fusing to  receive  the  appeal,  acted  ju- 
dicially, and  was  not  therefore  respon- 
sible in  an  action  for  such  refusal. 
Sedper  Monahan,  C.  J.,  Fioot,  C.B., 
ToRRENS,  J.,  and  Perrin,  J.,  the  de- 
fendant in  so  doing  acted  ministerially. 

Ibid 

ASSUMPSIT. 
See  Pleading. 

ATTORNEY. 
See  Warrant  of  Attorney. 

ATTORNMENT. 
See  Landlord  and  Tenant. 

AVOWRY. 
See  Replevin. 

AWARD. 

1.  Where  by  an  agreement  made  be- 
tween A  and  B,  reciting  that  A  was 
indebted  to  B  in  a  certain  amount  of 
rent  out  of  certain  premises,  and  that 
A  had  claims  against  B  for  the  value 
of  the  crops  sown  and  the  improve- 
ments made  by  him,  it  was  agreed 


that  A  should  surrender  the  premises, 
and  that  his  claim  on  account  of 
improvements  and  crops  should  be 
referred  to  arbitrators,  and  the  amount 
thereof  set  off  against  the  rent.  The 
agreement  then  nominated  arbitrators, 
and  then  followed  a  clause,  **  that  in 
case  of  any  disagreement  between 
them,  they  should  have  power  to  call 
in  and  choose  an  umpire,  whose  deci- 
sion shall  be  final  between  them." 
They,  having  differed,  caUed  in  an 
umpire,  and  he  made  an  award  direct- 
ing that  £278  be  allowed  by  B  to  A 
for  the  value  of  the  crops,  and  £482 
for  the  improvements,  A  giving  credit 
thereout  for  the  amount  of  rent  due 
by  him. — Held^  that  the  umpire  acted 
within  the  scope  of  his  authority,  the 
meaning  of  the  award  being,  that  the 
final  decision  should  be  his,  not  that 
of  the  arbitrators,  and  that  the  awanT 
was  not  defective  in  point  of  finality 
in  not  ascertaining  the  amount  of  rent, 
that  not  being  a  subject  of  contro- 
versy.    Ex.  Ch.     Greene  v.  Bracken 

176 

2.  "  To  support  the  condition  of  an  ar- 
bitration bond,  the  Court  would  trans- 
pose or  reject  insensible  words,  and 
construe  it  according  to  the  obvious 
intent  of  the  parties."  Per  Black- 
BURNE,  C.  J.    Ibid  182 


BANKRUPT. 
See  Trover. 

Warrant  of  Attorney. 

1.  A  declaration  in  covenant  stated 
that  by  articles  of  agreement,  dated 
the  21st  of  December  1844,  and  made 
between  the  plaintiff,  the  defendant 
and  one  6.  K.,  which  recited  that 
G.  E.  was  indebted  to  the  plaintiff  in 
£800,  and  that  in  order  to  secure  re- 
payment, it  was  agreed  that  the  plain- 
tiff should  effect  an  insurance  on  the 
life  of  G.  E.,  and  that  G.  K.  ehouid 
pay  the  premium  for  seven  years  s 
the  defendant  covenanted  with  the 
plaintiff,  his  executors,  administra- 
tors and  assigns,  to  pay  the  premiums 
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BANKRUPT. 


BILL  OF  PARTICULARS. 


as  thej  should  become  due.    Breach 
— Non-pajment 

Plea — That  before  the  commencement 
of  the  action,  and  before  the  com- 
mission of  the  breaches  assigned,  the 
plaintiff  became  bankrupt,  and  that 
J.'T.  was  appointed  his  assignee,  and 
thereby  became  entitled  to  the  sup- 
posed causes  of  action. 

Replication — That  by  deed  of  the  17th 
of  April  1845,  made  between  the 
plaintiff  and  M.  E.  his  wife  of  the 
first  part,  T.  6.  and  R.  B.  of  the 
second  part,  and  R.  H.  of  the  third 
part,  the  plaintiff,  in  consideration  of 
£800,  assigned  the  said  policy  to 
K;  H.,  his  executors,  &c. ;  that  the 
money  was  still  due,  and  that  the 
action  was  brought  by  the  plaintiff 
for  the  benefit  q?  the  representative 
of  R.  H.  The  deed  of  the  17th  of 
April  1846  being  set  out  upon  oyer, 
purported  to  assign  to  R.  H.  several 
policies  of  insurance  in  different 
amounts,  the  property  of  the  plaintiff 
and  M.  E.  his  wife,  with  all  sums  of 
money  due  by  virtue  thereof,  "and 
all  advantage  to  be  had  or  derived 
therefrom  respectively,"  with  a  pro- 
viso, that  on  payment  of  £800,  R.  H. 
should  re-assign  the  premises  to  T.  G. 
and  R.  B.,  their  executors,  &c^  in 
trust  "  for  the  plaintiff  and  M.  K.  his 
wife,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of 
such  survivor."  Heldj  upon  demurrer, 
that  the  replication  was  good;  that 
the  right  to  sue  upon  the  covenant  in 
the  articles  of  the  2 1st  of  December 
1844  did  not  pass  to  the  assignees 
under  the  bankruptcy  of  the  plaintiff, 
but  might  be  sued  for  by  the  plaintiff 
for  the  benefit  of  the  parties  claiming 
under  the  deed  of  the  1 7th  of  April 
1845.   C.  P.   Kiddv.Loughnan  336 

2.  "  It  is  quite  unnecessary  to  refer  to 
any  of  the  numerous  cases  which 
have  been  cited,  and  which  clearly 
establish  that  if  a  chose  in  action  is 
assigned,  or  sold  for  valuable  con- 
sideration by  a  trader  to  a  third 
person  before  his  bankruptcy,  that 
the  right  to  recover  such  chose  in 


action  does  not  pass  to  thejassignees ; 
nor  to  those  cases  which  establish 
that  though  the  assignment  is  not  by 
way  of  absolute  sale,  but  by  way  of 
mortgage,  or  as  secarity  for  a  debt, 
that  the  right  to  sue  does  not  pass  to 
the  assignee  in  bankruptcy  if  the  debt 
secured  exceeds  the  amount  of  the 
debt  or  chose  in  action  assigned  ; 
more  particularly,  as  all  the  cases  on 
the  subject  are  collected  and  referred 
to  in  the  case  ofiyAmay  v.  Chesneau, 
the  latest  case  on  the  subject,  in  which 
we  think  the  correct  rule  is  laid  down 
— namely,  that  if  at  the  time  of  the 
bankruptcy,  and  not  the  original 
assignment,  the  debt  secured  is  equal 
to  or  greater  than  the  debt  assigned 
as  a  security,  the  right  to  sue  does 
not  pass  to  the  assignees.  But  if,  on 
the  other  hand,  the  debt  secured  is 
at  the  time  of  the  bankruptcy  less 
than  the  debt  assigned,  so  that  out  of 
the  debt  assigned,  if  received,  the 
assignee  would  be  entitled  to  retain 
any  part  of  the  sum  received,  for  the 
benefit  of  the  creditors,  that  in  such 
case  the  right  to  sue  passes  to  the 
assignees  in  bankrupty,  notwiihstand- 
ing  the  assignment."  Per  Mona- 
HAN,  C.  J.     Ibid  346 

3.  The  sureties  in  a  bond  under  the 
Bankrupt  Act  may  render  their  prin- 
cipal at  any  time  before  judgment. 
Q.  B.     Ferguson  v.  Jackson        579 

BARRISTER. 
See  Assistart-Babbisteb. 

BILL  OF  EXCEPTIONS. 

An  exception  cannot  be  taken,  founded 
on  a  new  case  not,  opened  until  after 
the  cases  of  both  plaintiff  and  defend- 
ant have  closed.  £.  Clooney  v. 
Watson  129 

BILL  OF  PARTICULARS. 

A  bill  of  particulars  ought  to  be  some- 
thing more  than  a  mere  echo  of  the 
declaration,  and  should  state  specifi- 
cally the  dates  and  items  of  the  de- 
mand.   Q.  B.    Birch  v.  SomervilU 

67 


BOND. 

BOND. 
See  Evidence,  1. 
Pleading,  1. 
Poor-laws,  4. 
Stamp  Duty. 
Suggestion  of  Breaches. 
Warrant  of  Attorney. 

• 

BREACHES. 
See  Suggestion  of  Breaches. 

BURGESS. 
See  Registry  Appeal. 

BYE-LAWS. 
See  Corporation. 
Dispensary. 
Hospital. 

CAPIAS  AD  SATISFACIENDUM. 
See  Arrest. 
Sheriff. 

CASE. 
See  Action  on  the  Case. 

CHANCERY. 
See  Scire  Facias. 

CHANCERY  REGULATION  ACT. 

Where  an  action  is  brought  against  an 
administrator,  and  pending  that  action 
a  cause  petition  is  filed  to  administer 
the  assets  of  the  deceased,  the  Court, 
under  the  provisions  of  the  Chancery 
Regulation  Act,  stayed  the  proceed- 
ings; but  in  such  case  the  costs  of 
the  proceedings  at  law  will  not  be 
allowed.  Q.  B.  Moriarty  v.  Mori- 
arty  226 

CHARITABLE  INSTITUTION* 
See  Corporation. 
Dispensary. 
Hospital. 

CHOSE  IN  ACTION. 
See  Bankrupt. 

CIVIL-BILL. 

1.  A  permanent  lodger,  who  has  no  other 
fixed  place  of  residence,  is  a  resident 


COMMISSIONERS,  &c.    657 

within  the  meaning  of  the  14  &  15 
Ftc,  c.  57  (the  Civil-Bill  Act),  in  the 
county  or  city  in  which  such  lodgings 
are  situate.     C.  P.     Snow  v.  Irwin 

378 

2.  *'  The  ground  of  action  in  the  present 
case  is  the  refusal  to  receive  an 
appeal  from  a  civil-bill  decree  pro- 
nounced by  the  Assistant-Barrister, 
the  consequence  of  which  was  the 
issuing  of  the  decree  and  the  seizure 
of  the  plaintiff's  goods  thereunder. 
Now,  it  cannot  be  contended  that  the 
right  to  have  an  appeal  I'eceived  is  an 
absolute  right ;  it  is  only  conditional, 
founded  on  the  performance  of  certain 
requisites  pointed  out  by  the  statute 
which  gives  the  appeal ;  amongst 
others,  the  making  of  an  affidavit  that 
the  appeal  is  not  intended  for  delay .'^ 
Per  Greene,  B.  Ex.  Ch.  Ward  v. 
Freeman  469 

3.  A  defendant  having  a  country  resi- 
dence, but  occupying  lodgings  in 
Dublin  at  the  commencement  of  the 
action,  is  not  resident  at  the  latter 
place,  within  the  meaning  of  the  14 
&  15  Vic,  c.  57.  C.  P.  Forest  v. 
Maker  546 

COMMISSION. 
See  Witness. 

COMMISSIONERS- 
See  Affidavit. 

Poor-law,  1.    . 

COMMISSIONERS  OF  DRAINAGE 

Case,  by  a  mill-owner  against  the  Com- 
missioners of  Drainage  in  Ireland. 
The  declaration  contained  five  counts. 
The  first  three  counts  averred  that 
the  Commissioners  wrongfully  and  in- 
juriously  deepened  the  bed  of  the 
plaintiff's  mill  stream,  removed  weirs, 
sluices  and  dams,  and  cut  channels 
above  the  mill,  and  thereby  lessened 
the  working  water-power  of  the  mill. 
The  fourth  and  fifth  counts  averred 
that  the  Commissioners  deepened  the 
stream,  &c.,  pursuant  to  certain  Acts 
of  Parliament,  but  were  guilty  of 
neglect  of  duty  in  the  manner  in  which 
they  prosecuted  the  works ;  also  that 
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two 
W.  £^  a  eonsoli- 
■•&&«  wbcrvby  the 
u^  ^utcei  alooe  with  his 
the  A.  CompuiT,  and 
\k  &:  LilKTiT  therein  to  proTe  his  lots 
as  fsUr  u  be  ecoki  in  the  two  actions. 
Ttmz  piaiDtitf'  gare  the  consolidation 
onier  in  eTidenoe,  and  prored  his  en- 
tire  loss,    so   tar   as   he   had    legal 
e%-ideno&.     There  was  a  verdict  for 
faun,  the  amount  of  which,  and  the 
codts,  were  paid  bj  the  hands  of  the 
A.  Company,  but  the  W.  £.  Company 
contributed  its  share.    On  the  motion 
of  the  plaintiff,  a  conditionid  order 
was  made  for  liberty  to  the  plaintiff 
to  proceed  on  certain  terms  with  the 
action  against  the  W.  E.  Company. 


CONSOLIDATION,  &c. 


CORPORATION. 
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Subsequent  to  that,  the  Act  of  the 
14  &  15  Ffc,  c.  99,  came  into  opera- 
tion, which  made  parties  eligible  as 
witnesses  ;  the  plaintiff  could  conse- 
quently be  examined,  and  make  evi- 
dence of  a  certain  stock-book,  the 
rejection  of  which  at  a  former  trial 
might,  in  the  opihion  of  the  learned 
Judge  who  tried  the  case,  have  caused 
injustice  to  have  been  done. 

Held  (Lefbot,  B.,  dissentienie\  on  mo- 
tion to  show  cause,  that  the  conditional 
order  should  be  made  absolute,  as  the 
plaintiff  had  been  supplied  with  new 
evidence,  and  it  appeared  that  injus- 
tice might  have  been  done  to  the 
plaintiff  in  the  first  action.  £. 
M'Evay  v.  The  West  of  England  In- 
surance Company  183 

2.  Held  also,  that  a  consolidation  order 
is  not  absolutely  binding.  Ibid 

'3.  Where  three  separate  actions  were 
brought  under  the  9  &  10  Vic,  c.  93 
(Lord  Campbell's  Act),  by  different 
plaintiffs  against  the  same  defendant, 
the  Court  refused  a  rule  to  consolidate 
the  actions,  or  to  stay  the  proceedings 
in  two  of  them  to  abide  the  result  of 
the  third.  C.  P.  Henderson  v.  Lei- 
cester 219 

4.  Semble,  the  object  of  the  third  sec- 
tion of  the  above  statute  was,  to  pro- 
hibit different  actions  being  brought 
in  respect  of  the  same  casualty  to  the 
same  person;  not  to  prohibit  the  re- 
presentatives of  each  person  from 
maintaining  a  separate  action.      Ibid 

^.  Where  several  suits  grounded  on  the 
same  cause  of  action  were  brought 
against  the  same  defendant,  the  Court 
refused  to  consolidate  the  actions,  but 
compelled  the  plaintiffs  to  select  one, 
and  ordered  the  others  to  abide  the 
event  of  that  suit.  Q.  B.  Nerheney 
V.  The  Cruardians  of  the  Roscommon 
Union  228 

CONSPIRACY. 
See  Cbiminal  Law. 


CONTRACT. 
See  Pleading. 

CONVEYANCE. 
See  Fbaudolemt  Conyetance. 
Pleading,  3. 

CONVICTION, 
See  Cbiminal  Law. 

COPY. 
See  Affidavit. 
Pleading,  32. 

In  granting  oyer  under  the  89th  Grene- 
ral  Order,  it  is  not  sufficient  to  fur- 
nish certified  copies  of  the  documents 
merely.  1£  the  opposite  party  require 
to  compare  them  with  the  originals, 
he  should  be  permitted  to  do  sa  C.  P. 
Longifield  v.  Young  222 

Semble. — If  the  opposite  party  do  not 
require  to  compare  the  copies  fur- 
nished with  the  originals,  oyer  will 
be  complete  on  delivery  of  certified 
copies.  Ibid 

CORPORATION. 
See  Po OB-LAW 8. 

1 .  Where  an  hospital,  supported  by  a  vo- 
luntary subscription,  was  recognised 
by  a  public  Act,  which  Act  directed 
certain  sums  to  be  paid  out  of  the 
public  money  for  purposes  therein 
specified:  Held^  that  such  hospital 
was  not  thereby  constituted  a  corpo- 
ration within  the  meaning  of  5  &  6 
G.  3,  c.  20.  Q.  B.  Regina  v.  Gover- 
nors of  St.  John's  Hospital  386 

2.  Held  also,  that  the  governing  body  of 
such  hospital  may  enact  a  bye-law  by 
virtue  of  which  the  members  may 
vote  by  proxy  in  the  election  of  me- 
dical officers.  Ibid 

3.  Qwere — Would  such  bye-law  be  valid 
in  the  case  of  a  corporation  ?        Ibid 

4.  "  To  create  a  corporation  by  implica- 
tion, the  implication  must  be  a  neces- 
sary one,  and  such  as  is  absolutely 
essential  to  the  duties  to  be  perform- 
ed."— Per  JjEvroYj  C  J.  Ibid 


'  COSTS. 

COSTS. 

See  Affidavit,  3>  i 

Cim.  BiLi. 

Chakcgbt  Rkodlation  Act. 
cohbxkt  for  judqhxnt. 
bxfletin. 

SscnaiTY  FOB  Costs.  i 

Sbbkiff. 
Stasimo  Fbocesdikgs.  I 


COUNSEL. 


"  If  there  be  two  Counael  engaged  in  a 
Registiy  Appeal,  the  Junior  should . 
go  on  i  but  as  no  rale  has  been  estab-  '' 
lislied  as  to  the  pracdce  in  hearing  I 
Begistr;  Appeals,  we  will  not  consi-  | 
der  it  essential  that  two  Counsel  | 
should  be  employed.  Doubtless,  if 
the  Exchequer  Chamber  praottce  be 
followed,  the  Junior  has  the  right ;  | 
unless  he  waive  that  right  he  is  enti- 
tled to  proceed."  Per  Honahar,  C.  J.  I 
Ex.  Ch.     BHlfy't  cate  561 

COVENANT. 
See  AnRDiTr. 

Bankbupt. 

Flbading,  3,  20.  I 

1.  A,  in  1792,  by  indentures  of  lease  ftud 
re-lease,  conveyed  certain  premises 
for  three  lives  to  B,  at  the  yearly  rent 
of  £40.  This  indenture  contained  a 
covenant  by  A  for  himself,  bis  heirs, 
executors,  administrators  and  assigns, 
with  B,  that  upon  the  death  of  any  of 
the  lives,  be  A  would  add  and  insert 
to  the  time  and  term  thereby  granted 
the  life  of  such  person  as  might  be 
named,  which  nominated  life  was  to 
be  indorsed  on  the  indenture,  or  writ- 
ten on  a  deed,  label  or  parchment,  to 
be  affixed  to  the  indenture,  or  in  a 
separate  deed  or  writing,  declaring 
the  life  or  lives  failing,  and  the  life 
and  lives  so  to  be  added  in  lieu  there-  i 
of;  and  also  a  covenant  by  B  for 
himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  pay  the  rent. 
By  indenture  of  1818,  reciting  that 
the  interest  of  A  in  said  premises  was 
then  vested  in  C,  and  that  of  B  in  D, 
and  that  one  of  the  lives  in  the  origi- 
■al  lease  was  dead,  and  that  D  had 


CRIMINAL  LAW. 

applied  to  C  to  execute  a  renewal  by 
the  insertion  of  a  new  life,  to  which 
C  had  agreed;  it  waswitneseed  that 
in  pursuance  of  the  covenant  for  re- 
newal in  said  lease  contained,  C  had 
added  and  inserted  a  new  life  to  the 
term  of  said  lease,  Habendum,  for 
said  life,  &c,  tvbjeet  to  the  yearly 
rent  of  £40,  and  to  all  and  tingmlar 
the  eovenantM  andagretmenU  in  taid 
indenture  contained.  D  assigned  over 
to  a  third  party  in  1845. 
ffeld,  in  an  action  of  covenant  against 
D,  for  the  non-payment  of  rent  accru- 
ing due  after  the  assignment  of  llj45, 
that  D  did  not  thereby  dischsi^  him- 
self of  his  liability  under  the  renewal 
of  1818,  the  worfs,  "subject  to  the 
rent  and  covenants,"  creating  on  ex- 
press covenant,  and  such  appearing  on 
the  face  of  the  deed  to  be  the  intention 
of  the  parties. — [Cbahttok,  J.,  die- 
gentiente^.  Ex.Ch.  M'Creeryv.Lul' 
trell  289 

2.  A,  being  owner  in  fee,  demised  certain 
lands  to  B,  reserving  out  of  the  de-  ' 
mise,  inter  alia  "  all  timber  and  other 
trees,  both  above  and  under  ground ;" 
and  the  indenture  contained  a  cove- 
nant by  B  that  he  would  "  uphold, 
sustain  and  keep  all  the  houses,  Ac, 
plantation  of  treet,  and  other  im- 
provements whatsoever,  that  now  are, 
or  at  any  time  hereafter  during  the 
said  demise  shall  be,  built  or  made,  &c. 

Held,  that  notwithstanding  such  cove- 
nant, the  lessee  had  a  property  in  the 
trees  planted  by  him  during  the  t«rm, 
if  such  were  registered,  pursuant  to 
the  23  £  24  6.  3,  c.  39-  Q.  B. 
Mounuaehell  v.  O'NeiU  436 

CRIMINAL  APPEAL. 
See  Criminal  Law. 

FOOK-LAW. 

The  Court  of  Criminal  Appeal  con 
only  deal  with  questions  of  law 
arising  out  of  the  facts  stated.  Cr.  Ap. 
The  Queen  v.  Higgin*  213 

CRIMINAL  LAW. 
See  P00B-1.AW. 


CRIMINAL  LAW. 


DISPENSARY. 
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1.  A  prisoner  was  indicted  under  14 
&  15  Vic,  c.  19)  s.  1,  for  being  found 
at  night  armed  with  a  dangerous  and 
offensive  instrument,  to  wit  a  stone, 
with  intent  to  break  and  enter  a 
dwelling-house,  and  commit  a  felony 
therein.  The  evidence  was  that  when 
the  prisoner  was  arrested,  he  was 
beating  the  door  of  the  dwelling- 
house  with  a  large  stone;  and  the 
jury  were  directed  to  convict  the 
prisoner  if  thej  believed  he  ha^  the 
stone  in  his  possession  with  the  intent 
of  effecting  a  felonious  entry  into  the 
house,  and  the  prisoner  was  convicted. 
Heid,  that  the  Judge  was  not  justified 
in  assuming  that  the  stone  was  *an 
offensive  weapon  within  the  meaning 
of  the  statute,  but  should  have  left 
that  question  to  the  jury.  Cr.  Ap. 
The   Queen   v.  Burke  210 

2.  Held  also,  that  evidence  should  have 
been  given  of  a  felonious  intent,  to 
justify  a  conviction  under  this  sttitute. 

Ibid 

3.  Traversers  were  indicted  and  con- 
victed for  rescuing  goods  and  cattle 
distrained  for  poor-rates.  In  the  rate- 
book and  warrant  the  occupier  was 
described  as  **J.  Westropp;"  and 
evidence  was  given  that  J.  Westropp 
had  died  previous  to  the  issuing  of  the 
warrant,  though  living  at  the  time  the 
rate  was  struck. 

Heldy  that  such  conviction  was  right, 
the  occupier  being  sufficiently  de- 
scribed by  the  initial  letter  of  his 
Christian-name,  and  the  rate  being 
leviable,  notwithstanding  the  death  of 
the  occupier ;  under  6  &  7  Fic,  c.  92, 
the  rateable  hereditaments  were  still 
liable.  Cr.  Ap.  TTie  Queen  v.  Wes- 
tropp Sf  Hurley  217 

4.  A  prisoner  was  charged  on  an  indict- 
ment that  he  and  two  others  conspired 
with  each  other,  and  others  unknown, 
to  murder  J.  T.  The  three  prisoners 
were  in  custody  and  arraigned,  and 
severally  pleaded  not  guilty ;  but  re- 
fusing to  join  in  their  challenges,  one 
was  put  on  his  trial,  and  the  evidence 


affected  him  and  the  other  two  named 
in  the  indictment :  there  was  no  evi- 
dence to  show  that  any  other  person 
was  engaged  in  the  conspiracy.  Held, 
that  it  was  not  necessary  that  the 
other  two  prisoners  should  have  been 
tried  with  him,  though  they  were 
amenable  to  justice,  because,  being 
found  guilty  by  an  unexceptionable 
verdict,  judgment  must  follow.  Cr. 
Ap.     JTie  Queen  v.  Aheame       381 

DEBT. 
See  Pleading. 

DECLARATION. 
See  Pleading. 

DEED. 
See  Conveyance. 
Covenant. 
Pleading. 

DEFEASANCE. 
See  Warrant  of  Attornet. 

DEMURRER. 
See  Pleading. 


DEVISE. 


See  Will. 

DICTA. 

'*  In  general  there  is  no  more  dangerous 
ground  for  a  judgment  than  dicta 
taken  from  any  case,  however  high 
the  authority,  without  adverting  to 
the  nature  and  particulars  of  the  case, 
the  very  point  the  Court  had  to  de- 
cide, and  the  facts  on  which  it  was 
decided."  Per  Lefrot,  C.  J.  Ex. 
Ch.     Ward  v.  Freeman  532 

DISPENSARY. 

A  subscriber  to  a  dispensary,  being  a 
married  woman,  whose  subscription 
thereto  was  paid  out  of  her  own 
moneys,  may  vote  for  the  appoint- 
ment of  medical  officer  byher  husband 
as  her  proxy.  Q.  B.  The  Queen  v. 
Campbell  391 
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DISTRESS. 


EJECTMENT. 


DISTRESS. 
See  Ejectment,  9. 
Pleading,  2. 
Replevin. 

1.  Where  the  notice  of  distress  is  defec- 
tive under  9  &  10  Vic,  c.  1 1 1,  and  the 
tenant  replevies,  the  landlord  may  treat 
this  as  an  election  by  the  tenant  to 
avoid  the  distress,  and  may  distrain  a 
second  time.    E.    Clooney  v.  Watson 

129 

2.  Where  the  plaintiff,  after  the  service 
of  the  writ  of  summons  in  ejectment 
for  non-pa jment  of  rent,  distrained 
for  rent  which  subsequently  became 
due;  and  by  the  notice  of  distress 
stated  that  such  distress  was  made 
without  prejudice  to  the  year's  rent 
due  on  the  2^th  of  March,  and  for 
which  ejectment  proceedings  were 
then  pending : — Held,  that  such  dis- 
tress did  not  operate  as  a  waiver  of 
the  ejectment.  C.  P.  Bailey  v. 
Mason  582 ; 

DRAINAGE. 
See   Commissioners    of    Drain- 
age. 

,      EJECTMENT.  , 

See  Judgment  as  in  case  of  a 
Nonsuit,  3.  < 

1.  Three  denominations  of  land  were 
demised  by  Sir  J,  P.  by  a  lease  of : 
1803,  at  a  rent  of  £227,  for  three  ; 
lives,  to  the  defendant.  After  the 
execution  of  this  lease,  a  lease  was 
executed  by  the  defendant,  oif  one  of 
the  denominations,  to  i^  trustee  for 
the  lessor,  at  a  rent  of  £147,  but  the 
trustee  executed  no  deed  transferring 
the  legal  estate ;  the  rents  were  paid 
by  the  sub-tenants  to  Sir  J.  P.  the 
lessor,  and  the  plaintiff  allowed  credit 
to  the  original  lessee  and  his  repre- 
sentatives tor  the  rent  reserved  under 
the  derivative  lease.  In  an  ejectment 
for  non-payment  of  rent,  brought  by 
the  heir-at-law  of  Sir  J.  P.  against 
the  representatives  of  the  defendant, 
Held^  that  such  was  maintainable,  as 
the  plaintiff's  possession  was  solely 
referrible  to  his  trustee,  he  himself 


not  having  the  legal  estate  in   the 
lands.     Q.  B.     Purceli  y.  Nash     48 

2.  A  tenant  from  year  to  year  died,  leav- 
ing a  widow  and  an  only  son,  an  in- 
fant; the  widow  remained  in  possession, 
and  subsequently  married ;  her  second 
husband  obtained  a  lease  of  the  pre- 
mises so  held  by  the  deceased,  for  a 
term  of  seven  years,  during  the  mi- 
nority of  the  infant  Held,  on  the 
expiration  of  that  term,  the  landlord 
was  entitled  to  maintain  an  ejectment 
without  serving  a  notice  to  quit.  Q.  B. 
Armstrong  v.  Loughnane  72 

3.  By  the  terms  of  a  lease,  a  right  to 
re-enter  upon  the  lands  demised  was 
reserved  to  the  lessor,  in  case  any 
half-yearly  gale  of  the  reserved  rent, 
or  any  part  thereof,  should  be  in  ar- 
rear  for  twenty-one  days  after  any  of 
the  periods  appointed  for  payment. 
At  the  time  when  the  ejectment  was 
brought,  one  half-year's  rent,  and  also 
fractions  of  previous  gales,  making, 
with  the  former,  a  full  year's  rent  in 
amount,  as  reserved  by  the  lease, 
were  due.  Held,  under  those  circum- 
stances, that  an  ejectment  for  non- 
payment of  rent  under  the  statutes 
4  G.  1,  c.  5,  and  8  G.  1,  c.  2,  was 
maintainable ;  that  it  was  not  neces- 
sary that  the  right  of  re-entry  should 
be  co-extensive  with  the  rent  due, 
or  that  the  arrear  of  rent  required  by 
the  statute  should  have  accrued  in 
a  continuous  period  previous  to  the 
commencement  of  the  action  ;  and 
that  as  the  plaintiff  was,  under  the 
lease,  entitled  to  re-enter  for  any  half- 
yearly  gale,  and  a  sum  equal  to  one 
year's  rent,  as  reserved  by  the  lease, 
was  due  to  him,  he  was  entitled  to 
recover  possession.  C.  P.  Chester 
V.  Beary  120 

4.  In  Hilary  1806,  A,  being  under  a  set- 
tlement made  in  1 769  tenant  for  life 
of  thirteen  denominations  of  land,  with 
remainder  to  B  in  tail  male,  remainder 
to  N.  in  tail  male,  A  and  B  joined  in 
a  recovery ;  and  by  deed  of  the  9th 
of  March  1 806,  executed  by  A,  B  and 
B.,  it  was  declared  that  the  recoveiy 
was  to  be  to  the  use  of  B  and  his 
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EJECTMENT. 
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heirs,  but  that  he  was  forthwith  to 
execute  to  R.  a  mortgage  in  fee  of 
some  of  the  lands  in  the  rcicovery,  to 
secure  a  debt  due  from  A  to  R. ;  and 
by  deed  of  mortgage  of  the  same  date, 
A  and  B  conveyed  (by  lease  and  re- 
lease) seven  of  the  thirteen  denomi- 
nations to  R.  in  fee,  subject  to  re- 
demption, &c.  B  died  in  January 
1809  without  issue,  leaving  N.  (the 
next  remaindeilnan  under  the  settle- 
ment of  1769)  his  heir-at-law.  A 
died  in  1 8 1 6.  N.,  having  been  in  pos- 
session from  the  death  of  A  in  1816,  i 
died  in  1848,  leaving  the  lessor  of  the  ' 
plaintiff  his  eldest  son,  who  claimed 
all  the  lands  as  heir  in  tail  under 
the  remainder  to  N.  in  the  settlement 
of  1769.  In  1810  N.,  by  settlement 
on  his  marriage,  after  reciting  (as  if 
the  recovery  of  1 806  had  been  in  fact 
duly  suffbrod)  the  declaration  made 
by  the  first  deed  of  the  9th  of  March 
1806,  of  the  uses  of  the  recovery 
thereby  recited  to  have  been  duly  suf- 
fered, and  without  any  further  recital 
relating  to  the  title,  conveyed  (by 
lease  and  re-lease)  all  the  lands  com- 
prised in  the  deed,  declaring  the  uses 
of  the  recovery,  including  those  in 
the  mortgage,  to  R.,  to  the  use  of 
himself  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male.  N.  never 
levied  a  fine  or  suffered  a  recovery. 
The  recovery  of  1806  had,  down  to 
the  passing  of  the  Act  for  the  Aboli- 
tion of  Fines  and  Recoveries  (4  &  5 
W.  4,  c  92),  been  invalid  as  to  some 
of  the  denominations  in  the  mortgage 
to  R.,  because,  though  named  in  the 
deed  making  the  tenant  to  the  praecipe, 
they  were  not  named  in  the  recovery 
itself ;  and  as  to  others  of  the  mort- 
gaged denominations,  because  the  te- 
nant to  the  praecipe  was  not  made  by 
C,  in  whom  the  legal  freehold  waA 
outstanding,  under  a  deed  of  1799^ 
whereby  A's  life  estate  in  such  of  the 
lands  as  were  comprised  in  that  deed 
was  assigned  to  C  and  his  heirs,  in 
trust  to  make  certain  annual  and 
other  payments  out  of  the  rents,  and 
to  pay  any  surplus  to  A.  Held, 
that  at  the  time  of  the  passing  of  the 


Act  (August  1 834),  N.,  from  having 
executed  the  settlement  of  1810,  was 
not  in  possession  of  the  lands  "tit 
respect  of  any  estate  which  the  re^ 
covery,  if  valid,  would  have  barred'' 
within  the  meaning  of  those  words  in 
the  9th  section  of  the  Act ;  and  that 
therefore  the  above  defects  in  the  re- 
covery were  cured  by  the  5tb  and 
6th  sections;  and  the  lessor  of  the 
plaintiff  was  noc  entitled  to  recover 
the  lands  in  the  mortgage  toR.  Q.B. 
Davies  v.  Darcy  163 

6.  By  a  lease  made  between  R.  J.  B. 
and  the  defendant,  R.  J.  B.,  '*  with  the 
consent  of  R,  J^  mortgagee  of  the 
said  premises,  testified  by  his  being 
a  party  thereto,"  demised  to  the  de- 
fendant certain  premises  in  the  city 
of  Dublin  for  eighty-three  years,  at 
the  yearly  rent  of  £36.  The  rent 
was  reserved  to,  and  the  covenants 
made  with,  R.  J.  B.,  his  executors, 
administrators  and  assigns,  and  the 
lease  contained  a  proviso  enabling 
R.  J.  B.,  his  executors,  administra- 
tors and  assigns,  to  re-enter  in  default 
of  payment  of  the  rent  for  twenty- 
one  days.  R.  J.  was  not  named  as  a 
party  to  the  lease,  but  it  was  sigpied, 
though  not  sealedi,  by  him,  and  bore 
the  following  indorsement  signed  by 
him  :  *'  I  have  signed  the  within  deed 
as  mortgagee  under  the  deed  of  mort- 
gage, dated  the  6th  of  August  1828, 
and  I  do  hereby  consent  that  the 
within-named  lessees  shall  hold  the 
premises  within  mentioned,  subject 
only  to  the  pajrment  of  the  rent  re- 
served, 80  far  as  regards  the  within 
mortgage."  The  titles  of  R.  J.  B.  and 
R.  J.  having  become  vested  in  the 
plaintiff,  who  brought  an  ejectment 
for  non-payment  of  rent : — Held,  that 
it  could  not  be  maintained  under  the 
circumstances ;  that  as  assignee  of 
R.  J.  B.,  the  plaintiff  could  not 
maintain  it,  inasmuch  as  in  that  char- 
acter he  was  not  entitled  to  re-enter, 
and  as  assignee  of  R.  J.,  he  was  not 
entitled  to  the  rent.  C.  P.  Morrison 
v.  M^Anaspie  366 

6.  Semble. — The  above  indorsement  was 


not  ft  sufficient  uticle,  minute  or  con- 
tract in  writing,  within  the  25  G.  2, 
c.  13.  C.F.  Morrison  t.  M'Anaqnt 
366 

7.  An  ejectment  on  the  title  was  bronght 
b7  an  owner  in  fee  against  a  lessee, 
who  had  held  certain  lands,  pur  mUer 
vie,  which  he  had  sublet  to  underte- 
nants from  jear  to  year.  On  the  de- 
termination of  the  life,  it  appeard  that 
some  of  the  undertenants  hibd  cropped 
the  lands — others  had  not;  and  at 
the  time  of  bringing  the  ejectment, 
the  current  year  of  the  undertenancy 
had  not  expired.  The  undertenants 
suffered  judgment  bj  default ;  and 
the  tenant  ^r  auter  vtt  not  being  in 
occupation,  having  taken  defence  ge- 
nerally, relied  on  the  14  &  15  Vie., 
c.  25,  giving  the  tenants  an  extended 
term  until  the  expiration  of  the  cur- 
rent year  of  their  tenancy,  if  the  te- 
nancy determine  by  death  or  cesser 
of  the  estate  of  a  landlord  entitled  for 
life.  Held,  that  the  tenant  pttr  atUer 
vie  had  no  right  to  set  up  that  de- 
fence, as  he  had  no  claim  to  emble- 
ments ;  and  the  undertenants,  having 
suffered  judgment  to  go  by  default, 
had  thereby  ended  their  title,  and 
therefore  that  the  owner  of  the  land 
was  entitled  to  recover  possession. — 
rPERKiN,J.,(fui>VaiUe.]  Q.B.  SCrad- 
orooMe  v.  Muleahy  406 

6.  QtMnv.— Whether  14  &  15  Vie.  c. 
25,  applies  to  tenants  not  entitled  to 
emblements  ?  Ibid 

9.  Where  the  plaintiff,  after  the  service 
of  the  writ  of  summons  in  ejectment 
for  non-payment  of  rent,  distrained 
for  rent  which  subsequently  became 
dae  i  and  by  the  notice  of  distress 
stated  that  such  distress  was  made 
without  prejudice  to  the  year's  rent 
due  on  the  26th  of  March,  and  for 
vhich  ejectment  proeeed\ng$  were  then 
pending  .* — Held,  that  such  distress 
did  not  operate  as  a  waiver  of  the 
ejectment.     C.  F>     Bailey  v.  Mason 

582 

10.  "  It  has  been  argued  that  the 
landlord,    by   bringing    the    present 


ESTOPPEL, 

ejectment,  treated  the  tenant  as  a 
trespasser,  and  that  as  the  statute  of 
the  1 1  Anne,  c.  2,  enacts  that  the  sum- 
mons in  ejectment  shall  stand  in  the 
place  and  stead  of  the  demand  and 
re-entry  at  Common  Law,  the  lease 
was  determined  by  the  service  of  the 
ejectment,  and  the  tenant  accordingly 
became  a  trespasser  at  all  events  from 
that  time.  We  do  not  think  this  is 
the  true  construction  of  the  statute, 
in  directing  the  snmmons  to  stand  in 
the  place  and  stead  of  Uie  demand 
and  re-entry.  We  do  not  think  it 
was  intended  to  be  so,  generally  and 
for  all  purposes,  but  merely  to  enable 
the  plaintiff  to  suBtain  the  ejectment, 
aod  to  operate  at  the  trial  as  proof  of 
demand  and  re-entry ;  bnt  that  in  the 
meantime,  and  until  the  trial,  and 
the  execntion  of  the  habere,  the  rela- 
tion of  landlord  and  tenant  continues 
to  subsist  between  the  parties.  If  the 
landlord,  before  the  trial,  entered  and 
expelled  the  tehant,  he  wonld  be  a 
trespasser  by  that  Act,  which  he  could 
not  be  if  the  lease  were  then  deter- 
mined.  The  2nd  section  of  the  5  G. 
2,  c.  4,  seems  to  us  to  support  the 
same  view."  Per  Mohahah,  C.  J. 
Ibid  588 


EMBLEMENTS. 
See  Ejectment,  7. 

ENLARGEMENT. 
See  Pleadino,  4. 

ENEOLMENT. 
See  Affidavit,  5. 

ESTATE. 

See   CoVSHANT. 

Pleadiho. 
Will. 


ESTOPPEL. 
See  Plbadihg,  22,  23. 
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EVIDENCE. 
See  CoNsouDATioN  OF  Actions. 
CRiiaNAL  Law. 
Pleading. 
Poor-law. 
Stamp  Duty. 
Limitations,  Statute  of. 

1.  SembU, — On  a  writ  of  inquiry  on  a 
suggestion  of  breaches,  the  bond  may 
be  objected  to  for  want  of  a  stamp. 
Q.  B.    Marratt  v.  G*  Connor  70 

2.  Where  in  a  rate-book,  under  the 
Poor-law  Acts,  the  rated  person  was 
under  the  head  "  Occupiers  "  described 
as  representatives  of  T.  K.,  Held, 
that  such  description  was  prima  facie 
good ;  and  any  objection  to  the  rating 
could  only  be  taken  advantage  of  by 
appeal  from  the  rate.  Cr.  Ap.  The 
Queen  v.  Higgins  213 

3.  A  Peer  having  been  examined  and 
cross-examined  on  a  trial,  without 
being  sworn,  and  no  objection  being 
then  made  to  the  reception  of  his 
evidence : — Held^  that  it  was  too  late 
to  object  to  his  testimony  on  motion 
for  a  new  trial.  Q.  B.  Birch  v. 
Somerville  243 

4.  A  statement  made  by  a  plaintiff  sub- 
sequent to  a  trial  is  admissible  in 
evidence  on  motion  for  a  new  trial, 
as  being  a  declaration  on  the  subject- 
matter  of  the  motion.  Ibid 

5.  Assumpsit,  on  a  promissory  note. 
Plea — general  issue.  The  defence  at 
the  trial  was — first,  that  certain  costs 
due  to  the  defendant  were  by  deed 
assigned  by  him  to  the  plaintiff  as  a 
security  for  the  debt,  and  thereby  on 
the  face  of  the  deed,  although  there 
were  no  express  words  to  that  effect, 
the  right  of  action  was  suspended  by 
operation  of  law  until  the  security 
given  by  the  deed  had  failed.  Se- 
condly, that  prior  to  the  execution 
of  the  deed,  and  on  the  faith  of  which 
it  was  executed,  a  parol  agreement 
was  entered  into  that  all  proceedings 
on  foot  of  the  promissory  note  should 
be  suspended  until  the  security  given 
by  the  deed  had  failed. 


Held^  First — ^that  the  right  of  action 
was  not  suspended  by  operation  of 
law.    E.    Mostyn  v.  Duffy  319 

6.  Secondly — That,  assuming  the  parol 
agreement  to  be  admissible  in  evi- 
dence, it  would  not  suspend  the  right 
of  action.  Ibid 

7.  Where,  in  an  action  on  the  case, 
brought  by  the  defendant  in  a  civil- 
bill,  against  an  Assistant- Barrister,  for 
refusing  to  take  the  affidavit  of  his 
attorney  in  a  suit  in  which  a  decree 
had  been  made  against  him,  and  for 
refusing  the  recognizance  of  himself 
and  his  sureties,  in  order  that  he 
might  prosecute  an  appeal,  and  for 
refusing  to  take  his  appeal,  and 
to  stop  all  proceedings  on  the  de- 
cree ;  the  plaintiff  gave  evidence 
to  support  this  case,  and  further, 
that  he  had  performed  all  the  neces- 
sary preliminaries  entitling  him  to 
tender  this  affidavit;  that  the  civil 
business  of  the  Assistant-Barrister 
had  ceased  on  the  day  previous,  and 
that  on  the  day  he  tendered  the  affi- 
davit to  the  Assistant-Barrister,  he 
was  occupied  in  transacting  Crown 
business,  and  that  on  the  evening  of 
that  day,  as  the  Assistant-Barrister 
was  about  leaving  the  Bench,  he  ten- 
dered the  affidavit  and  appeal,  and 
that  the  Assistant-Barrister  refused 
to  receive  the  appeal,  assigning  no 
reason.  At  the  close  of  plaintiff's 
case,  the  defendant's  Counsel  called 
on  the  Judge  to  nonsuit,  or  direct  a 
verdict,  on  the  ground  that  the  de- 
fendant, being  a  Judge  of  a  Court  of 
Record,  and  acting  judicially,  was  not 
liable  in  such  action.  Counsel  for 
the  plaintiff  insisted  that  the  refusal 
to  receive  the  appeal  was  not  a  judi- 
cial act,  and  required  the  Judge  to 
leave  the  case  to  the  jury,  and  to 
direct  them  to  find  for  the  plaintiff. 
The  Judge  refused  to  leave  any  ques- 
tion to  the  jury,  but  directed  them  to 
find  for  the  defendant,  being  of  opinion 
that  the  defendant,  acting  as  a  Judge 
of  a  Court  of  Record,  was  not  liable 
to  an  action,  and  the  jury  found 
accordingly. 
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Held^  that  this  was  a  mistrial,  and  thftt 
a  venire  de  novo  should  be  awarded  : 
'Evidence  having  been  gone  into  by 
the  plaintiff,  proving  all  Uie  averments 
in  his  declaration,  the  Judge  was 
bound  to  leave  the  case  to  the  jury, 
although  he  was  of  opinion  no  cause 
of  action  was  disclosed  in  the  decla- 
ration.— [Lefroy,  G.  J.,  Moore,  J., 
and  Greene,  B.,  dissentientibus.'] 
Ex.  Ch.     Ward  v.  Freeman        460 

8.  In  an  action  on  the  case,  against  a 
Sheriff,  for  a  false  return  of  non  est 
inventus^  the  measure  of  damages  is 
the  actual  value  of  the  custody  to  the 
plaintiff,  and  it  lies  on  the  plaintiff  to 
give  some  evidence  from  which  the 
jury  may  calculate  that  value,  inde- 
pendently of  the  amount  in  the  writ. 
E.     CahiU  v.  Vemer  549 

9.  Where  the  jury  have  found  their  ver- 
dict on  a  wrong  principle,  the  Court 
will  set  it  aside  and  direct  a  new  trial. 

Ibid 

10.  Assumpsit,  on  an  account  stated  and 
settled. — Held,  an  I.  O.  U.  not  suffi- 
cient evidence  to  sustain  the  count, 
where  it  appears  it  was  extorted  from 
the  defendant,  or  given  under  cir- 
cumstances that  negative  the  admis- 
sion^of  a  debt.     E.   Croker  v.  Walsh 
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EXCEPTIONS. 
See  Bill  op  Exceptions. 

EXCESS. 
See  Commissioners. 

JURISDICTON. 

EXECUTION. 
See  Suggestion  op  Breaches. 

EXECUTOR. 

Where  the  plaintiff,  an  executor,  had, 
after  the  decease  of  the  testator,  made 
a  parol  letting  to  the  defendant  of  a 
house  and  premises,  part  of  the  testa- 
tor's assets; — Beld,  that  the  action 
for  use  and  occupation  uas  properly 
brought  by  the  pluintiff  in  his  repre-  ! 


FRAUDULENT,  &c. 

sentative  capacity.     C.  P.     M'Auley 
V.  Dalton  642 

FEE-FARM  GRANT. 
See  Replevin. 

FELONY. 
See  Cruhnal  Law. 

FEME  COVERT. 

A  subscriber  to  a  dispensary,  biding  a 
married  woman,  whose  subscription 
thereto  was  paid  out  of  her  own 
moneys,  may  vote  for  the  appointment 
of  medical  officer  by  her  husband  as 
her  proxy.  Q,  B.  7%€  Queen  v. 
Campbell  391 

FIERI  FACIAS. 
See  Sherifp. 

Suggestion  op  Breaches. 

FINES  AND  RECOVERY. 
See  Ejectment,  4. 

FRANCHISE. 
See  Registry  Appeals. 

FRAUDULENT  CONVEYANCE. 

Baron  and  feme,  by  indenture,  dated 
the  19th  of  June  1830,  conveyed  fee- 
simple  estates  vested  in  the  wife  to 
the  use  of  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  remainder 
to  their  children  in  such  shares  and 
proportions  as  the  husband  and  wife 
should  appoint,  and  in  default  of  ap- 
pointment, share  and  share  alike.  The 
deed  reserved  a  power  to  the  husband 
and  wife  to  appoint  the  said  lands  for 
any  term  of  years  to  any  person  for  any 
sum  of  money  not  exceeding  £2000, 
or  to  charge  and  incumber  the  same, 
and  the  estates  thereby  limited,  with 
the  payment  of  any  sum  not  exceed- 
ing £2000,  for  the  use  and  benefit 
of  the  husband;  and  it  was  thereby 
also  agreed  that  it  might  be  lawful  for 
the  husband  and  wife,  by  any  deed, 
under  their  hands  and  seals,  to  make 
any  lease  or  leases  of  all  or  any  part 
of  the  lands  for  any  term  or  number 
of  years,  or  for  any  term  of  one,  two 


FREEMAN. 


INTERPLEADER.        667 


or  three  lives,  with  or  without  cove- 
nant for  perpetual  reuewal.  After 
the  execution  of  this  deed,  the  hus- 
band and  wife,  bj  indenture  of  the 
23rd  of  June  1838,  in  consideration 
of  £1100,  granted  a  portion  of  these 
lands  to  the  plaintiff,  describing  him 
as  the  mortgagor  of  the  lands,  for  a 
term  of  three  lives  and  thirty-one 
years  in  reversion  after  the  expiration 
of  twenty-eight  years  unexpired,  and 
for  such  other  lives  as  should  be  added 
in  pursuance  of  a  covenant  for  perpe- 
tual renewal,  at  the  yearly  rent  of 
£277,  payable  at  the  determination  of 
the  twenty-eight  years.  This  lease 
contained  the  usual  power  of  distress 
and  re-entry,  a  covenant,  for  payment 
of  the  rent,  and  a  covenant  for  per- 
petual renewal  on  payment  of  one 
shilling  as  a  renewal  fine. 

Heldy  that  as  against  the  plaintiffs 
claiming  under  this  lease  of  1838,  the 
limitations  in  favour  of  the  children 
in  the  deed  of  1830  were  not  fraudu- 
lent and  void  within  the  meaning  of 
10  Car.  1,  sess.,  2,  c.  3.  Q.  B. 
Greene  v.    0*Keamey  267 

FREEMAN. 
See  Registry  Appeal. 

GENERAL  ORDERS. 
See  Affidavit. 

Judgment  as  in  case  of  a 

Nonsuit. 
Scire  Facias. 
Service  of  Process. 
Setting  aside  Proceedings. 
Oyer. 
Venue. 

GRAND  JURY. 

Where,  on  an  application  to  a  grand 
jury  for  compensation  for  malicious 
injury,  the  grand  jury  are  not  satis- 
fied that  the  injury  was  malicious,  the 
applicant  is  entitled  to  apply  to  this 
Court  for  an  issue  to  try  the  fact. 
Q.  B.    In  re  Thompson  404 

GRANT. 
See  Fee-farm  Grant. 
Replevin. 


GROWING  CROPS. 
See  Sheriff,  3. 

HUSBAND  AND  WIFE. 
See  Feme  Covert. 

HOSPITAL. 

Where  an  hospital,  supported  by  a  vo- 
luntary subscription,  was  recognised 
by  a  public  Act,  which  directed  cer- 
tain sums  to  be  paid  out  of  the  public 
money  for  purposes  therein  speci- 
fied : — Held,  that  such  hospital  was 
not  thereby  constituted  a  corporation 
within  the  meaning  of  the  6  &  6  6r.  3, 
c.  20.  Q.  B.  The  Queen  v.  Gover- 
nors of  St.  JohvLS  Hospital  386 

Held  also,  that  the  governing  body  of 
such  hospital  may  enact  a  bye-law  by 
virtue  of  which  the  members  may 
vote  by  proxy  in  the  election  of  me- 
dical officers.  Ibid 

^    INCUMBERED  ESTATES. 

The  Court  for  the  Sale  of  Incumbered 
Estates  in  Ireland  have  not  jurisdic- 
tion, under  the  12  &  13  Fic,  c.  77, 
s.  16,  to  sell  a  perpetual  annuity, 
granted  by  a  lessee  holdinfi;  for  lives 
renewable  for  ever.  C.  P.  In  re 
Massif  32 

INFANT. 
See  Ejectment,  2. 

INITIALS. 
See  Criminal  Laws,  3. 
Poor-laws,  6. 

INSOLVENT. 
See  Security  for  Costs. 
Warrant  of  Attorney. 

INSURANCE. 
See  Policy  of  Insurance. 

INTERPLEADER. 
See  Sheriff. 

The  Court  will  not  grant  an  inter- 
pleader rule  under  the  9  &  10  Fic, 
c.  64,  at  the  instance  of  a  Railway 
Company,  with  whom  goods  have 
been  deposited,  on  the  ground  that  a 
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I.O.U. 


JURISDICTION. 


third  party  asserts  a  title  to  the  goods, 
adverse  and  paramount  to  the  bailor. 
C.  P.  Scott  V.  Great  Midland  Rail- 
way  Company  83 


I.  O. 
See  Evidence. 


U. 


IRREGULARITY. 
See  Affidavit,  2. 
Pleading. 
Setting  aside  Proceedings. 

ISSUE. 

See  Will. 

JOINTURE. 
See  Will. 

JUDGE. 
See  Assistant-Barrister. 

No  action  will  lie  against  a  Judge  of 
a  Court  of  Record  for  any  act  done 
by  him  in  the  exercise  of  his  judicial 
functions.  Ex.  Ch.   Ward  y.  Freeman 

460 

**  There  is  another  principle  applicable 
to  this  case,  which  is,  that  if  any  por- 
tion of  the  thing  complained  of  par- 
take of  the  nature  of  a  judicial  act,  it 
will  bring  the  matter  within  the  pro- 
tection of  the  rule,  even  though  other 
matters  may  be  connected  with  it 
which  would  not  be  strictly  judicial." 
Per  Greene,  B.     Ibid,  471 

JUDGMENT. 
See  Affidavit. 
Bankrupt. 

Consent  for  Judgment. 
Scire  Facias. 
Warrant  of  Attorney. 

Where  any  portion  of  a  debt  remains 
due,  the  officer  6hould  enter  judg- 
ment without  any  order  of  the  Court 
for  the  purpose.    E.  Anonymous  108 


JUDGMENT  BY  DEFAULT. 
See  Ejectment,  7. 

Judgment  as  in  case  of  a 
Nonsuit. 


JUDGMENT  AS  IN  CASE  OP  A 
NONSUIT. 

1.  In  notice  of  motion  to  show  cause 
against  a  conditional  order  for  judg- 
ment as  in  case  of  a  nonsuit,  it  is 
sufficient  compliance  with  the  114th 
and  239th  New  General  Rules  to  de- 
scribe the  affidavit  and  other  docu- 
ments upon  which  the  motion  is 
grounded,  without  specifying  the  par- 
ticular grounds.  E.  Williams  v. 
Humphreys  107 

2.  A  plaintiff  not  being  prepared  to  go 
to  trial  pursuant  to   his  peremptory 
undertaking,  in  consequence  of  the 
absence  of  a  material  witness,  applied 
to  the  Judge  at  Nisi  Prius  for,  and 
obtained^  a  postponement  until  the 
Sittings  of  the  Consolidated  Nisi  Prius 
Court  in  the  next  Term.     The  plain- 
tiff did  not  proceed  to  trial  until  the 
Sittings  afler  the  next  Term,  when 
the  defendant  objected  to  the   case 
being  proceeded  with,  as  he  was  en- 
titled to  judgment  absolute  as  in  case 
of  nonsuit.      The  Judge  having  al- 
lowed the  case  to  go  on,  the  defendant 
disappeared,  and  there  was  a  verdict 
for  the  plaintiff.     On  motion  to  set 
aside  the  verdict,  and  for  judgment 
as  on  a  nonsuit : — Held,  the  verdict 
should  be  set  aside ;  and  that  plaintiff, 
in  not  going  to  trial  in  Term,  or  hav- 
ing applied  to  enlarge  the  time,  was 
guilty  of  neglect  within  the  statute 
28  (r.  3,  c  31,  s.  2.     No  rule  on  the 
other  part  of  the  motion.    E.  Garvey 
V.  ScoU  197 

3.  In  ejectment  on  the  title,  where  judg- 
ment had  been  marked  by  default 
against  several  defendants,  the  Court 
permitted  judgment  as  in  case  of  a 
nonsuit  to  be  entered  up  at  the  in- 
stance' of  other  defendants  who  had 
taken  defence,  and  against  whom  the 
plaintiff  had  not  proceeded.  C.  P. 
Henry  v.  Flannery  650 

JURISDICTION. 
See  Assistant-Barrister. 
Commissioners. 
Incumbered  Estates. 


JUSTICE,  &c. 

The  Court  of  Criminal  Appeal  has  only 
jurisdiction  to  deal  with  questions  of 
law  arising  out  of  the  facts  stated. 
Cr.  Ap.     The  Queen  v.  Higgins  213 

JUSTICE  OF  THE  PEACE. 
See  Railway. 

JUSTIFICATION. 
See  Pleading,  17- 

LACHES. 

See  JUDOMENT   AS   IN   CASE   OF   A 

Nonsuit. 

LANDLORD  AND  TENANT. 
See  Covenant. 
Ejectment. 
Pleading. 

Registry  of  Timber. 
Sheriff. 

^  By  force  of  the  statute  4  &  5  Anne^ 
c.  16,  the  assignment  is  complete  on 
the  execution  of  the  conveyance,  and 
carries  with  it  an  immediate  right  to 
the  incidents  of  the  reversion.  Then, 
in  order  to  protect  the  tenant  who 
should  have  had  no  notice  of  the  as- 
signment, the  10th  Isection  provides, 
that  the  tenant  who  has  paid  rent  to 
the  person  whom  he  considered  to  be 
still  his  landlord  shall  be  protected 
against  the  demand  of  the  assignee, 
who  had  not  given  him  notice  of  the 
assignment  of  the  reversion  to  himself. 
The  latter  clause  effects  no  more  than 
this.  The  object  of  the  statute  is 
twofold  ;  first,  to  entitle  the  assignee 
to  the  reversion  without  attornment ; 
and  secondly,  to  protect  the  tenant. 
It  had  no  other  effect ;  and  the  tenant 
will  always  be  safe  in  paying  rent  to 
his  lessor,  before  notice  of  the  assign- 
ment, if  he  demand  it." — Per  Pennb- 
father,  B.     E.     Conran  v.  Peddtr 
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LEASE. 
See  Incumbered  Estates. 

LEGACY. 
See  Stamp. 

LIBEL. 
See  Affidavit. 
Costs. 


MALICIOUS,  &c.      669 

IJMITATIONS,  STATUTE  OF. 
See  Amendment,  1. 
Pleading,  32. 
Service  of  Process,  3. 
Setting     aside    Proceed- 
ings, 2. 

Assumpsit,  on  an  account  stated  between 
the  plaintiff  and  R.  H.  E.,  deceased. — 
Plea,  non-assumpsit  and  the  Statute  of 
Limitations.  At  the  trial  a  special 
verdict  was  taken,  in  which  the  follow- 
ing (amongst  other)  facts  were  found : 
That  three  accounts  were  stated  and 
settled  in  February  1825  by  and  be- 
tween the  plaintiff  and  the  said 
R.  H.  E.  That  on  the  20th  of  Febru- 
ary 1828  R.  H.  E.  wrote  a  letter 
to  the  plaintiff,  in  which  was  con- 
tained these  passages  : — *^  Should  I 
receive  the  mortgage  of  Mr.  L.,  I 
shall  be  able  to  settle  with  you," 
'*  You  may  be  assured  that  I  am 
anxious  tliat  our  accounts  should  be 
arranged  as  soon  as  possible ;  nothing 
delays  it  but  my  having  the  means, 
which  the  Bama  business,  if  settled, 
would  enable  me  to  do."  That  the 
amount  of  the  Bama  mortgage  debt 
was  paid  to  R.  H.  E.  in  November 
1836,  and  the  action  was  admitted  to 
have  been  brought  within  six  years 
from  November  \^^i>^Held,  that 
there  was  a  sufficient  promise  to  pay 
contained  in  the  letter.  £.  Maunseli 
V.  Hedges  •  88 

2.  Held  also,  that  such  a  promise  does 
not  require  a  new  consideration  to 
support  it,  whether  the  contingency 
happen  within  or  after  six  years  firom 
the  date  of  the  promise.  Ibid 

3.  Held  alsOf  that  the  statute  began  to 
run  from  the  period  at  which  the  con- 
tingency happened.  Ihid 

LODGER. 
See  Civil  Bill. 
Costs. 

MAGISTRATE. 
See  Justice  of  the  Peace. 

MALICIOUS  INJURY. 
See  Grand  Jcrt. 
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MANDAMUS. 


PLEADING. 


MANDAMUS. 

See   COBPORATION. 

Railway  Company. 

MEMORANDUM. 

In  the  Vacation  after  Hilary  Term  The 
Right  Hon.  Francis  Blackburne 
was  appointed  Lord  Chancellor,  and 
The  Right  Hon.  Thomas  Lefroy, 
then  Baron  of  the  Exchequer,  was 
appointed  his  successor  in  the  Court 
of  Queen's  Bench,  and  took  his  seat 
on  the  14th  of  April  1852.  The 
Right  Honorable  Richard  Wilson 
Greene  was  appointed  Baron  of  the 
Exchequer  in  the  place  of  Baron 
Lefroy.  381 

MEMORIAL. 
See  Affidavit. 
Assignment. 

MIS-TRIAL. 
See  Evidence. 

MORTGAGE. 
See  Ejectment,  4. 

NAME. 
See  Poor-laws,  6. 

NEGLIGENCE. 
See  CoiiMissiONERS  of  Drainage. 
Pleading. 

NOTICE. 
^ee  Distress. 

EjECTBiENT,  2. 

Judgbient  as  in  CASE  of  a 

Nonsuit. 
Pleading,  19- 
Registry  of  Timber. 
Security  for  Costs. 

NOTICE  TO  QUIT. 
See  Ejectme  xT,  2. 

OATH. 


See  Peer. 

OCCUPIER. 
See  Poor-laws. 

Registry  Appeal. 


OFFICER. 
See  Corporation. 
Dispensary. 
Poor-laws. 

OYER. 
See  Pleading. 

Setting  aside  Proceedings. 

1.  In  granting  oyer  under  the  89th  Gene- 
ral Order,  it  is  not  sufficient  to  furnish 
certified  copies  of  the  documents 
merely.  If  the  opposite  party  require 
to  compare  them  with  the  originals, 
he  should  be  permitted  to'do  so.  C.  P. 
Longfield  v.  Young  222 

2.  Semble — If  the  opposite  party  do 
not  require  to  <;ompare  the  copies 
furnished  with  the  originals,  oyer  will 
be  complete  on  delivery  of  certified 
copies.  Ibid 

PARTICULARS. 
See  Bill  of  Particulars. 

PARTNERS. 
See  Service  of  Process. 

PEER. 

A  Peer  having  been  examined  and  cross- 
examined  on  a  trial  without  being 
sworn,  and  no  objection  being  then 
itiade  to  the  reception  of  his  evidence : 
Held^  that  it  was  too  late  to  object  to 
his  testimony  on  motion  for  a  new 
trial.    Q.  B.  Birch  v.  Somerville  243 

PLEA. 
See  Pleading. 

PLEA  OF  CONFESSION. 
See  Process  and  Practice  Act. 

PLEADING. 
See  Criminal  Law. 
Replevin. 
Setting  aside  Proceedings. 

Generaify, 

1.  By  the  condition  of  a  bond  entered 
into  between  the  defendant  and  the 
West  of  England  Insurance  Company^ 


PLEADING. 


PLEADING, 
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It  was  declared  that  if  the  defendant 
should  at  all  times  faithfully  execute 
the  duties  of  an  agent  to  the  Company, 
and  should,  from  time  to  time  there- 
after, within  one  calendar  month  after 
he  should  have  been  thereto  required 
by  notice  in  writinpj,  render  a  faith- 
ful account  of,  and  faithfully  pay  and 
deliver  to  the  said  Company,  at  their 
head  office  at  E.,  all  such  sums  of  mo- 
ney, &c.,  as  he  had  received  or  should 
receive,  then  the  condition  to  be  void. 

Held^  that  the  latter  clauses  controlled 
the  former  part  of  the  condition,  and 
that,  although  the  defendant  would, 
in  discharge  of  "the  duties  of  an 
agent,"  appointed  by  a  simple  power 
of  attorney,  be  bound  to  pay  over  all 
balances  of  money  in  his  hands,  on 
request,  yet,  that  under  the  terms  of 
the  condition  of  the  present  bond,  he 
was  not  bound  to  do  so  until  after 
having  received  a  month's  notice. 
C.  P.     Lewis  V.  Busteed  109 

2.  Trover  lies  by  a  tenant  for  a  second 
distress  by  a  landlord,  who  has  omit- 
ted to  distrain  all  the  goods  available 
on  the  premises  on  tlie  occasion  of  the 
first  distress.     £.    Clooney  v.  Watson 

129 

3.  A,  in  1792,  by  Indentures  of  lease 
and  re-lease,  conveyed  certain  premi- 
ses for  three  lives  to  B,  at  the  yearly 
rent  of  £40.  This  indenture  con- 
tained a  covenant  by  A,  for  himself, 
his  heirs,  executors,  administrators 
and  assigns,  with  B,  that  upon  the 
death  of  any  of  the  lives,  he  A  would 
add  and  insert,  to  the  time  and  term 
thereby  granted,  the  life  of  such  per- 
son as  might  be  named,  which  nomi- 
nated life  was  to  be  indorsed  on  the 
indenture,  or  written  on  a  deed,  label 
or  parchment,  to  be  affixed  to  the  in- 
denture, or  in  a  separate  deed  or 
writing,  declaring  the  life  or  lives 
failing,  and  the  life  and  lives  so  to  be 
added  in  lieu  thereof ;  and  also  a  co- 
venant by  B  for  himself,  his  heirs, 
executors,  administrators  and  assigns, 
to  pay  the  rent.  By  indenture  of 
1818,  reciting  that  the  interest  of  A 
in  said  premises  was  then  vested  in 


C,  and  that  of  B  in  D,  and  'that  one 
of  the  lives  in  the  original  lease  was 
dead,  and  that  D  had  applied  to  C  to 
execute  a  renewal  by  the  insertion  of 
a  new  life,  to  which  C  had  agreed ;  it 
was  witnessed  that  in  pursuance  of 
the  covenant  for  renewal  in  said  lease 
contained,  C  had  added  and  inserted 
a  new  life  to  the  term  of  said  .lease. 
Habendum^  for  said  life,  &c.,  subject 
to  the  yearly  rent  of  £40,  and  to  all 
and  singular  the  covenants  and  agree- 
ments in  said  indenture  contained. 
D  assigned  over  to  a  third  party  in 
1845. 

Held^  in  an  action  of  covenant  against 

D,  for  the  non-pa3rment  of  rent  ac- 
cruing due  after  the  assignment  of 
1 845,  that  D  did  not  thereby  discharge 
himself  of  his  liability  under  the  re- 
newal of  1818,  the  words,  "'subject  to 
the  rent  and  covenants,"  creating  an 
express  covenant,  and  such  appearing 
on  the  face  of  the  deed  |^ to  be  the* 
intention  of  the  parties. — [Cbamf*- 
TON,  J.,  dissentiente"],  £x.  Ch.  Lut- 
trell  V.  M^Creery  289 

4.  Held^  per  Moore,  J.,  and  Ball,  J., 
that  the  parties  to  the  deed  of  1818 
not  being  parties  to  the  original  lease, 
but  assignees  thereof,  the  deed  of  1818 
could  not  operate  by  way  of  enlarge- 
ment, so  as  to  create  a  legal  estate  for 
the  additional  life  thereby  inserted, 
but  operated  as  a  release  of  the  re- 
version. Ibid 

5  ''  It  appears  to  me  a  clear  and  unques- 
tionable proposition  of  pleading,  that 
if  malice  were  a  necessary  ingredient, 
it  should  be  distinctly  averred  in  terms 
in  the  pleading,  and  the  want  of  such 
averment  cannot  be  satisfied  by  any 
statement  furnishing  an  inference  of 
malice,  however  clear."  Per  Moork,  J. 
Ex.  Ch.     Ward  v.  Freeman         482 

Declaration, 

6.  A  Sheriff  sold  a  term  of  years  under 
a  writ  o^ fieri  facias  ^  and  the  purcha- 
ser having  refused  to  pay  the  pur- 
chase-money, the  Sherifi*  brought  an 
action  against  him  for  the  breach  of 
contract.     The  first  count  of  the  do- 
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cUration  gpecilted  the  conditions  of 
sale  ander  which  the  UheritT  sold,  and 
which  were  that  the  highest  bidder 
should  be  the  purchaser,  and  that  tht 
purchase-money  should  be  paid  tc 
A.  B.  (a  third  part^),  upon  the  pur- 
chaser beinfr  declared,  and  that  the 
Sheriff  would  not  be  accountable  lor 
uther  possession  or  title.  It  then 
stated,  that  at  the  sale  the  defendant 
was  the  highest  bidder  and  was  de- 
clared the  purchaser,  and  af^er  .aver- 
ring mutual  promises  on  the  part  of 
the  plaintiff  and  derendant  to  perform 
the  conditions  of  sale,  alleged  as  a 
breach,  that  although  the  plaintiff  as 
such  Sheriff  was  readj  and  willing  to 
execute  a  conveyance  of  the  said  term, 
yet  the  defendant  did  not  pay  the  pur- 
chase-money. No  tender  of  a  con- 
veyance by  the  plaintiff  was  aTcrred. 

The  second  count  was  more  general,  and 
stated  that  the  plaiotiff  (without  de- 
scribing him  as  Sheriff),  at  the  special 
instance  and  request  of  the  defendant, 
bargained  and  agreed  to  sell  to  him  a 
term  of  years,  the  property  of  J.  O.H., 
on  conditions  of  sale  similar  to  those 
which  were  specified  in  the  first  count ; 
that  defendant  was  declared  the  pur- 
chaser ;  that  although  the  plaintiff 
was  ready,  &c.,  to  convey,  &c.,  and 
to  perform  the  conditions  of  sale — 
Brtaeh,  that  defendant  did  not,  nor 
would,  pay  the  purchase-money. 

ffeld,  that  it  was  not  necessary  for  the 
plaintiff  to  aver  the  tender  of  a  con- 
veyance, RS  it  was  the  duty  of  the 
defendant,  as  purchaser,  to  prepare 
and  tender  it  to  the  plaintiff  for  exe- 
cution. "E.  Tennent  T.  Bobinton  142 

7-  Held  alto,  that  the  non-payment  of 
the  purchase-money  at  the  time  of 
the  sale  did  not  prevent  the  plaintiff 
suing  the  defendant  for  a  breach  of 
contract  in  the  non-completion  of  his 
purchase.  Ibid 

8.  Held  alto,  that  the  Sheriff,  by  dis- 
claiming to  be  acconntable  for  title  or 
poHaeasion,  did  not  debar  himself  from 
bringing  this  action.  Jbid 
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f).  Held  alto,  that  the  averment  in  the 
second  count  disclosed  a  legal  and 
binding  contract,  and  that  the  Court 
would  not  intend  otherwise.        Ibid 

10.  A  contract  in  writing  was  entered 
into  between  a  Guarantee  Society  of 
the  first  part,  and  "  A  and  B,  the  Vice- 
guardians,  or  the  Vice-guardians  for 
the  time  being,  for  and  on  behalf  of 
the  Carric)[-on-ShBDnon  Union,  of 
the  second  part,"  whereby  the  former 
agreed,  for  the  consideration  therein 
mentioned,  that  during  the  employ- 
ment of  C  as  collector  of  poor-rate, 
the  funds  of  the  Society  should  be 
liable  to  pay  to  the  party  of  the  second 
part,  "  and  to  the  persona  for  the  time 
being  constituting  the  said  Vice- 
guardians,  within  three  months  after 
particulara  of  the  loss  should  be  fur- 
nished, all  such  loss  not  exceeding 
£500  as  the  party  of  the  seccmd  part, 
and  the  persons  for  the  time  being 
constituting  Vice-guardians,  may  sus- 
tain from  any  act  of  fraud  or 
dishonesty  committed  by  C."  This 
agreement  was  not  under  seal.  A 
and  B  having  been  removed  from 
the  office  of  Vice- guardians,  and  the 
former  Guardians  reinstated,  the 
latter  brought  attumptit  against  the 
Guarantee  Society,  default  having 
been  made  by  C  in  the  payment  over 
of  poor-rates  which  he  had  collected  ; 
and  the  declaration,  having  set  forth 
the  agreement,  proceeded  to  aver  that 
A  and  B,  relying  on  the  above- 
mentioned  guarantee,  had  taken  C 
into  their  service,  aa  collector  of  poor- 
rates,  and  that  he  had  accepted  that 
office,  and  that  the  clerk  of  Uie  union 
had  delivered  to  him  "a  collecting 
book,"  "  a  rate-receipt  check  book," 
and  "  rate-receipt  abstracts,"  and  that 
it  then  and  there  became  the  duty  of 
C  to  collect  the  rates,  and  to  pay  over 
the  receipts  to  the  treasurer  of  the 
union.  It  also  averred  that  he  had 
received  certain  sums  of  money  as 
such  collector,  and  did  not  pay  them 
over,  but  A-aoduIently  converted  them, 
and  that  the  Guardians  had  thereby 
sDstwned  loss  to  t  certain  amoont: 
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and  averred  breach  of  tbeii  contract  i 
by  the  Guarantee  Society. 

Beld,  on  demurrer,  that  the  autho- 
rity of  the  collector  to  receive  the 
rates  was  derived  from  hia  warrant,  ' 
aad  therefore  that  the  declaration  was  | 
bad,  for  the  want  of  an  averment  of 
the  issuing  of  a,  warrant  to  him.  £. 
The  Guardiam  of  The  Carriek-on- 
Shannon  Union  v.  The  Guarantee 
Society  422 

U.  SembU — The  present  Guardians  are 
entitled  to  maintain  this  action  under 
tbe  terms  of  ttie  agreement,  but  the 
defendants'  liability  must  be  limited 
to  the  time  during  which  tbe  Vice- 
guardians  held  otbce.  Ibid 

12.  Where  the  [jlaintiff,  an  executor,  bad, 
after  the  decease  of  the  testator,  made 
a  parol  letting  to  the  defendant  of  a 
bouse  and  premises,  part  of  the  tes- 
tator's assets;  Held,  that  tbe  action 
for  use  and  occupation  was  properly 
brought  by  the  plaintiff  in  his  repi-e- 
sentative  capacity.  C.  P.  M'Auley 
T.  Datum  54:J 

13.  Case,  by  a  mill-owner  against  tbe 
Commissioners  of  Drainage  inlreland. 
The  declaration  contained  five  counts. 
The  first  three  counts  averred  that 
tbe   Commissionera    wrongfully    and 

.  injurionsly  deepened  tbe  bed  of  tbe 
plaintiff's  mill-stream,  removed  weirs, 
sluices  and  dams,  and  cut  channels 
above  the  mill,  and  thereby  lessened 
tbe  working  water-power  of  the  mill. 
Tbe  fourth  and  fifth  counts  averred 
that  the  Commissioners  deepened  the 
stream,  &c.,  pursuant  to  certain  Act& 
of  Parliament,  but  were  guilty  of 
neglect  of  duty  in  the  manner  in 
which  they  prosecuted  the  works  ■> 
also  that  certain  speci&ed  things  were 
not  done  in  a  proper  and  workmanlike 
manner.  The  plaintiff  having  given 
evidence  in  support  of  his  declaration, 
the  defendant  gave  in  evidence  the 
declaration  of  tbe  Commissioaers, 
under  the  5  &  6  Vic.,  c.  B9 ;  and  the 
Gazette  containing  the  publication 
of  the  final  notice,  and  relied  on  the 
5  &  6  Vic,  c.  89,  «.  52,  and  9  Vic, 
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c  4,  s.  18,  ,as  ousting  tbe  right  of 
action  at  Common  Law.  Tbe  Chief 
Justice  (Blackburne)  directed  a  ver- 
dict for  the  defendant,  being  of 
opinion  that  the  right  of  action  at 
Common  Law  bad  been  taken  away 
by  the  9  Vic.,  c.  4,  s.  18. 

ffeldi—TheX  the  right  of  action  at 
Common  Law  existed,  notwithstand- 
ing tbe  5  &  6  Vie.,  c.  89,  or  9  Vie., 
c.  4,  where  the  Commissioners  ex- 
cee^d  their  jurisdiction,  or  acted 
arbitrarily,  carelessly  or  negligently. 
E.     Sharpley  v.  fformby  590 

li.  Held  alto,  thnttht,  9  Vie.,  c.4,s.  18, 
refers  to  matters  of  procedure  alone. 

Ibid 

15.  Semble,  per  FtGOT,  C.B.^That  tbe 
declaration  was  insufficient  to  confer 
jurisdiction    on    tbe   Commissioners. 

Ibid 
Svhtequent  Plendingt. 

16.  By  the  condition  of  a  bond  entered 
into  between  the  defendant  and  the 
West  of  England  Insurance  Com- 
pany, it  was  declared  that  if  the 
defendant  should  at  all  tiroes  faithfully 
execute  the  duties  of  an  agent  to  the 
Company,  and  should,  from  time  to 
time  thereafter,  within  one  calendar 
month  after  he  should  have  been 
thereto  required  by  notice  in  writing, 
render  a  faithful  account  of,  and 
faithfully  pay  and  deliver  to  the  said 
Company,  at  their  bead  office  at  E., 

j      all  such  sums  of  money,  Sec.,  as  he 
I      had  received  or  should  receive,  then 

the  condition  to  be  void. 
Held,  that  the  latter  clauses  controlled 
the  former  part  of  the  condition,  and 
that  although  the  defendant  would, 
in  discbarge  of  "tbe  dnties  of  an 
agent,"  appointed  by  a  simple  power 
of  attorney,  be  bound  to  pay  over  all 
balances  of  money  in  his  bands,  on 
request,  yet  that  under  the  terms  of 
the  condition  of  the  present  bond,  he 
was  not  bound  to  do  so  until  af^r 
having  received  a  month's  notice. 
C.F.    Letoiey.  Buiteed  109 

17.  To  a  declaration  upon  the  above 
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bond,  the  defendant,  having  craved  A,  being  possessed  of  certain  premises 

oyer  of  the  bond  and  condition,  which  as  tenant  at  will  to  B,  who  was  seised 

was   granted,   pleaded    general    per-  infeethereof,  in  1834,  bj  deeds  of  lease 

formance ;  the  plaintiff  replied   that  and  re-lease,  conveyed  the  same  to  C 

the  defendant,  after  the  execution  of  for  a  term  of  three  lives,  at  the  rent 

the  bond,  received  sums  of  money  on  of  £42,  with  the  usual  covenant  for 

account  of  the  Company,  amounting  payment  thereof;  that  B  in  1835,  by 

to  £200,  and  that  after  having  re-  deeds  of  lease  and  re-lease,  conveyed 

ceived  them  he  voluntarily  dispensed  the  same  premises  to  A  for  three  dif- 

with  the  month's  notice  required  by  the  ferent  lives,   and   alleged    that    five 

condition,  and  rendered   an  account  years'  rent  of  said  premises  was  due 

to  the  Company  of  all  moneysjn  his  by  the  defendant,  as  representative  of 

hands,  showing  himself  in  debt  to  the  C,  to  the  plaintiffs,  as  representatives 

Company   to   the   amount  of   £800.  of  A.     The  defendant  pleaded  that  A 

Jffeldf  on  demurrer,  that  the  plaintiff  was  possessed  of  the  premises  as  tenant 

having  given  oyer  of  the  condition,  it  to  B  for  so  long  a  time  as  A  and  B 

must  be  taken  to  be,  as  well  as  the  pleased,  which  term,  after  the  making 

bond,  under  seal,  and  that  the  de-  of  the  indenture  of  re-lease,  and  by 

fendant  could  not  by  parol  dispense  reason   of  the  death   of   A,    wholly 

with  the  terms  of  the  condition  of  the  ceased ;  absque  hoc^  that  A  was  pos- 

bond.     C.  P.  Lewis  v.  Busteed    109  sessed  of  the  premises  as  tenant  at 

18.  Trespass,  for  shooting  a  dog. — The  "^"^  ^  "• 

defendant  averred,  by  way  of  justifi-    Secondly Because  at  the  time  of  the 

cation,  that  the  dog  was  used  to  worry  making  of  the  indepturp  of  re-lease,  A 

sheep,  &c.;  that  being  so  used,  just  had  nothing  in  the  premises  whereof 

before  he  was  shot  by  the  defendant,        g^e  could  re-lease  to  B. Held,  that 

he  was  worrying  the  defendant's  sheep,  these  pleas  were  bad  on  general  de- 

and  that  he  could  not  be  otherwise  murrer.  Q.  B.  Church  v .  Dalton  2^9 
restrained  from  worrying  his  sheep. — 

General  demurrer.     Causes  assigned  22.  Held  also,  that  no  estate  passed  by 

—That  the   plea  did  not  disclose  a  the  deed  of  1834  ;  but  *cmWtf,  that  the 

legal  justification,  as  it  should  have  plaintiffs,  as  assignees  of  the  grantor 

averred  that  the  dog  was  in  the  act  of  ^^  ^^^^  estate,  could  avail  themselves 

worrying,  and  not  that  he  was  worry-  ^^  ^^^  estoppel  thereby  created.    Ibid 

ing  "just  before"  the  time  when,  &c.  23.  Held  also,  that  the  grant  of  1835 

Held,  that  an  averment  that  the  dog  operated   retrospectively,   and    made 

was  about  to  renew  the  attack  would  ti,e  estate  of  the  lessee,  which  was 

be  a  legal  justification,  and  that  the  before  but  an  estate  by  estoppel,  an 

averments  in  the  pleas  amounted  to  estate  in  interest,  and  gave  the  lessor 

that.     E.     Kellett  v.  Stannard     156  a  reversion   in  the   premises,  which, 

19.  ^<?/<^  a^o,  that  the  pleading,  though  with  the  benefit  and  burden  of  the 
bad  perhaps  for  uncertainty,  on  spe-  covenants  in  the  lease,  was  transfer- 
cial  demurrer,  was  sutiUcient  on  gene-  rable  to  the  plaintiffs.  Ibid 
ral  demurrer.                                 Ibid  24.  Held,  per  Moore,  J.,  that  as  it  ap- 

20.  In  an  action  of  covenant  for  rent,  by  peared  by  the  declaration  the  plaintiffs 
the  lessor  against  the  lessee,  a  plea  had  no  reversion,  if  the  deed  of  1 835 
that  the  lessor  had  assigned  his  re-  hud  not  been  executed,  an  action  of 
version  before  the  rent  became  due,  covenant  would  not  be  maintainable. 
Held,  on  demurrer,  a  jijood  defence,  Ibid 
without  the  averment  of  notice  by  the  ^jg.  .i  ^n  agreement  not  to  sue  at  all  is  a 
assignee  to  the  lessee  of  the  assign-  release,  and  may  be  pleaded  in  bar. 
ment.     E.     Conran  v.  Pedder     200  An  agreement  not  to  sue  for  a  limited 

21.Adeclaration  in  covenant  averred  that  time  cannot  be  pleaded  in  bar,  but 
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may  be  the  subject  of  a  cross  nction. 
E.  Per  Pennefatiieb,  B.  Mo>ly\ 
y.  Duffy 


328  I 


26.  "  Suspension  existing  without  ex- 
tinguishment, as  in  tbe  case  of  bills 
of  excliange,  is  au  exceptional  case, 
founded  ou  the  exigencies  of  mercan- 
tile law."  Ibid 

27.  Covenant. — The  declaration  slated 
that  by  articles  of  agreement,  da- 
ted tbe  21st  of  December  1844,  and 
made  between  tlie  plaintiff  and  defend- 
ant and  one  G.  K.,  which  recited  that 
G.  K.  was  indebted  to  tbe  plaintiff 
in  £800,  and  that  in  order  to  secure 
repayment,  it  was  agreed  that  the 
plaintiff  should  effect  an  insurance  on 
the  life  of  G.  K.  and  that  G.  K.  should  ' 
pay  the  premium  for  seven  yean  ;  the 
defendant  covenanted  with  the  plain- 
WS,  his  executors,  administrators  and 
assigns,  to  pay  the  premiums  as  they 
should  become  due.  Breach — Non- 
payment. 

Flea — That  before  the  commencement 
of  the  action,  and  before  the  commis- 
sion of  the  breaches  assigned,  the 
plaintiff  became  bankrupt,  and  that  J. 
T.  was  appointed  his  assignee,  and 
thereby  became  entitled  to  tbe  sup- 
posed causes  of  action. 

Replication — That  by  the  deed  of  the 
17th  of  April  1845,  made  between  the 
plaintiff  and  M.  K.  his  wife  of  the 
first  part,  T.  G.  and  R.  B.  of  the 
second  part,  and  R.  H.  of  the  third 
part,  the  plaintiff,  in  consideration  of 
£600,  assigned  the  said  policy  to  R. 
U.,  his  executors,  &c. ;  that  the  money 
was  still  due,  and  that  the  action  was 
brought  by  the  plaintiff  for  the  benefit 
of  the  representative  of  R.  il.  The 
deed  of  the  l?th  of  April  1845,  being 
set  out  upon  oyer,  purported  to  assigi 
to  R.  H.  several  policies  uf  insurance 
in  different  amounts,  the  property  of 
the  plaintiff  and  M.  K.  his  wite,  with 
all  sums  of  money  due  by  vi 
thereof,  "  and  all  advantage  to  be 
had  or  derived  therefrom  respect- 
ively," with  a  proviso,  that  on  th< 
payment  of  £800,  B.  H.  should  re- 


assign the  premises  to  T.  G.  and  R.  B., 
their  executors,  &c.,  in  trust  "  for  the 
plaintiff  and  M.  K.  his  wife,  and  the 
survivor  uf  them,  and  the  executors 
and  administrators  of  such  survivor." 
Held,  upon  demurrer,  that  the  repli- 
cation was  good  ;  that  the  right  to  sue 
upon  the  covenant  in  the  articlea 
of  the  21st  of  December  1844  did 
not  pass  to  the  assignees  under  the 
bankruptcy  of  the  plaintiff,  but  might 
be  sued  for  by  the  plaintiff  for  the 
benefit  of  the  parties  claiming  under 
the  deed  of  the  17th  of  April  1845. 
C.  P.  Kidd  V.  Loughnan  336 

28.  To  adectaralion  in  trespass  for  assault 
andbatteryandfalse  imprisonment,  the 
defendant  pleaded  justification  under 
a  Judge's  jfaf,  and  ca/> ia«  issued  under 
3&4  Fie.  c.  105,  8.2.  The  plaintiff 
replied  that  the  Jiat  'and  capiat  were 
otbained  and  issued  af\er  the  passing 
and  coming  into  operation  of  the  Pro- 
cess and  Practice  Act,  and  that;  no 
writ  of  summons  had  been  sued  out  by 
the  defendant. 

Held,  on  special  demurrer  to  the  re- 
plication, that  it  was  bad,  because  it 
did  not  negative  the  possibility  of  the 
action  having  been  commenced  by 
capiat  ad  respondendum  before  the 
Pr»cess  and  Practice  Act.  E.  Batters 
y.  Wall  349 

29-  Held  alto,  that  the  pica  was.sufficient 
on  a  general  demurrer,  although  it  did 
not  show  affirmatively  that  all  the  con- 
ditions necessary  to  tbund  the  statu- 
tory jurisdiction  of  the  Judge  to  grant 
the,/!al  had  been  complied  with.  Ibid 

30.  Semhle, — The  Court  would  on  mo- 
tion set  aside  e.  fiat  and  capiat  ob- 
tained without  a  writ  of  summons 
previously  sued  out.  Ibid 

31.  Qtuere,  whether  tbe  eopta*  in  such 
acase  is  irregular  only,  or  void  ? 

The  cases  on  the  subject  reviewed.  Ibid 

32.  To  a  plea  of  the  Statute  of  Limita- 
tions the  plaintiff  replied  that  the  tes- 
tator, after  the  passing  of  the  Process 
and  Practice  Act,  had,  in  respect  to 
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the  same  causu  of  nction  u  in  the  de- 
claration mentioned,  sued  out  a  writ 
of  BUmmona  against  the  defendant, 
and  that  within  four  months  Irom  the 
date  of  the  writ,  and  whilst  the  suit 
was  pending,  and  within  six  years 
next  before  its  commencement,  the 
testator  died,  and  thereupon  the  snit 
was  abated ;  that  the  plnintiff,  as  ex- 
ecutrix, within  a  reasonable  time  afler 
the  death  of  the  testator,  sued  out 
against  the  defendant  another  writ  of 
SQUtmons,  with  the  intent  that  the  de- 
fendant might  appear,  and  the  plaintiff 
declare  against  the  defendant ;  that 
the  defendant  appeared,  and  plaintiff 
declared  for  the  aame  causea  of  action 
which  accrued  to  testator  within  six 
years  before  the  eommencement  of  the 
suit.  To  this  the  defendant  rejoined 
the  non-service  of  the  writ,  or  any  ap- 
pearance entered. — Held,  that  such 
reJMnder  was  bad,  as  the  replication 
alleged  matter  sufficient  to  bring  the 
case  within  the  saving  of  the  Statute 
of  Limitations.  Q.  B.  Datoion  t. 
Nath  394 

Practice  in  Pleading. 
See  Bill  of  Pabticularb. 

Setting  abide  Pboceedircs. 

33.  Writ  of  summons  was  in  trespass  on 
the  case  ;  declaration  in  trespnss — ■ 
ffeld,  that  the  declaration  must  be 
set  aside  for  yariance,  under  the  Prac- 
tice and  Process  Act.  £.  Taa^e  v. 
RtUUdffc  22 

34.  A  special  plea  was  filed  to  a  decla- 
ration, and  a  copy  of  the  plea  fur- 
nished, which  was  demurred  to,  and 
notice  of  the  lodgment  of  the  demur- 
rer books  served  on  the  defendant's 
attorney ;  after  each  service  the  plain- 
tiff's attorney  was  served  with  a  no- 
tice, stating  the  demurrer  books  did 
not  correspond  with  the  record,  and 
pointed  out  several  variances;  there- 
upon plaintiff's  attorney  offered  to 
withdraw  the  demurrer  on  payment 
of  costs,  and  being  at  liberty  to  reply 
dc  NOVO,  which  offer  was  not  accepted. 
Held,  that  as  the  oopy  of  the  pleas 
•erT«d  WM  not  a  true  copy,  the  plain- 
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tiff  was  entitled  to  the  terms  proposed 
by  his  notice,  and  also  to  the  coats  of 
a  motion  rendered  necessary  by  the 
declinature  of  his  offer.  Q.  B.  Sher- 
lock V.  Gibbingi  260 

Id.  A  declaration  stated  that  A  had  re- 
covered a  judgment  against  B,  on  foot 
of  which  %fi.fa.  issued  to  the  Sheriff, 
nnder  which  he  seized  B's  goods ; 
that  while  the  Sheriff  was  in  posses- 
sion of  the  goods,  "in  consideration 
that  A  would  direct  the  Sheriff  to  re- 
linquish the  goods  seized  in  execution, 
and  would  abandon  and  forego  the 
execution,"  the  defendant  promiBed 
that  she  and  C  D  would  pay  the  debt 
by  annual  instalments,  and  execute  a 
bond  for  the  amount.  It  then  alleged 
that  the  Sheriff,  by  direction  of  A, 
relinquished  the  goods,  and  averred 
as  breach  non-payment  of  the  money. 
The  second  count  was  to  the  same 
effect  as  the  first,  except  that  the 
breach  assigned  was  the  non-execu- 
Uon  of  the  bond.  At  the  trial  it 
appeared  that  the  defendant  agreed 
to  execute  the  bond  in  question,  "if 
the  keepers  which  were  in  charge  of 
the  goods  were  taken  off,  and  the 
goods  delivered  to  her."  fe/if,  under 
these  circumstances,  that  the  Judge 
was  justified  in  amending  the  decla- 
ration by  stating  in  the  averment  of 
the  consideration,  "  and  would  deliver 
over  the  goods  and  chattels  to  the 
said  defendant,"  and  in  the  averment 
of  performance  the  words,  "  and  did 
then  and  there  deliver  the  said  goods 
and  chattels  to  the  said  defendant." 
CP.    M-Kenna  V.  De  Moleyiu    359 


POOR-LAW. 

See  Pleadiko,  10. 

.  The  appointment  of  officers  by  Boards 
of  Poor-law  Guardians  and  other  acts 
specified  in  the  General  Orders  of 
the  Poor-law  Commissioners,  need  not 
be  under  seal,  if  made  and  authenti- 
cated as  prescribed  by  those  General 
Oid«n ;  nor,  if  m  nude  and  utthen* 
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ticaleJ,  need  the  requisitions  of  tlie 
28th  section  of  the  "  Poor-law  Act " 
(I  &  2  Vic,  c.  56)  be  complied  with, 
where  more  than  three  Gnardiuns  are 
present  and  voting.  E.  Rifan  v. 
The  Guardians  of  the  Poor  of  the 
Kildysart  Union  1 

2.  The  Board  of  Health,  under  12  Vic, 
C  131,  8.  4,  have  no  power  to  retract 
their  approval  of  an  appointment  un- 
der that  Act,  where  it  has  not  been 
obtained  by  fraud  or  under  a  mistake. 

Ibid 

3.  "  I  confess  I  was  forcibly  struck  by 
the  observation,  that  it  was  not  the 
intention  of  the  Legislature,  although 
for  the  convenience  of  suing  and  being 
sued,  they  created  boards  of  guardians 
corporate  bodies,  to  leave  them  to  the 
rigid  rules  which  regulate  the  eon- 
tracts  and  acta  of  corporations  in  ge- 
neral ;  for  the  Act  makes  provision 
for  the  mode  of  their  proceeding  in 
such  cases,  and  also  empowers  the 
Commissioners  to  prescribe  rules  re- 
gulating such :  this  would  therefore 
show  an  intention  on  the  part  of  the  j 
Legislature  to  leave  them  to  the  rules  ' 
so  prescribed,  and  not  to  that  contin- 
gent rule  which  requires  that  the  pro- 
ceedings of  a  corporation  should  be 
attested  hv  their  seal." — Per  Lb- 
FBor,  B.,  Ibid  7 

4.  A  bond,  executed  to  A  B  and  C  D,  in 
their  individual  names  as  paid  officers 
duly  appointed  for  the  purpose  of  car- 
rying into  execution  the  provisions  of 
the  Poor-law  Act,  comes  within  the 
exception  of  the  96th  section  of  that 
Act,  1  &  2  Vic,  c.  50,  and  is  not  lia- 
ble to  stamp  duty.  Q.  11.  Marratl 
and  O'Connor  v.  WaUh  70 

5.  Where,  in  a  rate-book,  under  the 
Poor-law  Acts,  the  rated  person  was, 
under  the  head  "  Occupiers,"  descri- 
bed as  representatives  of  1'.  K  -.^ffeld, 
that  such  description  was  prima  facie 
good  ;  and  any  objection  to  the  rating 
could  only  be  taken  advantage  of  by 
appeal  from  the  rate.  Cr-  Ap.  The 
Queen  Y.  Higgim  213 
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6.  Traversers  were  indicted  and  con- 
victed for  rescuing  goods  and  catde 
distrained  for  poor-rates.  In  the  rate- 
book and  warrant,  the  occupier  was 
described  as  "  J.  Westropp }"  and  evi- 
dence was  given  that  J.  Westropp  had 
died  previous  to  the  issuing  of  the 
warrant,  though  living  at  the  time 
the  rate  was  struck — Held,  that  such 
conviction  was  right,  the  occupier 
being  sufficiently  described  by  tbe  ini- 
tial letter  of  his  Christian-name,  and 
the  rate  being  leviable,  notwithstand- 
ing  the  death  of  the  occupier ;  under 
6  &  7  Vic,  c.  92,  the  rateable  here- 
ditaments were  still  liable.  Cr.  Ap. 
The  Queen  v.  Wettropp  217 

7.  Premises  untenanted  previous  to  and 
at  the  time  of  striking  of  a  poor-rate, 
though  held  by  the  owner  for  the  pur- 
pose of  letting  to  a  tenant,  are  not 
liable  to  be  rated  for  the  relief  of  the 
poor.  Q.  B.  The  Guardiam  of  the 
Limerick  Union  v.  White  630 


Baron  AnAfeme,  by  indenture  dated  the 
19th  of  June  1830,  conveyed  fee-sim- 
ple estates  vested  in  the  wife  to  the 
use  of  the  husband  for  life,  remunder 
to  the  wife  for  life,  remainder  to  their 
children  in  such  shares  and  propor- 
tions as  the  husband  and  wife  should 
appoint,  and  in  default  of  appoint- 
ment, share  and  share  alike.  Tita 
deed  reserved  a  power  to  the  husband 
and  wife  to  appoint  the  said  lands  for 
any  term  of  years,  to  any  person  for 
any  sum  of  money  not  exceeding 
£2000,  or  to  charge  and  incumber 
the  same,  and  the  estates  therebf 
limited,  with  the  payment  of  any  sum 
not  exceeding  £2000,  for  the  use  and 
benefit  of  the  husband;  and  it  was 
thereby  also  agreed  that  it  might  be 
lawful  for  the  husband  and  wife,  b; 
any  deed  under  their  hands  and  seals, 
to  make  any  lease  or  leases  of  all  or 
any  part  of  the  lands  for  any  term 
or  number  of  years,  or  for  any  term  of 
one,  two,  or  three  lives,  with  or  with- 
out covenant  for  perpetual  renewaL 
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Afler.the  execution  of  this  deed  the  hus- 
band and  wife,  by  indenture  of  the 
23rd  of  June  1838,  in  consideration  of 
£1000y  granted  a  portion  of  these 
lands  to  the  plaintiflT,  describing  him 
as  the  mortgagor  of  the  lands,  for  a 
term  of  three  lives  and  thirty-one 
years  in  reVersion  after  the  expira- 
tion of  twenty-ei<j;ht  years  unexpired, 
and  for  such  other  lives  as  should  be 
added  in  pursuance  of  a  covenant  for 
perpetual  renewal,  at  the  yearly  rent 
of  £277|  payable  at  the  determination 
of  twenty-eight  years.  This  lease 
contained  the  usual  power  of  distress 
'  and  re-entry,  a  covenant  for  payment 
of  the  rent,  and  a  covenant  for  per- 
petual renewal  on  payment  of  one 
shilling  as  renewal  fine. 

Held^  that  as  against  the  plaintiffs  claim- 
ing under  this  lease  of  1838,  the  limi- 
tations in  favour  of  the  children  in  the 
deed  of  1 830  were  not  fraudulent  and 
void  within  the  meaning  of  10  Car.  1, 
seas.  2,  c.  3.  Q.  B.  Greene  v. 
O'Kearney  267 

■ 

Held  also,  that  the  lease  of  1 838  was  a 
valid  execution  of  the  power  of  leasing 
contained  in  the  deed  of  1830.     Ibid 

PRACTICE. 
See  Respective  Titles. 

PROCESS  AND  PRACTICE  ACT. 
See  Amendment. 

Consent  for  Judgbient. 
Pleading. 

The  19th  section  of  13  Vic.  c.  18,  ex- 
tends to  cases  in  which  consents  for 
iudgment  have  been  given  in  notions 
of  debt,  as  well  as  where  pleas  of  con- 
fession have  been  given  in  actions 'of 
assumpsit.  The  words  in  the  above 
section,  **  shall  within  the  period  limi- 
ted by  the  practice  of  the  Court  file  a 
plea  of  confession  in  such  action,"  do 
not  confine  the  operation  of  the  section 
to  cases  in  which  the  plea  has  been 
filed  within  ei<;ht  days  from  declara- 
tion.    C.  P.   Watkins  v.  Gemon    76 


RECOVERY.  ^ 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PROXY. 
See  Feme  Covert. 

RAILWAY   COMPANY. 
See  Interpleader. 

1.  Where  a  judgment  is  obtained  against 
a  Railway  Company,  and  execution 
issued  thereon,  to  which  a  return  of 
ntdla  bona  is  made,  the  plaintiff  is 
entitled  to  issue  a  scire  facias  against 
a  shareholder  of  the  Company,  under 
the  36th  section  of  the  Companies 
Clauses  Consolidation  Act.  Q.  B. 
Byrne  v.  Dublin  Sf  Bray  Railway 
Company  392 

2.  Under  the  69th  section  of  the  Railway 
Clauses  Consolidation  Act,  Justices 
have  not  jurisdiction  to  decide  whether 
or  not  there  shall  be  accommodation 
works ;  but  assuming  there  are  to  be 
such,  they  are  only  to  decide  on  their 
kind,  number  and  sufficiency.  Q.  B. 
The  Queen  v.  Waierford  Railway 
Company  580 

RATES  AND  RATING. 
See  Poor-laws. 

Registry  Appeals. 

RECOGNIZANCE. 

Judgment  had  been  recovered  in  an 
action  for  libel  against  R.  B.,  as  the 
"  publisher  and  printer"  of  a  certain 
newspaper.  The  plaintiff  in  that 
action  moved,  pursuant  to  11  C  4, 
and  1  TP.  4,  c.  73,  s.  3,  to  put  the  re- 
cognizance of  M.  S.,  one  of  the  sureties 
for  R.  B.,  in  suit.  The  affidavit  on 
which  the  motion  was  grounded  de- 
scribed R.  B.  only  as  "printer  and 
publisher."  Held,  that  it  should  have 
appeared  by  the  affidavit  that  R.  B. 
was  "  editor,  proprietor  or  conductor" 
of  the  said  newspaper.  E.  Long  v. 
Staunton  330 

RECOVERY. 
See  Fine  and  Recovert. 
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EEGISTRY  APPEALS. 

1.  A  claimant  bad  his  qualification  on 
the  list  of  voters  for  a  borough,  for 
*^  a  house  1 1  George's-lane,  and  a 
house  55  Joy-street;"  and  it  appeared 
be  occupied  in  immediate  succession 
the  two  bouses  for  more  than  twelve 
months  prior  to  the  20tb  of  July 
1852,  and  that  be  still  continued  to 
occupy  the  house  in  Joy-street,  and 
had  paid  all  poor-rates  due  out  of  the 
premises ;  but  in  the  last  rate  for  the 
time  being,  June  1852,  the  Joy-street 
house  was  rated  in  the  name  of 
another  person  than  the  claimant,  at 
the  net  annual  value  of  £12  ;  and  in 
the  previous  rate  (September  1851) 
the  rating  of  the  George's-lane  pre- 
mises was  also  in  the  name  of  another 
person,  at  a  net  annual  value  of  £14. 
On  the  4th  of  August  1852,  the 
claimant  served  notice  on  the  Guar- 
dians of  the  Poor  to  rate  him  by  name 
in  respect  of  the  Joy-street  premises. 
— Heldf  that  it  was  not  necessary  for 
the  claimant,  relying  on  a  successive 
occupation,  to  have  included  in  the 
claim  the  two  sets  of  premises.  Ex.  Ch. 
Agnew,  appellant ;  Reilly^  respond- 
ent  560 

2.  Held  also,  that  the  claim  made  on  the 
4th  of  August  was  made  in  proper 
time,  inasmuch  as  the  claimant  was 
qualified  by  relation  on  the  20th  of 
July,  all  his  rates  being  then  paid. 

Ibid 

3.  A  general  appeal  under  the  statute 
13  &  14  Vie,,  c.  69,  is  not  sufficient ; 
the   precise  point   of   law   appealed 
against  must  be  stated.     Agnew,  ap- 
pellant ;  M' Donald,  respondent  570 

4.  A  person  admitted  a  free  burgess  of 
New  Ross,  after  the  Reform  Act,  and 
not  deriving  by  birth,  servitude  or 
marriage,  does  not  require  a  residence 
in  the  borough  to  qualify  as  a  voter, 
he  not  being  an  honorary  freeman 
within  the  Reform  Act.  Totten- 
ham, appellant ;  Medows,  respond- 
ent 572 
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borough  of  Portarlington  aa  a  £10 
freehold.  Ex.  Ch.  Stanmu^M  ease  475 


REGISTRY  OF  TIIKBER. 

1.  A,  being  owner  in  fee,  demised  certain 
lands  to  B,  reserving  oat  of  tiie  de- 
mise, inter  alia,  **  all  timber  'and 
other  trees  both  above  and  atder 
ground  ;"  and  the  indenture  con- 
tained a  covenant  by  B  that  he  woiild 
"  uphold,  sustain,  and  keep  all  the 
houses,  &c.,  plantation  of  trees^  and 
other  improvements  whatsoever,  that 
now  are,  or  at  any  time  hereafter 
during  the  said  demise  shall  be,  built 
or  made,"  &c. 

Held,  that  notwithstanding  such  cove- 
nant, the  lessee  had  a  property  in  the 
trees  planted  by  him  during  the  term, 
if  such  were  re^^stered,  pursuant  to 
the  23  &  24  G.  3,  c.  39.  Q.  B. 
MountcasheU  v.  O'Neill  436 

2.  The  1st  section  of  that  statute  enacts, 
that  any  tenant  for  life  or  lives,  by 
settlement,  dower,  courtesy,  jointure, 
lease,  or  ofiice,  civil,  military  or  eccle- 
siastical, impeachable  of  waste,  or  any 
tenant  for  years  exceeding  fourteen 
years  unexpired,  who  shall  plant 
timber  trees,  shall  be  entitled  to  cut 
same.  And  by  section  2  it  is  provided 
that  the  tenant  so  planting  shall  lodge 
an  affidavit  and  give  notice  in  the 
form  following. — [It  then  set  out  a 
form]. — Held,  that  all  the  persons 
enumerated  in  the  1st  section  were 
entitled  to  the  privilege  thereby  grant- 
ed, and  that  the  form  of  affidavit 
thereby  given  might  be  moulded  to 
suit  the  nature  of  the  tenancy  of 
each  person  so  registering. — [Xe- 
FROT,  C.  J.,  dissentiente'].  J  bid 

3.  The  lessee  gave  notice  of  eight  separate 
plantings,  and  in  seven  of  these  the 
affidavit  of  registry  was  made  by  the 
agent  of  the  lessee,  not  by  the  lessee 
himself. 


Held,  that  such  affidavit,  made  by  the 
tenant,  stewanl  or  agent,  was  suffi- 
cient, the  words, ''  in  form  following,** 
5.  There   is  no  such  franchise  in  the  !      in  the  2nd  section  of  the  Act,  being 


1 
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merelj  directory, — [LErmoT,  C,  J., 
ditsenHenttJ] — Ex.  Cb.  Mounieaihell 
T.  O'lftiH  436 

4.  Th«  affidavit  as  to  one  planting  was 
sworn  by  the  tenant  himself,  but  the 
trees  planted  were  stated  to  be  on  two 
denominations  of  land,,  without  spe* 
cifying  the  quantity  on  each;  both 
were  held  under  the  same  landlord, 
and  the  tenure  of  the  second  denomi- 
nation did  not  appear. 

Held,  that  such  affidavit  was  bad,  and 
the  registry  insufficient — \Diuenti- 
emibus,  Chahptor,  J.,  and  Per- 
SIN,  J.]  Ibid 

2.  In  another  affidavit,  two  denominations 
of  land  were  also  comprised,  but  they 
were  held  under  different  landlords, 
and  the  number  of  trees  planted  on 
each  was  lumped,  and  the  quantity 
planted  on  each  was  not  specified. 

Htld,  such  an  affidavit  was  bad,  and  the 
registry  insufficient.  Ibid 

RELEASE. 
See  CoTENAitT. 
Fleadiho,  4. 

RENEWABLE    LEASEHOLD 
CONVERSION  ACT. 
See  Replbvih. 


RENT. 
See  Shekiff,  3. 

REPLEVIN. 
See  Distress. 

1.  The  statute  14  &  IS  Vte^  c.  20  (ex- 
tending the  remedies  provided  by  the 
Renewable  Leasehold  Conversion  Act 
for  the  recovery  of  fee-farm  rents 
under  that  Act  to  all  other  fee-farm 
rents,  and  to  other  rents  in  Ireland, 
reserved  upon  grants  of  land,  in  which 
the  grantor  has  no  reversion),  applies 
to  a  replevin  proceeding  at  the  time 
of  the  statute.  C.  P.  Major  v. 
Barton  26 

2.  ProtKcdings  in  replevin  stayed  after 
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avowries  filed,  upon  payment  of  tlie 
costs  of  the  action  and  distress,  and 
costs  of  the  application,  and  deliver- 
ing up  the  bail  bond  to  be  cancelled, 
there  being  no  special  damage  aver- 
red in  the  declaration.  Q.  B.  Matut- 
tell  V.  Purcell  229 

3.  The  goods  of  several  nndertenanta 
were  seized  by  the  head  landlord 
under  distress  for  rent  due  by  the 
middleman,  but  were  afterwards  re- 
stored to  their  owners  on  a  replevin 
issued  by  him. 
The  undertenants  having  subsequently 
sued  out  writs  of  replevin  and  sum- 
monses in  replevin,  pursuant  to  the 
13  Kic,  c  18,  in  respect  of  the  same 
seizure,  thu  Court  directed  the  pro- 
ceedings to  be  set  aside.  C.  P.  Barry 
V.  Purcell  373 

4i  The  writ  of  replevin  does  not  apply 
where  the  goods  seized  are  in  (he 
plaintiff's  possession  at  the  time  of 
the  bsning  of  the  writ.  Ibid 

5.  In  proceedings  in  replevin  under  13 
Vie.,  c  18,  the  plaintiff  b  bound  both 
to  serve  the  writ  of  summons  in  re- 
plevin, and  also  to  sue  out  the  writ  of 
replevin.  Ibid 

RESIDENCE. 
See  Civil-bill. 

REVERSION. 
.See  EsTOFPEL. 
Pleadino,  4. 
RIGHT  OF  ENTRY. 
See  Ejectuekt. 

SCIRE  FACIAS. 
See  Service  of  PbAcess,  3. 

Setting  aside  Proceedinqs. 
Venue  5. 

1.  "Where  an  order  by  the  Court  of  Chan- 
cery under  the  13, 14  Vic.  c.  60,  s.  35, 
vesting  a  judgment  in  new  trustees, 
this  Court  will  permit  the  new  trustees 
to  issue  a  teire  facias  upon  such  judg- 
ment.    £.  Hartley  v.  BUnnerhattet 

188 

2.  In  a  case  in  which  a  writ  of  leirt 
facia*  was  directed,  under  the  17Iat 

General  Order,  to  the  Sheriff  <tf  Long- 


SCIRE  FACIAS. 

ford,  where  defendant  resided,  the 
officer  refused  to  issue  the  jury  process, 
&c,y  to  the  Sheriff  of  Duhlin,  on  the 
ground  that  the  direction  of  the  writ 
determined  the  venue  of  the  action  or 
place  of  trial.  The  Court  ordered  that 
the  plaintiff  be  at  liberty  to  file  a  sug- 
gestion that  it  was  more  convenient  to 
have  the  case  tried  in  Dublin,  and  that 
the  officer  should  therefore  issue  the 
jury  process,  &c.  E.  Gilhuiy  v. 
O'Neill  159 

3.  SemblCf  that  the  New  Rules  only  refer 
to  the  service  of  the  writ,  and  do  not 
affect  the  old  practice  as  to  the  venue. 

Ibid 

4.  Where  a  judgment  was  obtained  by 
warrant  of  attorney  on  a  bond  con- 
ditioned for  the  payment  of  advances 
to  a  Banking  Company,  and  a  scire 
facias  was  issued  thereon,  suggesting 
in  the  body  of  the  scire  facias  breaches 
of  the  condition,  and  judgment  was 
obtained  on  this  scire  facias  for  want 
of  plea,  the  Court  refused  to  set  it 
aside  as  irregular.  Q.  B.  Montgomery 
V.  Byrne  235 

6.  Semble — Such  objection  would  be  good 
on  demurrer,  the  statute  9  W,  3,  c. 
10,  only  authorising  the  embodying  in 
the  writ  the  suggestion  of  breaches 
where  a  previous  suggestion  had  been 
filed  on  the  roll  of  the  j  udgment.   Ibid 

6.  Where  a  judgment  is  obtained  against 
a  Railway  Company,  and  execution  is- 
sued thereon,  to  which  a  return  of 
nulla  bona  is  made,  the  plaintiff  is 
entitled  to  issue  a  scire  facias  against 
a  shareholder  of  the  Company,  under 
the  36th  section  of  the  Companies 
Clauses  Consolidation  Act.  Q.  B. 
Byrne  v.  Dublin  and  Bray  Railway 
Company  392 

SECURITY  FOR  COSTS. 

1.  The  Court  will  not  compel  an  insolvent 
to  give  security  for  costs  in  an  action 
by  him  against  his  assignees,  where  it 
appears  to  be  brought  bona  fide  for 
the  purpose  of  trying  a  substantial 
question  of  property.  C.  P.  Delahay 
V.  Kelly  34 
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2.  A  sea-faring  man,  occasionally  resi- 
dent in  this  country,  will  not  be  re- 
quired to  give  security  for  costs  in  an 
action  brought  by  him.  Q.B.  Con- 
way V.  Wilson  47 

3.  Notice  of  motion  for  plaintiff  to  give 
security  for  costs  is  late  after  the  time 
for  pleading  has  expired,  and  a  certi- 
ficate of  no  plea  ordered  in  the  office. 
£.    Leckham  v.  Gresham  139 

4.  Where  the  plaintiff's  attorney,  in  reply 
to  a  notice  requiring  security  for  costs, 
undertook  to  meet  the  defendant's 
attorney  at  the  office  of  the  Master 
of  the  Court,  for  the  purpose  of  mea- 
suring the  security,  and  afterwards 
attended  pursuant  to  such  undertaking, 
but  the  defendant's  attorney  did  not 
attend,  in  consequence  of  which  the 
amount  of  the  security  was  not  mea- 
sured ;  the  declaration  having  been 
filed,  and  the  rule  for  judgment  en- 
tered, the  Court,  under  the  above  cir- 
cumstances, refused  an  order  to  com- 
pel the  plaintiff  to  give  security  for 
costs.     C.  P.  Bateman  v.  Sneyd  376 

SERVICE  OF  PROCESS. 
See  SciBE  Facias. 

1.  On  an  application  to  substitute  service 
under  the  9th  section  of  13  Vic.  c.  18, 
on  the  ground  that  the  defendant  is 
resident  out  of  the  jurisdiction,  it  is  not 
necessary  that  the  affidavit  in  support 
of  the  motion  should  state  that  the  de- 
fendant has  not  been  personally  served 
with  the  writ  of  summons,  and  has  not 
appeared  according  to  the  exigency 
thereof.     C.  P.  Nolan  v.  Fitzgerald 

79 

2. 'An  order  that  service  upon  Messrs. 
A  and  B  (partners)  shall  be  deemed 
good  service  upon  the  defendant,  is 
not  complied  with  by  serving  one  of 
those  partners  at  a  place  which  is  not 
their  place  of  business.  Ibid 

3.  A  scire  facias  having  issued  to  revive 
a  judgment  against  the  heir  and  ter- 
retenants  of  A,  the  Sheriff  served  B 
the  heir  with  a  notice  requiring  him 
to  appear  on  the  return  of  the  writ, 
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and  show  cause  according  to  its  tenor, 
but  neglected  to  serve  anjcopj  of  the 
scire  fdcitu  pursuant  to  the  171st 
General  Order.  Held^  under  these 
circumstances,  that  the  Court  would 
not  on  motion  set  aside  the  Sheriff's 
return  of  fctre/ect,  more  particularly 
as  in  case  a  new  writ  should  issue, 
the  judgment  would  be  barred  by  the 
Statute  of  Limitations.  C.  P.  Mar- 
key  V.  Dowdall  117 

SETTING  ASIDE  PROCEEDINGS. 
See  Service  of  Process. 

Suggestion  of  Breaches. 

Verdict. 

Warrant  of  Attorney. 

1.  Writ  of  summons  was  in  trespass  on 
the  case ;  declaration  in  trespass.  Held^ 
that  the  declaration  must  be  set  aside 
for  variance,  under  the  Practice  and 
Process  Act.  E.  Taaffe  v.  Rut- 
ledge  22 

2.  Held  alsOf  that  the  writ  could  not  be 
amended  under  the  3rd  section  of  that 
Act,  even  though  the  Statute  of  Limi- 
tations might  be  pleaded  to  a  new 
action.  Ibid 

3.  A  defendant  craved  oyer  of  letters 
testamentary,  and  omitted  to  set  out 
the  will,  only  stating  the  certificate  of 
the  ordinary.  Held,  that  such  pro- 
ceedings were  irregular,  and  would  be 
set  aside  on  motion.  Q.  B.  Exors. 
Collins  V.  O'MuUane  65 

4.  An  arrest  under  a  ca,  sa,y  marked  for 
£18.  Is.  5d.  the  amount  of  the  judg- 
ment, where  there  was  less  than  £10 
actually  due  at  the  time  the  ea.  sa. 
issued,  is  illegal,  and  the  defendant 
will  be  discharged.  E.  Lessee  Shuld- 
ham  V.  Boles  140 

5.  The  writ  is  void,  and  will  be  set  aside 
(no  fact  being  in  dispute)  without 
further  application,  although  that 
£anned  no  part  of  the  conditional 
order,  which  was  simply  for  the  dis- 
charge of  the  defendant  from  cus- 
tody. Ibid 

6.  The  goods  ofjj  several  undertenants 
were    seized  by   the   head    landlord 
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under  distress  for  rent  due  by  the 
middleman,  but  were  afterwards  re- 
stored to  their  owners  on  a  replevin 
issued  by  him. 

The  undertenants  having  subsequently 
sued  out  writs  of  replevin  and  sum- 
monses in  replevin,  pursuant  to  the 
1 3  Vic,  c.  1 8,  in  respect  of  the  same 
seizure,  the  Court  directed  the  pro- 
ceedings to  be  set  aside.  C.  P.  Barry 
V.  Purcell  373 

SHAREHOLDER. 
See  Railway  Cobipant. 
Scire  Facias. 

SHERIFF. 
See  Arrest. 
Pleading. 
Service  of  Process. 

1.  Goods  were  seized  under  a  Ji.  fa. 
by  the  Sheriff,  in  the  house  of  A.  B 
and  C  having  claimed  the  goods,  the 
Sheriff  applied  under  the  Interpleader 
Act,  9  &  10  Km?.,  c.  64,  when  it  was 
ordered  by  the  Court  that  an  issue 
should  be  tried  between  B  and  the 
execution  creditor ;  and  the  latter  de-  < 
clining  to  take  any  issue  with  C,  the 
goods  claimed  by  him  were  directed 
to  be  restored.  The  issue  between  B 
and  the  execution  creditor  terminated 
in  a  compromise,  pursuant  to  which 
the  goods  were  sold.  B  having  ap* 
plied  that  the  Sheriff  might  pay  over 
to  him  the  money  in  his  hands,  a  re- 
ference was  granted  (C  appearing  on 
the  motion)  to  ascertain  the  expense 
incurred  by  the  Sheriff  in  keeping  the 
goods,  and  also  certain  cattle,  the  pro- 
perty of  C. — Held^  that  under  these 
circumstances  the  Court  could  not  stay 
an  action  of  trespass  brought  by  C 
against  the  Sheriff,  but  might  confine 
the  cause  of  aetion  to  acts  of  unneces- 
sary violence  not  incidental  to  the 
original  seizure.  C.  P.  Beering  and 
0*Hara,  Executors  of  Gildea,  v. 
Mahon  25 

2.  A  defendant,  arrested  under  a  writ  of 
ea.  sa.,  is  not  liable  to  be  detained  in 
custody  until  the  Sheriff's  poundage 


SHERIFF. 
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be  paid,  after  tendering  the  amount  i 
and  costs  of  the  judgment.^ — [^Cowper 
V.  Goold  (2  Jo.)  dissented  from.] — 
Q.  B.     Chadwiek  v.  Atkinson        37 

3.  A  Sheriff,  under  a  writ  of  JierifaciaSj 
having  seized  growing  crops,  the 
plaintiff  in  the  execution  declined  to 
pay  the  landlord  a  yearns  rent  claimed 
out  of  the  premises,  and  thereupon 
the  Sheriff  abandoned  the  seizure  and 
returned  nulla  bona. — Held,  that 
growing  crops  are  "  goods  and  chat- 
tels" within  the  meaning  of  the 
9  Anne,  c.  8,  and  that  the  Sheriff  was 
justified  in  not  selling  unless  the  exe- 
cution creditor  satis6ed  the  landlord 
for  the  rent.    Q.  B.  Allen  v.  Lloyd  53 

4.  In  an  action  on  the  case,  against  a 
Sheriff  for  a  false  return  of  non  est 
inventut,  the  measure  of  damages  is 
the  actual  value  of  the  custody  to  the 
plaintiff,  and  it  lies  on  the  plaintiff  to 
give  some  evidence  from  which  the 
jury  may  calculate  that  value,  inde- 
pendently of  the  amount  in  the  writ. 
E.  .  Cahill  V.  Vemer  549 

5.  Where  the  jury  have  found  their  ver- 
dict on  a  wrong  principle,  the  Court 
will  set  it  aside  and  direct  a  new 
trial.  Ibid 

6.  The  indorsement  on  the  writ  descri- 
bed the  defendant  in  the  execution  as 
'*  residing  with  his  mother  near  the 
town  of  Carrickmacross,  in  the  county 
of  Monaghan." — Held,  a  sufficient  de- 
scription, inasmuch  as  the  Sheriff  made 
no  objection  to  it  on  receiving  the 
writ,  and  showed  by  his  return  that 
he  was  in  no  doubt  as  to  the  person. 

Ibid 
STAMP  DUTY. 

1.  A  bond,  executed  to  A  B  and  C  D  in 
their  individual  names,  as  paid  officers 
duly  appointed  for  the  purpose  of  car- 
rying into  execution  the  provisions  of 
the  Poor-law  Act,  comes  within  the 
exception  of  the  96th  section  of  that 
Act,  1  &  2  Ftc,  c.  56,  and  is  not  lia- 
ble to  stamp  duty.  Q.B.  Marratt 
and  O'Connor  v.  Walsh  70 

2  .Semble — On  a  writ  of  inquiry  in 
pnrsoance  of  a  suggestion  of  breaches, 


the  bond  on  which  the  judgment  is 
entered  may  be  objected  to  for  want 
of  a  stamp.  Ibid 

3.  An  annuity  was  granted  to  M.  F.  for 
his  life,  payable  out  of  the  consolidated 
fund.  He,  by  dee3,  assigned  said  an- 
nuity for  value  to  D.  J.,  to  hold  to 
D.  J.,  his  heirs,  executors,  administra- 
tors and  assigns,  for  the  life  of  M.  F. 
On  the  death  of  D.  J.,  intestate,  in 
1813,  the  said  annuity  was  treated  as 
personalty,  and  divided  in  equal  shares 
amongst  the  next-of-kin — Held,  that 
the  legacy  duty  did  not  attach  upon 
this  annuity  under  the  provisions  of 
the  Stamp  Act,  54  G.  3,  c.  92.  E. 
Regina  v .  Norreys  414 

STATUTES. 

PABTICUIiAR   STATUTES   CITKD   AND 
COMMENTED    ON. 

10  Car,  1,  sess.  2,  c.  3.  Fraudulent  Con- 

veyance     267 
9  1^.  3,  c  10.     Suggestion  of  Breaches 

230 
The  provisions  of  this  statute  are  man- 
datory,  and    cannot    be  waived  by 
agreement  between  the  parties.  Q^  B. 
Montgomery  v.  Byrne  230 

This  statute  only  authorises  the  embo- 
dying in  the  writ  the  suggestion  of 
breaches,  when  a  previous  suggestion 
has  been  filed  on  the  roll  of  the  judg- 
ment.   Ibid  235 

4  &  5  Anne,  c.  16.     Attornment      201 
6  Anne,  c.  7.     Sheriff's  Fees  38 

9  Anne,  c  8.     Sheriff —  Landlord   and 

Tenant  58 

1 1  Anne,  c.  2.     Landlord    and  Tenant 

588 
11  ^Iniie,  c.  11.    Ejectment  125 

4  G^.  1,  c.  5.     Ejectment  120 
8  6r.  1,  c.  2.     Ejectment  120 

5  G.  2,  c.  4.    Landlord  and  Tenant  588 
25  G.  2,c.  13.    Landlord    and   Tenant 

369 
5  &  6  6.  3,  c.  20.    Charitable  Instita- 

tions  386 

23  &  24  G.  3,  c.  39.     Registry  of  Tim- 
ber 436 
28  G.  3»c.  31.  Judgment  of  Nonsuit  197 
54  G.  3,  c.  92.    Stamp  Act  414 
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56  O,  3,  c.  88.    Growing  Crops         54 
9  G.  4,  c.  14.    Limitation  94 

11  (r.  4  &  1  FF.  4,  c.  73.     Recognizance 

330 
4  &  5  FT.  4,  c.  22.     Apportionment  372 

4  &  5  FT.  4,  c.  92.    Fines  and  Recove- 

ries 163 

1  &  2  Vic.,  c.  56.     Poor-law  1,  70 

1  <&  2  Ftc,  c.  1 10.     Principal  and  Surety 

579 
3  &  4  Vic,  c.  105.     Pigot's  Act      103, 

349,  364 

5  &  6  Fife,  c.  89.     Drainage  Acts    590 

6  &  7  Vic,  c.  92.     Poor-laws  217 

7  &  8  ViCy  c.  106.     Malicious  Injury 

405 

8  Vic,  c.  16.     Companies  Clauses  Con- 

solidation Act       392 

8  &  9  Vic,  c.  20.     Railways  580 

9  Vic,  c.  4.     Drainage  Act  590 
9  &  10  Vic,  c.  64.     Interpleader  25,  84, 

129 
9  &  1 0  Vic,  c.  93.     Lord  Campbell's  Act 

219 

The  object  of  the  3rd  section  of  this  sta- 
tute was  to  prohibit  different  actions 
being  brought  in  respect  of  the  same 
casualty  to  the  same  person;  not  to 
prohibit  the  representatives  of  each 
person  from  maintaining  a  separate 
action.  C.  P.  Henderson  v.  Leyces- 
ter  219 


9  &  10  Vic,  c.  111.     Growing  Crop 

Notice  of  Distress 
54,  129 

10  &  11  Vic,  c.  79.     Drainage        597 

11  &  12  Vic,  c.  28.    Arrest         -    140 

12  Vic,  c.  131.    Board  of  Health        1 
12  &  13  Vic,  c.  77.     Incumbered   Es- 
tates 32 

12  &  13  Vic,  c.  105.     Distress  29 

13  Vic,  c.  18.    Process   and  Practice, 

22,  76,  375,  394 
13  &  14  Vic,  c.  60.  Trustee  Act  139 
13  &  14  Vic,  c.  69.     Registry  Act  561 

13  &  14  Vic,  c.  89.     Chancery  Regula- 

lation  Act    226 

14  &  15  Vic,  c.  19.     Criminal  Law  21 1 
14  &  15  Vic,  c.  20.     Fee-farm  Grants — 

Landlord*s  Rent 

29,56 

14  &  15  Vic,  c.  25.     Emblements    56, 

406 
14  &  15  Fife.,  c.  57.    Civil  BiU        380  ' 


SUGGESTION,  &c. 

STAYING  PROCEEDINGS. 
See  Consolidation  of  Actions. 
Sheriff. 

1.  Where  an  action  is  brought  against 
an  administrator,  and  pending  that 
action  a  cause  petition  is  filed  to  ad- 
minister the  assets  of  the  deceased, 
the  Court,  under  the  provisions  of  the 
Chancery  Regulation  Act,  stayed  the 
proceedings;  but  in  such  case  the 
costs  of  the  proceedings  at  law  will 
not  be  allowed.  Q.  B.  Moriarty  v. 
Moriarty  226 

2.  Proceedings  in  replevin  stayed  after 
avowries  filed,  upon  payment  of  costs 
of  the  action  and  distress,  and  costs 
of  the  application,  and  delivering  up 
the  bail  bond  to  be  cancelled,  there 
being  no  special  damage  averred  in 
the  declaration.  Q.  B.  Maunseil  v. 
Purcell  229 

STOPPAGE  IN  TRANSITU. 
See  Trover. 

SUBMISSION. 
See  Award. 

SUBSTITUTION  OF  SERVICE. 
See  Service  of  Process. 

SUGGESTION. 
See  Scire  Facias. 
Venue. 

SUGGESTION  OF  BREACHES. 
See  Evidence. 
Stabif  Duty. 

In  the  condition  of  a  bond,  reciting  that 
the  defendant  kept  an  account  with 
and  discounted  bills  of  exchange  and 
other  securities  with  a  Banking  Com- 
pany, was  contained  an  agreement 
that  if  W.  B.  (the  defendant)  and  A. 
G.,  or  either  of  them,  their  heirs,  &&, 
should  satisfy  and  pay  such  sums  of 
money  as  they  might  be  indebted  in 
to  the  Banking  Company  for  advances, 
then  the  bond  was  to  have  no  efiTect ; 
and  there  was  also  a  proviso,  that  it 
might  be  lawful  for  the  Banking 
Company  to  enter  judgment  on  the 
bond  by  virtue  of  a  warrant  of  attor- 
ney, and  sue  out  execution  on 


SU66ESTI0X,  4e- 

jodgment  for  the  amount  of  such  sums 
as  should  apiiear  by  the  books  of  the 
Company  to  be  due  and  owing  by  the 
obligors  or  either  of  them,  without 
filing  any  suggestion  of  breaches  upon 
the  bond.  Ttie  defendant  was  arrested 
00  a  CO.  #a.,  issued  on  foot  of  a  judg- 
ment so  entered,  without  any  sugges- 
tion of  beeaches  being  filed. 

ffeU  that  the  execution  was  irre- 
gular, such  case  coming  within  the 
provisions  of  the  statute  9  ^*  3, 
c  10,  and  requiring  a  suggestion  of 
breaches.  Q.  B.  Montgomery  v. 
^fme  230 

2.  Held  also,  that  the  provisions  of  the 
statute  are  mandatory,  and  cannot  be 
waived  by  agreement  between  the 
parties.  Ibid 

Delaeour  v.  Murphy  (13  Ir.  Law  Rep. 
195)  foUowed. 

3.  Where  a  judgment  was  obtained  by 
warrant  of  attorney  on  a  l)ond  condi- 
tioned for  the  payment  of  advances 
to  a  Banking  Company,  and  a  scire 
facias  was  issued  thereon,  su<rgesting 
in  the  body  of  the  scire  facias  breaches 
of  the  condition,  and  judgment  was 
obtained  on  this  scire  facias  for  want 
of  plea,  the  Court  refused  to  set  it 
aside  as  irregular.  Ibid 

4.  Semble. — Such  objection  would  be 
good  on  demurrer,  the  statute  [)  W,  3, 
c.  10,  only  authorising  the  cml)odying 
in  the  writ  tlie  su^<^i*stion  of  bn^aches 
where  a  previous  suggestion  had  l>een 
filed  on  the  roll  of  the  judgment. 
Ihid.  236 

6.  A  and  B  entered  into  a  joint  and 
several  bond,  with  warrant  of  attor-  ' 
ney  to  confess  judgment  thereon.  Tlie 
bond  was  a  simple  money  bond,  but  j 
the  warrant  of  attorney  referred  to  ! 
the   provisions   of  an   annuity   deed 
executed  contemporaneous  therewith. 
By  this  deed,  A  granted  an  annuity 
to  the  plaintiff,  chargeable  on  certain 
lands  in  the  deed  named ;  and  it  was 
thereby  agreed  that  if  any  gale  of  this 
annuity  should  be  in  arrear,  it  should 
bear  interest,   and    that    a  receiver 
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should  be  appointed ;  and  in  case  he 
should  be  interfered  witli  in  receipt  of 
the  rents,  or  in  case  sumo  sliould  bo 
insufficient,  that  plaintiff  might  pro- 
ceed under  the  powers  conferred  by 
the  deed  or  the  judgment  collateral 
therewith.  Three  gales  of  the  annu- 
ity being  in  arrear,  plaintiff  issued 
execution  without  a  previous  assign- 
ment of  breaches.  Held^  that  such 
execution  was  irregular,  and  oujrht  to 
be  set  aside.     Q.  B.     Ryan  v.  Massy 

642 
SUMMONS. 
See  Writ  of  Summons. 

SURETY. 
See  Bankrupt. 

Kecognizanck. 

SURllKNDHK. 
See  Ejkctmknt. 

SURVIVOR. 
See  Annuity. 

SUSPENSION  OF  ACTION. 

Assumpsit  on  a  promissory  note.  Flea 
— general  issue.  The  defence  at  the 
trial  was — first,  that  certain  costs  due 
to  the  defendant  were  by  detnl  as- 
signed by  liim  to  the  plaintiff  as  a 
security  for  the  debt,  and  thereby  on 
the  face  of  the  deed,  altliough  there 
were  no  express  words  to  tliat  effect, 
the  right  of  acti.jn  was  suspended  by 
operation  of  law  until  the  security 
given  by  the  d(*ed  had  failed.  Se- 
condly, that  prior  to  the  execution  of 
the  deed,  and  on  the  faith  of  which  it 
was  executed,  a  parol  ap^reoment  was 
entered  into  that  all  proceed in;zf*  on 
foot  of  the  promissory  note  should  be 
susp(*nded  until  the  security  given  by 
the  deed  had  failed. 

Held — First,  that  the  right  of  action 
was  not  suspended  by  operation  of 
law. 

Secondly — That,  assuming  the  parol 
amreement  to  be  admissible  in  evi- 
dence,  it  would  not  suspend  the  right 
of  action.    E.    Mostyn  y.  Duffy  3\9 

"  A   right   of  action    once  suspended 


686 


TENANT,  &fi. 


18  for  ever  extinguished."  Per  Le- 
FBOY,  B.    £.   MosfynY.Duffp  329 

Suspension  existing  without  extin- 
guishment, as  in  the  case  of  bills  of 
exchange,  is  '  an  exceptional  case, 
founded  on  the  exigencies  of  mer- 
cantile transactions."  Per  Penne- 
lrATHBR,B.  Ibid.  328 

TENANT  AT  WILL. 
See  Estoppel. 
Pleading. 

TENDER. 
See  Pleading,  6. 

TIMBER. 
See  Affidavit. 

Registry  of  Timber. 


TRESPASS. 
See  Pleading. 

Setting     aside 

INGS. 

Sheriff. 


Proceed- 


TROVER. 
See  Pleading,  2. 

i.  A,  a  Scotch  distiller,  had  consign- 
ed ten  puncheons  of  whiskey  to  B, 
an  Irish  spirit  dealer,  residing  in 
Newry.  With  the  consignment,  A 
sent  to  B  an  invoice  of  the  whiskey, 
and  a  delivery  order,  directed  to 
the  collector  of  excise  at  Newry. — 
The  latter  document     ran   thus  : — 

•*  Sir — ^Receive  the  duty,  and  deliver  to 
the  order  of  B  the  undermentioned 
ten  casks  of  British  plain  spirits, 
warehoused  at  Newry  on  the  20th 
of  April  1850,  by  A  and  Co.,  &c. 
(Sijrned)  A  and  Co."  B  lodged  the 
delivery  order  with  the  storekeeper 
of  the  excise,  and  removed  six  of  the 
ten  casks,  having  paid  the  duty  on 
them,  but  no  transfer  of  the  whiskey 
was  made  to  the  name  of  B  in  the 
excise  books.  B  afterwards  became 
bankrupt,  and  A  transferred  the  four 
puncheons  which  remained  in  the 
excise  stores  to  C,  who  paid  the  duty 
on  them  and  removed  them.  Trover 
having  been  brought  by  the  assign 


VENUE. 

of  the  bankrupt  for  these  four  icasks ; 
Heidf  that  the  possession  was  trans- 
ferred from  the  vendor  to  the  vendee 
by  the  lodgment  of  the  delivery  order, 
without  any  transfer  in  the  books  of 
the  excise,  and  that  the  right  of  stop- 
page in  transiiu  by  the  unpaid  vendor 
was  therefore  gone.  £.  Orr  y. 
Murdoch  9 

2.  Held  alsOf  that  the  payment  of  the 
doty  by  the  vendee  was  not  a  condi- 
tion precedent  under  the  delivery 
order.  Ibid 

TRUSTEE. 
See  Ejectment,  1. 
Scire  facias. 

Where  an  order  by  the  Court  of  Chan- 
cery under  the  13  &  14  Ftc.,  c.  60, 
8.  35,  vesting  a  judgment  in  new 
trustees,  this  Court  will  permit  the 
new  trustees  to  issue  a  ecirer  facUu 
upon  such  judgment.  E.  Hartley  v. 
BlennerkaeeeU  138 

UMPIRE. 
See  Arbitration. 

USE  AND  OCCUPATION. 
See  Pleading,  12. 
Venue,  6. 


VARIANCE. 
Sec  Pleading,  33. 
Setting     aside 

INGS. 

VENUE. 


Pbocbed- 


1.  Venue  may  be  changed,  in  debt  for 
use  and  occupation.  Gore  v.  Gore 
(Smythe'sR.  244)  overruled.  £.  Eari 
of  Orkney  v.  Dwyer  23 

2.  In  a  case  in  which  a  writ  of  ecire 
facias  was  directed,  under  the  171st 

General  Order,  to  the  Sheriff  of  Long- 
ford, where  defendant  resided,  the 
officer  refused  to  issue  the  jury  pro- 
cess, &c.,  to  the  Sheriff  of  Dublin,  on 
the  ground  that  the  direction  of  the 
writ  determined  the  venue  of  the 
action  or  place  of  trial.  The  Court 
ordered  that  the  plaintiff  be  at  liberty 
to  file  a  suggestion  that  it  was  more 
convenient  to  have  the  case  tried  in 


VENUJ;. 

Dublin,  ftod  that  the  officer  ihonld 
therefore  iuue  the  jniy  prooeas,  &c. 

3.  Sem&le,  that  the  New  Rul«a  onl^ 
refer  to  the  service  of  the  writ,  and 
do  not  affect  the  old  practice  as  to  the 
veDue.    E.     GiUufy  v.  O'JfeiU   159 

4,  In  tcire  faeiai  the  Court  will  not 
allow  a  suggestion  to  be  entered  on 
the  record,  for  the  purpose  of  chang- 
ing the  venue,  unless  upon  an  affida- 
vit, showing  that  the  trial  can  be 
more  convenientlr  bad  in  some  other 
place.    C.  P.     Btame  v.   Baydon 

225 
d.  This  Court  will  not  allow  a  sugges- 
tion to  be  entered  on  the  record  to 
change  the  venue  in  an  action  of  teire 
faeifu  !  the  venue  in  such  action 
should  be  where  (he  original  judgment 
was  entered,  viz.,  county  of  the  city 
of  Dublin.  Brew  v.  O'Brien  (a  Ir. 
Com.  Law  Rep.  159)  diaapproved  of. 
Q.  B.     Kearte  v.  Drevi  646 

6.  In  en  action  of  debt  for  use  and  occu- 
pation, the  venue  may  be  changed 
upon  the  common  affidavit.  U.  P. 
CoUege  of  Phyticiant  y.  Power  648 

vp:rdict. 

A  plaintiff,  not  being  prepared  to  go  to 
trial  pursuant  to  his  peremptory  under- 
taking, in  consequence  of  the  absence 
of  a  material  witness,  applied  to  the 
Judge  at  KisiPriua  for,  and  obtained, 
a  postponement  until  the  Sittings  of 
the  Consolidated  Nisi  Frius  Court  in 
the  next  Teroi.  The  plaintiff  did  not 
proceed  to  trial  until  the  Sittings  after 
the  next  Term,  when  the  defendant 
objected  to  the  case  being  proceeded 
with,  as  he  was  entitled  to  judgment 
absolute  as  in  case  of  nonsuit.  The 
Judge  having  allowed  the  case  to  go 
on,  the  defendant  disappeared,  and 
theie  was  a  verdict  for  the  plaintiff. 
On  motion  to  set  aside  the  verdict, 
and  for  judgment  as  on  a  nonsuit; 
Held,  the  verdict  should  be  set  aside, 
and  that  plaintiff,  in  not  going  to  trial 
in  Term,  or  having  applied  to  enlarge 
the  time,  was  guilty  of  neglect  within 
the  statute  28  G.  3,  c.  31,  s.  2.    No 


rule  on  the  other  put  of  the  motion. 
E.     Garvtf  t.  SwM  197 

VOTE. 
See  Reqistbt  Afpkal. 
Vote  by  Peox.t. 

VOTE  BY  PROXY. 
See  CosPOKATiON. 

DlSPSNSABT. 

Fkub  Co  vest, 
uobpitajl. 

WAIVER. 
See  Apmdavit,  2, 

Dl8TB£SS. 
EjECTMBNT. 

WARRANT. 

See  Pi^ADiNo,  9. 

WARRANT  OF  ATTORNEY. 

See  Suggestion  of  Bbkaches. 
A  bond  and  warrant  were  executed 
contemporaneously  with  a  marriage 
settlement,  to  which  both  ,the  obligor 
and  the  plaintiffs  were  parties.  It 
was  provided  by  the  settlement  that 
the  trustees  should  raise  the  amount 
on  the  bankruptcy,  &c.,  of  the  obligor ; 
and  in  case  it  should  not  be  raised, 
that  the  bond  and  warrant  should  bo 
delivered  up  to  be  cancelled ;  or  if 
judgment  entered  thereon  that  the 
same  should  be  satisfied.  Judgment 
had  been  entered  and  execution  issued, 
and  a  month  after  the  obligor  became 
a  bankrupt.  Upon  motion  to  set 
aside  execution,  &c,  on  behalf  of  the 
assignees  of  bankrupt,  on  the  ground 
that  the  defeasance  contained  in  the 
settlement  had  not  been  written  on 
the  warrant  of  attorney,  pursuant  to 
the  3  &  4  Vie.,  c.  105,  s.  14  j  Held, 
that  the  marriage  settlement  was  not 
a  defeasance  within  the  meaning  of 
the  Act.  E.    WaUh  r.  Dower      102 

WILL. 

1.  R.  II.,  being  seised  to  him,  his  faeirs, 

&C.,  of  the  lands  of  L,  for  a  tenn  of 

three  lives,  with  covenant  for  renewal. 

devised  to  R.  C.  and  his  heirs  all  his 


WILL. 

propertji  real  and  peraonal,  except  aa 
hereioaftor  excepted,  and  enbject  to 
all  Ilia  debts  and  legai:i<!S.  He  also 
beqtieKttied  an  annuity  to  his  wife 
Knd  a  legacy  to  be  paid  by  U.  C.,  and 
a  further  legacy  of  £560,  to  be  dis- 
pbsed  of  by  her  will  lo  iter  grand- 
daughters, in  auch  proportions  as  slie 
should  direct.  Testator  then  be- 
,  qoeatbed  to  A.  E.  hia  house  and  lands 
•  of  I^  in  trust  for  hU  son  B.  E,  to- 
gether with  the  appurtenances,  he  not 
to  commit  waste,  the  said  A.  K.  to 
'•  remain  and  occupy  the  premises  dur- 
ing Ilia  life,  and  then  bis  eon  to  sue- 
ceed  him ;  and  in  case  R.  E.  sbonld 
die  before  his  father,  then  A.  E.'s 
second  son,  if  surviving  his  father, 
was  to  be  in  his  place  and  stead. 

fftld,  that  R.  E.  took  an  estate  quasi  fee 
io  the  house  and  lands  of  L.  Q.  B. 
In  re  Snglith  284 

2.  Testator  devised  certain  estates  upon 
trust  to  permit  his  father  during  his 
life  to  receive  the  rents  thereof;  and 

-  from  and  alter  his  decease,  to  the  use 
of  testiitor's  brother  R.  A.  K.,  his  heirs, 
executors,  ailministrators  and  assigns 
forever.  The  n-ill  then  contniAed  this 
proviso: —  "Notwithstanding  the  do< 
rise  hereby  before  made  for  said  B. 
A.  E,,  I  hereby  direct,  order  and  devise 
that  the  said  R.  A.  R.  shall  have  but 
a  life  ettate  in  all  said  estates  and 
property,  and  that  in  the  event  of  his 
having  one  or  more  child  or  children, 
lawfully  begotten,  then  said  estates 
shall  go  and  deieend  to  such  issue 
according  to  the  usual  course  of  family 
settlements,  to  the  first  and  every 
Other  son,  and  in  default  of  male  issue 
to  the  issue  female ;  and  if  no  such 
issue,  then  to  such  uses,  &c.,  as  my 
said  father  shall  appoint  by  deed  or 
will."    Beld,  that  R.  A.  B.  took  an 


WRIT. 

estate  for  life,  with  remainder  to  bis 
first  and  other  sons  in  tail  main,  and 
ulterior  bmitalloos  over.  Q.  B.  Jn 
re  Roffert  625 

3.  A  testator  derised  lands  to  his  son  as 
tenant  forlife,  with  reminders  in  strict 
settlement;  and  in  the  will  was  con- 
tMned  a  larg^  leasing  power,  tt^ether 
with  a  power  to  charge  and  incumber 
the  lands  and  premises  with  a  main- 
tenance or  jointure  for  any  wife  the 
devisee  mif;ht  marry,  to  such  amount 
as  he  may  deem  expedient,  "  in  pro- 
portion to  the  portion  he  may  receive 
with  such  wife."  The  will  also  con- 
tained a  power  to  charge  the  lands 
with  £4000  for  younger  children,  in 
such  shares  as  the  donee  might  thick 
&t-  The  son  married  a  lady  who 
brODght  him  no  fortune,  and  he,  by 
his  will,  charged  the  lands  with  £200 
as  a  jointure  for  his  wife.  Held — 
that  the  power  was  well  exercised. 
Q.  B.  In  re  Mollon  634 

WITNESS. 

PracUce  in  applying  to  examine  wit- 
nesses resident  abroad.  Q.  B.  Boj/ee 
T.  Rutboro'  266 

WRIT. 
See  Settirq  aside  FKocEEDiKas. 
SuEBirF. 

WHIT  OF  INQUIRY. 
See  Evidence. 

SUQGESTIOK  OF  BaE ACHES. 

WRIT  OF  SUMMONS. 
The  Court  will  not  allow  a  writ  of  sum- 
mons to  be  amended  by  adding  the 
residence   of    the    plaintiff.      Q.   B. 
Curr^  V.  Joknttm  641 
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